Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


K'iS^ 


REPORTS  OF  OASES 


HEABD  AND  DECIDED  IN  THE 


HOUSE    OF    LORDS 


OR 


APPEALS   AND  WRITS    OF   ERROR, 

DUBINO  THE  8E88I0NB 

1833,  1834,  j^  1835. 

Br  C.  CLASE  and  W.  FmNELLy,  Esqbs., 

BABBIflXBa  AT  LAW. 


EDITED, 

WITH  NOTES  Ain>  BSrEBKNCKS  TO  AKEBIOAIT  LAW, 
AND  STTBSBQinEirr  BMOLI8H  OKCIBI0N8, 

BT 

J.    C.    PERKINS. 


VOL.  n. 


BOSTON: 
LITTLE,  BEOWN,  AND    COMPANY. 

1873. 


JI'M  J9  Ab'.'Ugn 

Entered  according  to  Act  of  Congress,  in  the  year  1878,  bj 

UTTLB,  BBOWK,  ASD    COMPAST, 

In  the  Office  of  the  Librarian  of  Ck)ngre88,  at  Washington. 

JUN  29  1901 


CAMBl<n>QE: 
PRESS  OF  JORH  WILSOM  AKD  BON. 


CHIEP    JUDGES    AND    LAW    OFFICERS    DURING 
THE    PERIOD    OP   THESE  REPORTS. 


,  „  (  LORD  BROUGHAM  AND  VAUX. 

LobpChahceixoe.    ...   J  j^Q^  LYNDHURST. 


SIR  C     C    PEPYS 

^G^L^SKr''''™''^  SIR   LAUNCELOT    SHADWELL. 

SIR  J.  B.  BOSANQUET. 


Masteb  of  the  Bolls 


■■{ 


SIR  JOHN  LEACH. 
SIR  C.   C.  PEPYS. 


Vice-Chancbllob. 
SIR  LAUNCELOT   SHADWELL. 

Lord  Chief  Justice  of  the  Court  of  King's  Bench. 

LORD  DENMAN. 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 
RIGHT  HON.   SIR  N.   C.   TINDAL. 


Lord  Chief  Baron  of  the   (  LORD  LYNDHURST. 
Court  of  Exchequer      .    c  LORD  ABIN6ER. 


Attorney-General 


SIR  WILLIAM.  HORNE. 
SIR  JOHN  CAMPBELL. 
SIR  F.  POLLOCK. 
SIR  JOHN  CAMPBELL. 


SIR  JOHN  CAMPBELL. 
SIR  C.   C.   PEPYS. 
Solxcitor-Gsneral     .    .    .     ( R.  M.   ROLFE,  .Esq. 

SIR  WILLIAM  FOLLETT. 
SIR  R.  M.   ROLFE. 

f  FRANCIS  JEFFERY,  Esq. 

.        J  A.  MURRAY,  Esq. 
Lord  Advocate     .    .    .    .  -j  ^jj^  WILLIAM  RAE. 

(  A.  MURRAY,  Esq. 


MEMORANDA. 


On  the  Ist  of  April,  1834,  the  Right  Hononrable  Thomas  Den- 
man,  Lord  Chief  Justice  of  the  Conirt  of  King's  Bench,  having  been 
created  a  Peer  by  the  style  and  title  of  Lord  Denman,  Baron  Den- 
man,  of  Dovedale,  in  the  county  of  Derby,  was  introduced  in  the 
usual  form.  His  Lordship  was  a  few  days  afterwards  appointed  by 
his  Majesty's  Commission,  and  sat  on  several  occasions  during  that 
session,  as  Speaker  in  the  absence  of  the  Lord  Chancellor. 

Li  Easter  term,  1884,  Sir  William  Home  resigned  the  office  of 
Attorney-General,  and  was  succeeded  by  Sir  John  Campbell,  his 
Majesty's  Solicitor-General;  Charles  Christopher  Pepys,  Esq.,  one 
of  his  Majesty's  counsel,  was  appointed  to  the  office  of  Solidtor- 
Gteneral,  and  received  the  honour  of  knighthood. 

By  royal  warrant,  dated  the  25th  of  April,  1884,  the  Court  of 
Common  Pleas  was  opened  to  the  whole  bar.  Vide  note  p.  487, 
tn/hi. 

On  the  16th  of  September,  1834,  the  Right  Honourable  Sir  John 
Leach,  Master  of  the  Rolls,  died.  In  the  following  October,  Sir 
Charles  Christopher  Pepys,  his  Majesty's  Solicitor-General,  was 
appointed  to  the  office  of  Master  of  the  Rolls,  and  Robert  Mou- 
sey Rolfe,  Esq.,  one  of  his  Majesty's  counsel,  was  some  time  after 
appointed  to  the  office  of  Solicitor-General. 

On  Friday,  the  21st  of  November,  1884,  Lord  Brougham  and 
Vaux  resigned  the  Great  Seal,  which  was  on  the  same  day  deliv- 
ered to  Lord  Lyndhurst,  who  took  the  oaths  and  his  seat  in  the 
Court  of  Chancery  on  the  22d,  and  continued  to*  hold  the  office  of 
Lord  Chief  Baron,  together  with  that  of  Lord  Chancellor,  until  the 
23d  of  the  following  December. 

On  the  23d  of  December,  1884,  Sir  James  Scarlett,  Ent.,  one  of 
his  Majesty's  counsel,  was  appointed  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  and  was  shortly  aftierwards  created  a  Peer  by 
the  style  and  title  of  Baron  Abinger,  of  Abinger,  in  the  county  of 
Surrey. 


Yl  MEMORANDA. 

Abont  the  sa^ie  time  Sir  Edward  Burtenshaw  Sagden,  Ent.,  one 
of  his  Majesty's  counsel,  was  appointed  Lord  Chancellor  of  Ire- 
land, on  the  resignation  of  Lord  Plunkett ;  and  Frederick  Pollock, 
£sq^  one  of  his  Majesty's  counsel,  and  William  Webb  FoUett, 
Esq^  were  respectively  appointed  his  Majesty's  Attomey-Gteneral 
and  Solicitor-General,  on  the  resignations  of  Sir  John  Campbell, 
Ent.,  and  Robert  Monsey  Rolfe,  Esq.,  and  they  respectively  re- 
ceived the  honour  of  knighthood. 

On  the  23d  of  April,  1835,  Lord  Lyndhnrst  resigned  the  Great 
Seal,  which  was  immediately  put  in- commission,  and  Sir  C.  C. 
Pepys,  Master  of  the  Rolld,  Sir  L.  Shadwell,  Vice-Chancellor  of 
England,  and  Sir  J.  B.  Bosanquet,  one  of  the  Justices  of  the  Court 
of  Common  Pleas,  were  appointed  Lords  Commissioners.  At  the 
same  time  Lord  Plunkett  was  reappointed  to  the  office  of  Lord 
Chancellor  of  Ireland,  on  the  resignation  of  Sir  E.  B.  Sugden ; 
and  Sir  J.  Campbell  and  R.  M.  Rolfe,  Esq.,  were  reappointed  his 
Majesty's  Attorney-General  and  Solicitor-Greneral,  on  the  resigna- 
tions of  Sir  F.  Pollock  and  Sir  Wm.  W.  FoUett,  and  R.  M.  Rolfe, 
Esq.,  then  received  the  honour  of  knighthood. 

In  the  early  part  of  1834,  Francis  Jefiery,  Esq.,  resigned  the 
office  of  Lord  Advocate  of  Scotland,  and  was  appointed  a  Judge 
of  the  Court  of  Session,  and  John  Archibald  Murray,  Esq.,  was 
appointed  to  succeed  him  in  the  office  of  Lord  Advocate.  Mr. 
Murray  resigned  that  office  in  December,  1834,  and  Sir  W.  Rae 
was  appointed  thereto ;  and  on  his  resignation  in  April,  1835,  Mr. 
Murray  was  reappointed. 
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CASES 


IK  THB 


HOUSE    OF    LORDS, 


ON  APPEALS  AND  WRITS  OP  ERROR. 


APPEAL 

FROM  THE  COURT  OF  SESSION. 


GILFILLAN  t;.   HENDERSON, 

1833. 

Michael  Gh.fillan,  Writer  in  Glasgow    .    Appellant, 
Alexander  Pirie  Henderson,  Writer  in  ) 

Edinburgh \Eespondent. 

Agreement,    Attorney, 

An  agreement  of  partnership  was  made  between  two  solicitors,  one  of 
whom  conld  only  practise  in  a  superior,  the  other  only  in  an  inferior 
Court.  Both  undertook  to  divide  the  profits  of  their  general  business, 
and  each  stipulated  to  recommend  the  other  to  his  clients,  and  to  keep 
the  partnership  a  secret  from  all  the  world.  Held,  that  such  an  agree- 
ment is  yoid,  for  a  Court  cannot  suffer  statements  to  be  made  and  papers 
presented  to  it  by  parties  who  are  neither  parties  to  the  cause,  nor  their 
lawfully  authorized  agents,  and  who  are  consequently  not  properly  re- 
sponsible to  the  Court  for  their  conduct.^ 

This  was  an  appeal  from  the  decision  of  the  Court  of  Session, 
arising  out  of  the  following  circumstances.     Previous  to 
the  year  1817,  the  defender  was  residing*  in  Glasgow.  The    *2 
pursuer  was  at  that  time  a  partner  in  the  firm  of  Bogle  & 
GilfiUan,  writers  to  the  signet.    In  the  year  1817  the  defender 

^  See  Collyer  Partn.  (5th  Am.  ed.)  70  ;  Matter  of  Woodward,  4  John. 
289. 
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came  to  Edinburgh,  and  got  employed  as  clerk,  and  while  there 
was  occasionally  employed  in  that  capacity  by  the  pursuer. 
The  defender,  soon  after  going  to  Edinburgh,  resolved  to  com- 
mence business  on  his  own  account,  and  various  letters  were 
written  by  him  to  the  pursuer,  setting  forth  the  defender's  wish 
to  be  employed  as  the  pursuer's  agent,  and  stating  the  terms 
on  which  he  was  willing  to  imdertake  that  office.  In  one  of 
these  letters  he  said :  "  K  Mr.  Gilfillan  thinks  it  at  all  a  prac- 
ticable case,  and  one  that  he,  from  a  confidence  in  me,  I  trust 
'  not  misplaced,  would  feel  inclined  to  go  into,  that  a  copart- 
nership in  the  conduct  of  a  general  business  can  subsist 
between  an  Edinburgh  agent  and  a  Glasgow  agent,  I  now 
offer  him,  in  consideration  of  his  employment,  his  considerable 
interest,  and  his  advances  towards  the  establishing  and  con- 
ducting the  concern,  which  necessarily  must  be  much  more 
considerable  than  I  have  above  pointed  out,  a  third  share  of 
the  free  profits  of  my  general  business  for  a  term  of  years. 
From  my  present  views,  the  portion  I  offer  to  Mr.  Gilfillan 
will  not  be  inconsiderable,  and  must  be  extended  by  his  own 
endeavours  to  procure  me  business ;  and  I  think  the  remain- 
ing two-thirds  to  myself,  considering  the  trouble  and  responsi- 
bility of  the  imdertaking,  will  not  be  considered  too  great. 
These  separate  proposals  I  make  in  the  view  of  remaining  in 
Edinburgh,  which  I  confess  is  a  wish  most  agreeable  to  my- 
self."    That  the  above  was  followed  by  a  proposal  of  joining 

the  pursuer  in  his  business  m  Glasgow,  which  was  not  ac- 
*  3    ceded  to  j  and  then  the  *  defender's  proposals  concluded 

thus :  "  In  making  these  proposals,  I  beg  Mr.  Gilfillan  will 
view  them  as  intended  for  his  private  use ;  and  trust  in  God  he 
will  conceal,  if  not  destroy  this  paper,  so  as  it  does  not  catch  the 
eye  of  any  other  person."  An  arrangement  was  accordingly 
entered  into  between  the  parties,  to  endure  for  five  years  after 
the  12th  of  November,  1818,  but  restrictable  to  two,  by  either 
party  giving  the  other  six  months'  notice.  The  agreement 
was  to  the  following  effect :  "  First,  Mr.  Gilfillan,  from  con- 
fidence in  Mr.  Henderson,  agrees  instantly  to  advance  him  the 
sum  of  lOOZ.  sterling,  to  admit  him  an  agent  in  the  Supreme 
Court ;  which  sum,  with  the  legal  interest  thereof  from  the 
12th  day  of  November  next,  Mr.  Henderson  engages  himself 
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to  repay  within  two  years  from  this  date.  Mr.  Gilfillan  farther 
engages  to  place  at  the  disposal  and  command  of  Mr.  Hen- 
derson, for  the  purpose  of  enabling  him  to  conduct  and  carry 
on  his  business,  the  sum  of  400Z.  sterling,  according  as  the 
business  shall  require  the  same,  without  any  right  to  demand 
interest  therefor ;  and  in  case  Mr.  Gilfillan  should  be  called 
upon  by  Mr.  Henderson  at  any  time  to  advance  a  large  sum, 
he  binds  himself  to  pay  him  at  the  rate  of  two  and  a  half  per 
cent  for  such  additional  advance.  These  advances  to  subsist 
for  five  years,  except  in  the  restricted  case  after  mentioned. 
Second,  Mr.  Gilfillan  engages  to  promote  the  interest  of  Mr. 
Henderson,  as  much  as  shall  not  interfere  with  the  free 
exercise  of  his  own  profession.  Third,  in  return  for  these 
advances,  and  Mr.  Gilfillan's  influence,  he  shall  be  entitled, 
•for  the  full  period  of  five  years  from  the  12th  day  of  Novem- 
ber next  (restricted  to  two  years  in  the  event  after  mentioned), 
to  retain  from  his  own  private,  and  from  his  client's  ac- 
counts, one-third  share  of  the  *  free  profits  of  the  same,  as  *4 
the  same  shall  be  pointed  out  by  Mr.  Henderson,  Mr.  Gil- 
fillan regularly  pajring  to  Mr.  Henderson  his  proportion,  or  the 
balances  of  said  accounts,  as  the  same  shall,  from  time  to  time, 
be  recovered ;  and  Mr.  Henderson  separately  engages,  in  return 
for  the  accommodation  of  advances,  to  pay  to  Mr.  Gilfillan, 
during  the  above  period  of  five  years,  but  restrictable  always 
to  two,  as  after  mentioned,  one-third  of  the  free  realized  profits 
of  the  whole  other  business  conducted  and  performed  by  him. 
Fourth,  in  case  the  parties,  or  either  of.  them,  shall  think  it 
of  importance  to  them  to  dissolve  this  agreement,  then,  after 
the  expiry  of  two  years  from  this  date,  and  upon  giving  there- 
after six  months'  notice,  the  one  to  the  other,  of  their  inten- 
tion, this  agreement  will  come  to  a  close  in  the  same  way  as 
if  the  whole  five  years  above  mentioned  had  elapsed ;  and  in 
this  case,  as  if  the  whole  five  years  had  expired,  Mr.  Gilfillan 
will  be  entitied  to  call,  upon  the  concern  being  woimd  up,  for 
repetition  of  his  advances,  and  appropriation  of  any  balance 
of  his  share  of  profits,  in  the  same  way  as  in  common  cases  of 
copartnery,  the  parties  suffering,  in  proportion  to  their  respec- 
tive shares,  the  possible  loss  occurring  from  bad  debts,  and 
the  claims  of  either  party  in  the  concern  shall  be  preferable  to 
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any  private  debt.  Fifth,  this  agreement  shall  be  private 
betwixt  the  parties,  Mr.  Henderson  throughout  appearing 
the  sole  ostensible  person,  having  full  power  to  transact 
with  clients  or  others,  in  such  manner  and  on  such  terms 
and  conditions  as  to  him  may  seem  expedient,  without  any 
control  on  Mr.  Gilfillan's  part,  or  his  management,  in  one 
respect  or  another,  except  his  private  advice ;  and  whether 
any  of  his  clients,  in  certain  circumstances,  ought  not  to 
*5  receive  reasonable  indulgence,  *as  to  charge  and  indul- 
gence in  payment.  Sixth,  in  case  of  any  dispute,  legal  pro- 
ceedings upon  one  part  or  another  are  disclaimed,  —  the  parties 
hereby  agreeing  to  submit  any  difference  to  the  Dean  of  the 
Faculty  of  Advocates  for  the  time,  —  with  power  to  him  to  call 
for  the  writ  or  oath  of  Mr.  Henderson,  in  place  of  all  other 
proof,  as  to  the  purity  of  his  management,  and  correctness  of 
his  books,  but  the  same  shall  be  open  for  his  inspection. 
Which  books,  Mr.  Henderson,  for  the  first  two  years,  engages 
he  shall  keep  free  of  all  expenses  to  Mr.  Gilfillan,  but  there- 
after he  shall  be  entitled  to  charge  a  reasonable  proportion  to 
the  said  Mr.  Gilfillan's  interest,  for  the  keeping  of  the  books 
and  accounts.  The  accounts  to  be  regularly  rendered  at  least 
once  each  session.  Lastly,  for  more  effectually  canying  these 
minutes  into  effect,  the  parties  will  be  ready,  in  the  course  of 
the  winter,  to  enter  into  a  valid  agreement,  extended  in  regu- 
lar form,  and  with  such  other  additional  clauses  as  may  occur, 
to  meet  the  true  spirit  of  this  agreement :  if  any  serious  loss 
or  misconduct  happen  to  take  place  to  any  of  the  parties,  the 
arbiter  shall  be  entitled  to  judge  whether,  in  such  event,  this 
agreement  should  not  be  void  and  terminate.  This  agree- 
ment was  immediately  acted  upon  by  both  parties.  Disputes 
afterwards  arose  between  them,  and  the  pursuer  commenced  his 
action,  to  recover  a  large  balance,  which  he  alleged  to  be  due 
to  him  from  the  defender. 

The  defence  was,  that  in  fact  this  proposed  contract  had 
never  been  executed ;  and,  further,  that  none  of  the  stipula- 
tions it  contained  had  ever  been  performed  by  the  pursuer ; 
and  also  (and  on  this  point  the  case  now  came  to  be  decided 
before  the  House  of  Lords),  that,  had  any  agreement  been 
entered  into   between  the    pursuer    and    defender  for   the 
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division  of  *  the  professional  profits  of  the  latter,  it  would    *  6 
have  been  a  pactum  illicitum.   Vide  JBrasJie  v.  Mackinnon^ 
Fac.  Coll.  March,  1820.     . 

After  hearing  parties  by  counsel,  Lord  Fullebton,  Ordi- 
nary, pronounced  the  following  interlocutor:  — 

"  13th  December,  1831.  The  Lord  Ordinary,  having  heard 
parties'  procurators,  and  considered  the  closed  record,  finds 
that,  by  the  agreement  libelled,  the  piKsuer,  an  agent  in  Glas- 
gow, undertook  to  employ  the  defender,  an  agent  in  Edin- 
burgh, in  the  business  of  his  clients,  and,  in  return,  stipulated 
for  a  third  part  of  the  profits  derived  by  the  defender  from 
that  business :  finds,  that  it  was  also  part  of  the  agreement 
that  it  should  be  kept  secret:  finds,  that  such  an  agree- 
ment was  illegal,  and  therefore  sustains  the  plea  of  pactum 
Ulicitum ;  assoilzies  the  defender  from  the  conclusions  of  the 
action,  and  decerns :  finds  the  defender  entitled  to  expenses, 
and  allows  an  account  thereof  to  be  given  in,  and  to  be  taxed 
by  the  auditor." 

Against  the  interlocutor  of  the  Lord  Ordinary  a  reclaiming 
note  was  presented  by  the  pursuer  to  the  second  division  of 
the  Court,  upon  which  interlocxitors  were  pronounced,  adher- 
ing to  that  of  the  Lord  Ordinary,  and  granting  expenses  to 
the  defender.  Against  these  interlocutors  the  present  appeal 
was  brought  to  this  House ;  and  the  question  for  their  Lord- 
ships' decision  was  solely  the  legality  or  illegality  of  the 
agreement. 

Dr.  Lushington  and  Mr.  Busby  appeared  for  the  appellant ; 
and  the  Lord  Advocate  and  the  Solicitor-General  for  the 
respondent.     After  Dr,  Lushinffton  had  replied,  — 

The  Lord  Chancellor  moved  the  judgment :  He  *  enter-  *  7 
tained  no  doubt  whatever  of  the  propriety  and  soimdness 
of  the  decision  of  their  Lordships  in  the  Court  below,  and  there- 
fore he  should  not  delay  further  the  time  of  their  Lordships  in 
recommending  them  to  affirm  those  judgments.  As  to  the  con- 
duct of  the  party,  Mr.  Henderson,  at  whose  instigation  the 
arrangement  was  made,  and  who  was  undoubtedly  as  much  a 
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party  to  the  illegal  arrangement  as  the  appellant,  in  availing 
himself  of  that  objection,  that  was  a  question  with  which  their 
Lordships  had  nothing  to  do ;  he  might  have  reasons  for  so 
doing,  into  which  it  was  not  their  province  to  inquire.  This 
was  an  observation  applicable  to  all  cases  in  which  two  par- 
ties were  similarly  circumstanced,  and  one  of  them  set  up  the 
illegality  of  the  transaction  as  a  bar  to  a  claim  founded  upon 
it.  Their  Lordships  had  nothing  to  do  with  that,  nor  was 
there  any  reason  why  they  should  express  an  opinion  on  the 
conduct  of  a  party  for  availing  himself  of  that  illegality. 
The  next  point  of  importance  for  their  consideration  was, 
what  was  the  law  with  respect  to  the  conduct  of  a  partner- 
ship between  two  persons,  of  the  same  profession,  both  of 
whom  were  qualified  to  carry  on  business  in  either  of  the 
Courts,  and  who  conducted  the  business  of  that  partnership 
openly  before  all  the  world,  each  following  his  professional 
duties  at  his  own  place  of  residence.  That  also  was  a  ques- 
tion with  which  their  Lordships  had  nothing  to  do.  That 
was  not  the  case  here,  where,  first,  one  of  the  parties  was  dis- 
qualified from  practising  in  the  Court  of  Session,  and  the 
other  in  the  lower  Court ;  had  they  both  been  qualified  to 
practise  in  both  the  Courts  there  might  have  been  no  objection 
to  the  contract,  at  least  upon  the  nature  of  the  contract 
itself.  But  here  there  was  an  objection  arising  out  of  the 
*  8  mode  *  in  which  the  parties  proposed  to  conduct  their  busi- 
ness. It  was  one  of  the  essential  articles  of  this  partner- 
ship, that  its  existence  should  be  kept  a  secret  from  the  world. 
These  were  circumstances,  in  his  opinion,  sufficient  to  set  the 
contract  aside,  and  to  warrant  him  in*  saying  that  the  Court 
below  had  most  justly  decided  the  question.  It  was  impossible 
to  say  that  the  case  was  new.  At  all  events  there  was  the  case 
of  Brashe  v.  Mackinnon^  (a)  in  which  it  appeared  from  the 
books  that  the  Court  was  unanimous,  and  where  it  was  *'  found 
to  be  illegal  for  an  agent  before  the  Court  of  Session  to  draw 
papers  for  a  solicitor  before  an  inferior  Court,  and  to  receive 
a  proportion  of  the  fees,"  upon  the  ground  stated  by  the  Lord 
Ordinary,  that  it  was  of  the  nature  of  a  pactum  illicitum; 
and  the  Court,  upon  advising  a  reclaiming  petition  for  the 

(a)  Fac.  Coll.  1820. 
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defender,  were  of  opinion  that  such  a  practice  was  improper  in 
both  parties ;  that  it  was  improper  for  an  agent  in  that  Court 
to  make  profit  of  thQ  proceedings  before  an  inferior  Court, 
and  that  it  was  improper  in  a  solicitor  before  an  inferior 
Court  to  enter  into  an  arrangement,  by  which  papers  to  be 
given  into  Court  by  him  were  to  be  drawn  by  others,  though 
he  was  bound  to  certify  that  they  were  drawn  by  himself. 
Both  these  improprieties  did  not  exist  in  the  present  case,  but 
one  of  them  did,  and  either  of  them  was  sufficient  to  avoid 
the  agreement.  K  it  was  improper  for  an  agent  of  a  superior 
Court  to  make  a  profit  of  business  done  in  an  inferior  Court 
where  he  could  not  practise,  so  it  must  be  improper  under 
similar  circumstances  for  the  agent  of  the  inferior  Court  to 
make  a  profit  of  business  in  the  superior  Court ;  the  objec- 
tion in  both  cases  being  that  the  Courts  were  called  upon 
to  exercise  their  functions  *  upon  statements  made  and  *  9 
papers  presented  by  persons  who  were  neither  the  parties 
in  the  cases  nor  their  lawfully  authorized  agents,  and  who  were 
consequently  not  properly  responsible  to  the  Court  for  their 
conduct.  On  every  finding,  therefore,  in  the  case  of  Brashe  v. 
Mackinnon^  he  could  see  no  difference  between  it  and  the 
present.  This  was  a  matter  of  Scotch  practice,  as  had  been 
most  justly  stated  by  the  learned  Solicitor-Greneral ;  and  their 
Lordships  would  be  very  slow  to  go  against  the  decision  of 
the  Court  below  on  a  point  of  practice,  when  coming  here  by 
way  of  appeal.  The  case  of  Brashe  v.  Mackinnon  was  not 
decided  till  1820,  but  if  it  had  not  preceded  this,  he  should 
liave  been  very  reluctant  to  entertain  a  different  opinion  on 
the  subject.  He  should  have  proceeded  on  the  ground 
that  the  parties*  could  f  not  enter  legally  into  this  contract,  one 
of  the  parties  not  being  qualified  to  practise  in  the  Court  from 
whence  the  emoluments  arose.  He  was  of  opinion,  therefore, 
that  the  contract  was  illegal  between  the  two  parties,  stand- 
ing in  the  relation  they  did  towards  each  other.  Part  of  the 
contract  bound  the  parties  to  secrecy  as  against  all  the  world, 
including  their  clients,  each  undertaking  to  advise  his  clients, 
who  were  in  ignorance  of  the  contract,  to  employ  the  other 
in  causes  in  wliich  the  country  solicitor  had  such  an  interest, 
as  in  this  case  he  would  have  had,  in  the  profits  of  the  town 
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solicitor's  practice.  These  things  taken  together  were  suffi- 
cient grounds  in  themselves  to  warrant  him  in  humbly  moving 
their  Lordships  to  affirm  the  judgment  of  the  Court  below, 
with  full  costs. 

Judgment  affirmed  with  costs. 


10  ♦APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


HARLAND  and  Others  v.  EMERSON  and  Othebs. 

1834. 

WiLUAM  Harland,  William  Charles  Har-  | 
LAND,  and  Orpeur  William  Kilvington     )     PP^  ^    ** 

James  Lloyd  Emerson,  Jane  Louisa  Wal-  J  ^ 

cot,  and  Edmund  George  Denham  .    .    .  i  ^^^P^^^^^- 

Pleading. 

To  a  bill  filed  by  persons  claiming  title  to  an  estate  as  co-heirs  of  A.  T. 
€x  parte  matema,  and  charging  an  agreement  and  a  correspondence  in 
which  they  alleged  their  title  was  admitted,  the  defendants  pleaded  to 
the  whole  bill,  that  there  was  in  existence  an  heir  of  A.  T.  ex  parte 
patema.  Held,  that  the  plea  was  properly  overruled  by  the  Courts 
below,  on  the  ground  that  it  ought  to  be  ascompanied  by  an  answer  as 
to  the  correspondence  and  some  of  the  other  charges  in  the  bill.* 

June  6,  9. 

The  respondents,  as  the  co-heirs  ex  parte  matema  of  Anne 
Trigg,  widow,  who  died  in  1826,  intestate  and  without  issue, 
filed  their  bill  in  October,  1829,  in  the  Court  of  Chancery, 
against  the  appellants,  thereby  praying,  among  other  things, 
that  it  might  be  declared  that  the  respondents,  as  the  co- 

»  S.  C.  8  Bligh,  N.  S.  62. 

*  See  1  Don.  Ch.  Pr.  (4th  Am.  ed.),  615,  619,  et  seq. 
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heirs  of  the  said  Anne  Trigg,  were  entitled,  in  the  several 
and  respective  shares  therein  mentioned,  to  the  proportionate 
part  of  the  yeariy  rent  of  300Z.  therein  mentioned,  up  to  the  day 
of  the  decease  of  the  said  Anne  Trigg,  and  to  one  equal  third 
part  of  the  freehold  and  renewable  leasehold  estates  devised 
by  the  wills  of  Richard  Harland  and  Phillip  Harland  therein  re- 
spectively mentioned,  and  of  the  rents  and  profits  thereof 
respectively  accrued  due  since  the  decease  of  *  the  said  *  11 
Anne  Trigg,  and  for  accoimts  and  directions  consequen- 
tial on  such  declaration  of  right ;  and  that  a  partition  of  the 
said  estates  and  premises  between  the  appellants  and  respon- 
dents, according  to  their  respective  interests,  might  be  made 
under  the  decree  of  the  said  Court ;  and  that  the  appellants 
might  be  restrained  by  injunction  from  setting  up  any  out- 
standing term  affecting  the  said  hereditaments  and  premises, 
in  any  action  or  actions  at  law  which  the  respondents  might 
be  advised  to  bring  for  establishing  their  title  to  the  aforesaid 
one-third  part  of  the  said  hereditaments  and  premises. 

The  bill  recited  the  wills  of  Richard  and  Phillip  Harland. 
By  the  former,  bearing  date  July,  1747,  the  testator  devised 
his  estates,  freehold  and  leasehold,  in  Yorkshire  and  else- 
where, to  each  of  his  four  sons  successively  for  life,  with 
remainders  to  their  first  and  other  sons  severally  and  succes- 
sively in  tail  male,  and  for  want  of  issue  male  of  his  said 
sons  (an  event  which  happened),  then,  "  to  all  and  every  the 
daughter  and  daughters  of  all  his  said  four  sons,  and  their 
heirs,  as  tenants  in  common."  That  Phillip  Harland,  the 
eldest  son,  entered  into  possession  of  the  estates  so  devised, 
upon  his  father's  death,  and  by  his  will,  dated  in  1764,  he 
devised  some  estates  taken  in  exchange  for  the  former,  and 
others  acquired  by  purchase,  to  trustees,  to  go  with  the 
estates  devised  by  his  father's  said  recited  will ;  and  he  died 
in  1766,  leaving  two  daughters,  Elizabeth  and  Anne,  his  co- 
heiresses-at-law,  and  three  brothers,  him  surviving.  John 
Harland,  his  next  brother,  upon  Phillip's  death,  entered  into 
possession  of  the  estates  devised  by  both  wills,  and  died  in 
1772,  leaving  Anne  Harland,  afterwards  Anne  Trigg,  his 
only  child,  him  surviving.  The  other  two  brothers,  the 
remaining  *  sons  of  the  first  testator,  died  in  1784,  un-    *  12 
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married.  Elizabeth  Harland  above  mentioned,  also  died  un- 
married, leaving  her  sister  Anne,  then  the  wife  of  the  Rev. 
Henry  Goodricke,  her  surviving,  to  whom  she  devised  all  her 
freehold  and  other  estates  and  interest  for  her  life,  remainder 
to  Orfeur  William  Kilvington,  one  of  the  appellants. 

The  bill  next  stated,  that  upon  the  death  of  the  last  of  the 
said  tenants  for  life,  the  said  Anne  Harland  or  Trigg  claimed 
to  be  entitled  to  the  third  share  in  all  the  devised  estates  and 
premises,  and  that,  to  end  amicably  some  doubts  respecting 
her  title,  she  executed  an  agreement  or  lease  of  her  third 
share  in  the  said  estates  to  the  said  Anne  and  Henry  Good- 
ricke, at  a  rent  of  300Z.,  for  a  term  of  99  years,  terminable  on 
her  death,  and  that  they  then  entered  into  possession  of  the 
receipts  of  the  rents  and  profits  of  the  said  estates.  The 
Rev.  Henry  Goodricke  dying  some  time  afterwards,  Anne, 
his  widow,  intermarried  with  Charles  Hoar,  who  took  the 
name  of  Harland,  and  was  knighted.  The  bill  further  stated 
the  settlement  made  upon  this  marriage,  and  the  wills  respec- 
tively of  Sir  Charles  Hoar  or  Harland,  who  died  in  1803,  and 
of  Dame  Harland,  upon  whose  death  without  issue,  on  the 
29th  June,  1826,  the  appellants,  William  Harland,  formerly 
William  Hoar,  and  his  son  William  Charles  Harland,  entered 
into  possession  of  part  of  the  said  estates  as  devisees  in  the 
will  of  the  said  Dame  Harland ;  and  that  Orfeur  William 
Kilvington  about  the  same  time  entered  into  possession  of  the 
remainder  of  the  said  estates,  under  and  by  virtue  of  the  will 
of  Elizabeth  Harland  ;  and  they  have  ever  since  continued  in 
possession  of  all  the  said  estates,  devised  as  aforesaid  by  the 

wills  of  Richard  and  Phillip  Harland. 
*  18  *  The  bill,  after  stating  that  Anne  Trigg,  the  daughter 
of  the  said  John  Harland,  the  second  son  of  the  first  tes- 
tator, Richard  Harland,  having  survived  her  husband,  Richard 
Trigg  the  younger,  died  in  August,  1826,  intestate,  without 
issue,  and  without  any  heir  or  heirs  on  the  side  of  her  father ; 
and  that  the  male  line  of  her  family  was  extinct,  and  that  on 
her  death  the  before-mentioned  agreement  or  lease  became 
determined ;  set  forth  the  pedigree  and  claims  of  the  respon- 
dents, as  the  cousins  and  heirs-at-law  of  the  said  Anne  Trigg, 
on  her  mother's  side,  to  the  said  rent  of  800Z.,  up  to  the 
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decease  of  Anne  Trigg,  and  to  a  third  share  of  the  said 
estates,  hereditaments,  and  premises,  and  the  rents  and  profits 
thereof,  from  the  day  of  her  decease. 

The  bill  charged,  among  other  matters,  that  the  appellants 

4 

pretended  that  there  was  in  existence  an  heir-at-law  ex  parte 
patema  of  the  said  Anne  Trigg;  whereas  the  respondents 
charged  that  the  appellants  set  up  that  pretence  merely  to 
enable  them  wrongfully  to  continue  in  possession  of  the  one- 
third  part  of  the  estates  and  hereditaments  late  belonging  to 
the  said  Anne  Trigg ;  for  that  they  had  no  reasonable  ground 
for  making  such  pretence,  as  would  appear  if  they  would  s&t 
forth  the  actual  grounds  on  which  they  made  such  pretence  ; 
and  as  evidence  of  Anne  Trigg's  title,  respondents  referred 
to  the  lease  above  mentioned,  by  which  they  alleged  that 
title  was  admitted. 

The  bill  further  charged  that  the  appellants  had  frequently, 
by  correspondence  and  otherwise,  admitted  the  title  of  the 
respondents  to  the  one-third  part  of  the  said  hereditaments  and 
premises,  or  some  part  thereof;  and  in  such  correspondence 
the  facts  and  circumstances  in  the  bill  set  forth,  or  some 
of  them,  had  been  admitted  or  noticed.  It  likewise 
*  charged,  that  the  appellants  had  in  their  custody  or  *  14 
power  the  title-deeds,  mimiments,  and  evidences  of  title 
relating  to  the  several  estates  and  hereditaments  in  the  bill 
mentioned,  or  some  of  them,  and  also  divers  other  deeds,  evi- 
dences of  title,  books  of  account,  letters  or  extracts  from  let- 
ters, vouchers  and  writings,  relating  to  the  said  several  estates, 
or  some  of  them,  or  to  the  share  and  interest  of  the  said  Anne 
Trigg  therein,  and  felating  to  the  rents  and  profits  of  the  said 
hereditaments  and  premises,  which  had  accrued  due  since 
her  death,  or  relating  to  the  several  matters  in  the  bill  men- 
tioned, or  from  which  the  truth  thereof,  if  produced,  would 
appear. 

To  this  bill  the  appellants  jointly  and  severally  pleaded, 
**  that  Lois,  the  wife  of  Timothy  Morine,  of  Wetherby,  in  the 
county  of  York,  gentleman,  formerly  Lois  Harland,  was,  at 
the  death  of  Anne  Trigg  in  the  said  bill  named,  and  now  is, 
heir-at-law  of  the  said  Anne  Trigg,  ex  parte  patema  of  the 
whole  blood ;  all  which  these  defendants  aver  to  be  true,  &c. ; 
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and  these  defendants  do  plead  the  same  to  the  whole  of  the 
said  bill/'  &c. 

This  plea  came  on  to  be  argued  before  the  Vice-Chancellor 
in  May,  1830,  when  his  Honor  overruled  the  same,  being  of 
opinion  that  it  ought  to  be  supported  by  an  answer  denying 
or  explaining  the  correspondence,  (a) 

The  matter  of  the  plea  was  in  the  August  following  again 
argued  on  appeal  before  Lord  Lyndhurst,  then  L^rd  Chan- 
cellor, but  no  judgment  having  been  given  before  he  resigned 
the  great  seal,  his  Lordship  afterwards,  by  consent  of  the 
parties  to  the  suit,  delivered  the  following  judgment  in 
writing :  — 

*  15  *  "  In  the  case  of  Emerson  v.  Marland^  I  am  of  opinion 
that  the  plea  was  properly  overruled,  and  that  there  are 
parts  of  the  charge  in  the  bill  which  require  the  plea  to  be  ac- 
companied with  an  answer  and  discovery,  according  to  the 
principle  laid  down  in  Saunders  v.  King^(J>)  and  Q-un  v. 
Priori  (c) 

The  appellants  appealed  to  this  House  from  both  these 
decisions. 

Mr.  Swanston  B.ii'di  Mr,  Wigram^iox  the  appellants.  —  We 
plead  the  title  of  Lois  Morine,  the  heir-at-law  ex  parte  paterna 
of  Anne  Trigg,  as  a  bar  to  the  claim  of  the  respondents  as  heirs 
ex  parte  materna.  This  is  an  afl&rmative  plea,  the  truth  of 
which  the  appellants  undertake  to  verify :  if  the  fact  alleged 
in  it  be  true,  the  bill  must  be  dismissed  ;  and  until  the  truth 
of  that  fact  is  disposed  of,  no  further  answer  is  required  or 
can  be  called  for.  The  bill  contains  such  statements  as,  if 
not  met  by  plea  only,  would  involve  the  appellants  in  great 
difficulty  and  expense,  from  both  which  they  ought  to  be  per- 
mitted to  protect  themselves,  tendering  as  they  do  to  the 
respondents  a  fair  issue  as  to  the  substantial  fact  on  which 
they  rely  in  their  bill. 

Lord  Redesdale,  in  his  Treatise,  (d)  lays  down  the  rule 

(a)  3  Sim.  490.  (c)  1  Cox,  197. 

(J))  6  Madd.  61.  \d)  Fourth  ed.  p.  283. 
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that  ^'  if  a  plaintiff,  in  his  bill,  states  that  he  has  an  interest 
which  entitles  him  to  call  on  the  defendant  for  a  discovery, 
though  in  truth  he  has  no  such  interest,  the  defendant  may 
protect  himself  by  plea  from  making  a  discovery  *  which  *  16 
may  involve  him  in  difficulty  and  expense ;  as  if  the  plain- 
tiff states  himself  to  be  heir  or  administrator  of  a  person  who 
died  intestate,  and  in  that  character  seeks  a  discovery  from 
the  person  in  possession  of  property  which  did  belong  to  the 
deceased,  of  his  title  thereto,  or  of  the  particulars  of  which  it 
consists,  the  defendant  may  plead  that  another  person  is  heir 
or  personal  representative."  That  rule  is  applicable  to  this  plea. 
In  a  preceding  page  (a)  of  the  same  book,  the  mischief  of  making 
a  discovery  is  illustrated.  Lord  Kedesdale,  referring  to  the 
case  of  Newman  v.  Wallis^  (6)  in  which  Lord  Thurlow  over- 
ruled the  plea  that  the  plaintiff  was  not  heir,  says,  "  that 
decision  was  doubted  by  the  learned  Judge  himself,  in  the  sub- 
sequent case  of  Hall  v.  Noye9^  (c)  when  pressed  by  the  neces- 
sary consequence,  that  any  person  falsely  alleging  a  title  in 
himself,  might  compel  a  defendant  to  make  any  discovery  which 
that  title,  if  true,  would  enable  him  to  require,  however  injuri- 
ous to  the  defendant ;  so  that  any  person  might,  by  alleging  a 
title  ever  so  false,  sustain  a  bill  against  any  person  for  any 
thing,  so  far  as  to  compel  an  answer ;  and  thus  the  title  to  every 
estate,  the  transactions  of  every  commercial  house,  and  even 
the  private  transactions  of  every  family  might  be  exposed,  and 
that  in  the  name  of  a  pauper,  at  the  instigation  of  others,  and 
for  the  worst  purposes."  But  no  doubt  has  been  entertained 
since  Lord  Thurlow's  time  of  the  validity  of  negative  pleas. 
Dret4)  V.  Drew^  (<i)  Saunders  v.  King^  (e)  Thring  v.  Edgar,  (jg) 
The  objections,  however,  to  negative  pleas  do  not  apply  to 
the  present,  which  is  an  affirmative  plea,  and  its  validity  must 
be  tried  by  a  different  test  from  that  which  is  appUed  to  a 
negative  plea. 

*  This  is  not  denied  to  be  a  good  plea,  but  the  objection    *  17 
to  it  is,  that  it  is  not  sufficient,  without  being  accom- 
panied with  an  answer  to  collateral  matters  charged  in  the  bill. 

(a)  p.  230.  (d)  2  Ves.  &  Bea.  159. 

(6)  2  Bro.  C.  C.  142.  (e)  6  Madd.  61. 

(c)  3  Bro.  C.  C.  483.  (g)  2  Sim.  &  Stu.  274-278. 
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The  most  difficult  part  of  a  pleader's  duty  is,  so  to  frame  a  plea 
and  answer,  as  that  the  latter  will  not  overrule  the  plea.  Upon 
that  point  also,  Lord  Redesdale,  in  his  book,  (a)  says,  "  A 
defendant  may  also  support  his  plea  by  an  answer  touching 
any  thing  not  charged  by  the  bill,  as  notice  of  title  or  fraud ; 
for  by  such  an  answer  nothing  is  put  in  issue  covered  by  the 
plea  from  being  put  in  issue,  and  the  answer  can  only  be  used 
to  support  or  disprove  the  plea.  But  if  a  plea  is  coupled  with 
an  answer  to  any  part  of  the  bill  covered  by  the  plea,  and 
which,  consequently,  the  defendant  by  the  plea  declines  to 
answer,  the  plea  will  upon  argument  be  overruled."  What 
is  put  in  issue  by  this  plea  is  the  fact  of  heir,  and  it  is  impos- 
sible to  put  in  any  answer  to  the  evidence  of  that  fact  that 
will  not  overrule  the  plea. 

The  order  overruling  this  plea  was  affirmed  by  Lord  Lynd- 
HURST,  on  the  authority  of  the  cases  of  Gun  v.  Prior,  (5)  and 
Saunders  v.  King,  (c)  The  plea  in  the  former  case  was,  that 
the  plaintiff  was  not  heir-at-law  of  Ann  Allen,  for  that  he  was 
only  first  cousin  of  the  half  blood,  and  not  in  any  other  man- 
ner related  to  her.  Lord  Thurlow  held  that  to  be  a  good 
plea  in  abatement ;  but  there  being  a  charge  in  the  bill  that 
one  of  the  defendants  offered  the  plaintiff  300Z.  if  he  would 
give  up  his  claim  as  heir,  his  Lordship  said  that  charge  ought 
to  be  answered,  and  on  that  ground  he  disallowed  the  plea,  with 

which  he  was  satisfied  in  all  other  respects.  In  Saunders 
*  18    V.  *  King  the  plea  of  no  partnership  was  overruled,  on  the 

ground  that  it  should  be  accompanied  by  an  answer  to  the 
facts  specially  charged  as  evidence  of  the  partnership.  We 
do  not  question  the  authority  of  these  cases,  but  we  say  the 
circumstances  in  them  are  not  like  the  present  case,  and  the 
decisions  are  not  applicable,  for  there  are  no  allegations  in  this 
bill  specially  charged  as  evidence  of  the  plaintiff's  title.  This 
distinction  should  be  observed.  Mere  vague  or  general  alle- 
gations in  a  bill  cannot  entitle  the  plaintiff  to  a  discovery. 
Jones  V.  Jones,  (d)  Frietas  v.  Dos  Santos,  (e)  It  is  a  com- 
mon form  in  a  bill  to  call  for  books,  muniments  of  title, 

(a)  P.  99.  (d)  3  Meriv.  161. 

lb)  1  Cox,  197.  (e)  1  You.  &  Jerv.  574. 

(c)  6  Madd.  61. 
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accounts  and  writhigs,  but  the  answer  to  such  call  is  upon 
motion  for  their  production. 

This  form  of  plea  has  been  recently  much  discussed  both 
before  the  Vice-Chancellor  and  in  the  Lord  Chancellor's  Coxirt. 
In  Thring  v.  Edgar^  (a)  the  Vice-Chancellor  held  that  the 
answer  to  the  main  fact  in  the  bill  covered  by  the  plea  over- 
ruled the  plea ;  and  in  Pennington  v.  Beechey^  (6)  his  Honor 
held  to  be  good  a  plea  denying  notice  generally  of  a  convey- 
ance. These  cases  strongly  support  the  plea  in  this  case,  but 
the  later  cases  of  Tarleton  v.  Hornby^  (<?)  Stanley  v.  Camp^ 
bell^  (df)  and  Hardman  v.  Ullames^  (€)  are  still  stronger  in 
support  of  it.  We  admit  there  may  be  cases  in  which  the 
form  of  plea  put  in  here  would  not  be  sufficient  without 
answer  also,  as  where  fraud  is  charged  in  the  bill,  or  where 
the  bill  charges  a  fact  which,  if  true,  would  destroy  the  plea ; 
in  such  cases  an  answer  must  accompany  the  plea,  but  this  is 
not  a  case  of  that  description.  There  is  no  allegation  in  this 
bill  tending  to  defeat  the  matter  pleaded ;  and,  according 
to  the  niles  of  pleading,  if  the  appellants  *  answered  any  *  19 
part  of  the  bill,  the  plea,  which  is  to  the  whole  bill, 
would  by  such  answer  be  overruled. 

Mr.  Knight  and  Mr.  Spence^  for  the  respondents.  —  We  ad- 
mit that  if  there  is  a  paternal  heir  of  Anne  Trigg  in  existence, 
those  whom  we  seek  to  make  heirs  ex  parte  matemd  can  have 
no  claim.  But  why  will  they  not  tell  us  who  and  where  the 
paternal  heir  is,  what  is  the  pedigree,  and  how  entitled  to  tliis 
inheritance  ?  Common  sense  decides  that  the  respondents  are 
entitled  to  this  discovery.  Is  it  likely  that,  if  a  paternal  heir 
existed,  he  would  not  come  forward  to  assert  his  title  to  prop- 
erty such  as  this  ?  It  is  evident  this  appeal  is  brought  from  a 
spirit  of  litigiousness  and  a  resolute  perseverance  in  wrong, 
by  which  these  appellants  have  contrived  for  four  years  and  a 
half  to  withhold  an  answer  to  the  respondents'  bill.  We  have 
no  doubt  of  the  decision  to  which  your  Lordships  will  come 
on  this  case,  but  in  respect  of  the  costs  we  shall  refer  your 

(a)  2  Sim.  &  Stu.  274.  (d)  2  Myl.  &  K. 

(6)  2  Sim.  &  Stu.  232.  (e)  ^Ifyl.  &  K.  732. 

(c)  1  Y.  &  C.  Ex.  338. 
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Lordships  to  some  cases.  Besides  the  cases  of  Chin  v.  Prior 
and  Saunders  v.  King^  already  referred  to,  Lord  Eldon's 
decision  in  Jones  ^.  Davis  (a)  is  perfectly  applicable,  and  one 
precisely  in  point.  The  bill  there  was  for  an  account  of 
stones  taken  from  the  plaintiff's  quarry  under  a  promise  to 
account,  and  the  bill  charged  that  accounts  were  kept  by  the 
defendant.  The  plea  there  put  in  denied  the  promise  only, 
but  not  that  accounts  were  kept.  Lord  Ei'j)ON  overruled  the 
plea  as  not  containing  a  negative  that  the  accounts  were  kept ; 
for  the  accounts,  if  produced,  might  show  a  promise  to  account. 
So  in  Evans  v.  Harris^  (6)  where  the  bill  was  for  specific  per- 
formance of  a  contract  to  grant  a  lease,  charging  collatr 
*  20  eral  facts  as  evidence  of  the  contract,  *  and  the  defendant 
pleaded  the  Statute  of  Frauds,  of  no  contract  in  writ- 
ing, Sir  Thomas  Plumer  overruled  the  plea,  because  it  did 
not  go  to  the  collateral  circumstances  specially  charged  as  evi- 
dence of  the  contract.  The  present  bill  charges  that  there  is  no 
paternal  heir,  and  that  the  defendants  often  admit  that  in  their 
correspondence.  It  is  imperative  on  the  appellants  to  deny  or 
explain  the  correspondence,  by  answer.  These  cases,  followed 
by  Sir  John  Leach  in  Saunders  v.  King^  by  the  present  Vice- 
Chancellor,  and  by  Lord  Lyndhurst  in  the  present  case, 
decide  the  question  now  before  your  Lordships.  We  do  not 
think  it  necessary  to  seek  for  other  authority  than  these  three 
Judges. 

Mr.  Wigram  replied.  —  This  appeal  is  not  for  litigiousness. 
The  respondents  have  no  right  to  a  discovery  of  the  grounds 
of  the  appellant's  title.  The  object  of  a  plea  is  to  protect  a 
defendant  from  discovery.  If  what  this  plea  alleges  be  not 
true,  then  the  respondents  will  be  entitled  to  the  discovery. 
The  cases  of  Jones  v.  Davies  and  Evans  v.  Harris  do  not 
weaken  our  argument,  for  the  bills  in  both  these  cases  con- 
tained special  allegations  which  the  defendants  to  them  were 
bound  to  answer ;  they  went  to  prove  the  title  of  the  plain- 
tiffi  in  both  cases,  and  not  to  disprove  that  of  the  defendants. 
Here  are  no  special  charges,  but  general  allegations ;  if  your 
Lordships  once  admit  such  form  of  allegations  in  a  bill  to  be 
(a)  16  Yes.  261.  (b)  2  Yes.  &  Bea.  861. 
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entitled  to  be  answered  by  the  production  of  books  and  other 
documents,  no  man's  title  can  be  safe. 

The  Lord  Chancellor.  —  My  Lords,  I  think  this 
is  a  case  which  would  receive  light  from  a  disclosure  *by  *  21 
the  appellants  of  the  facts  alleged  in  the  bill.  One  ought 
not  to  be  allowed  to  suppress  a  discovery  of  the  evidence  by 
which  another  proposes  to  prove  his  title.  But  although  I  am 
of  opinion  that  the  plaintiff  has  a  right  to  the  disclosure  he  asks, 
I  wish,  with  your  Lordships'  permission,  to  take  one  or  two 
days  to  look  into  my  judgments  in  Stanley  v.  Campbell  and 
Hardman  v.  JEllames^  in  both  which  I  took  occasion  to  exam- 
ine most  of  the  cases  on  this  subject. 

June  9. 

The  Lord  Chancellor.  —  I  delayed  to  move  for  your  Lord- 
ships' judgment  upon  the  question  which  arose  on  the  plead- 
ings in  this  case,  until  I  looked  into  the  case  of  Hardman  v. 
miames^  in  which  I  took  a  view  of  all  the  cases  decided  on 
this  point,  and  differed  from  some  of  them.  I 'have,  besides, 
looked  again  into  the  cases  of  Thring  v.  Edgar ^  Saunders  v. 
King^  Newman  v.  Wallis^  and  also  ffall  v.  Noye%^  where  Lord 
Thurlow  changed  the  opinion  he  formed  in  Newman  v.  Wallis^ 
taking  a  different  view  of  the  subject,  and  in  fact  changing  his 
former  opinion.  I  have  also  looked  again  into  the  case  of 
McGregor  v.  The  East  India  Company^  (a)  having  differed 
from  the  view  taken  by  the  Court  below  of  that  case,  in  my 
judgment  in  Hardman  v.  Ellames  and  Stanley  v.  Campbell. 
I  find  the  present  case,  upon  a  full  consideration  of  it,  differ- 
ent from  all  the  preceding  cases ;  but  I  have  no  reason  to 
doubt  the  correctness  of  the  judgment  given  on  it  by  the 
Vice-Chancellor,  and  affirmed  by  Lord  Lyndhurst.  I,  there 
fore,  move  your  Lordships  that  that  judgment  be  affirmed, 
and  the  appeal  dismissed,  with  costs  not  to  exceed  150Z. 

Judgment  below  affirmed. 

(a)  2  Sim.  452. 
VOL.  11.  2  [  17  ] 
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22  ♦  APPEAL 

FROM  THE  COURT  OF  EXCHEQUER  IN  IRELAND. 


THORNHILL  and  Others  v.  HALL. 

1834. 

Thornhill  and  others Appellants. 

Frederick  Hall Respondent. 

Will.     Construction. 

It  is  a  rule  of  the  Courts,  in  construing  written  instruments,  that  when 
an  interest  is  given  or  an  estate  conveyed  in  one  clause  of  the  instru- 
ment in  clear  and  decisive  terms,  such  interest  or  estate  cannot  be 
taken  away  or  cut  down  by  raising  a  doubt  upon  the  extent  and  mean- 
ing and  application  of  a  subsequent  clause,  nor  by  inference  therefrom, 
nor  by  any  subsequent  words  that  are  not  as  clear  and  decisive  as  the 
words  of  the  clause  giving  that  interest  or  estate  J 

A  testator  recited  ^ma^tm  in  his  will  the  interests  he  had  in  several  lease- 
holds for  lives,  and  after  each  recital  he  devises  the  rents  and  profits 
of  each  leasehold  to  his  wife  and  a  married  daughter,  and  to  each  of 
his  sons  and  unmarried  daughters,  severally  and  respectively,  devising 
to  his  son  R.  part  of  the  profit  rent  of  Blackacre  during  the  term  of 
the  lease,  which  was  for  the  lives  of  the  testator  and  of  R.  and  another, 
and  devising -to  his  unmarried  daughters  nomincUim  different  parts  of 
the  rents  of  Whiteacre,  in  addition  to  equal  shares  given  to  them  by  the 
preceding  clause  in  the  rents  of  another  estate  ;  **  and  further,  if  any 
of  the  above  legatees  should  die,  or  die  unmarried,  he  left  the  prop- 
erty bequeathed  to  them  to  be  divided  equally  among  the  survivors 
of  them.''  Held,  that  the  devise  to  R.  in  Blackacre  was  for  the  whole 
term  of  the  Uves  of  the  cestuis  que  vies,  and  was  not  on  R.'s  dying  im- 
married,  cut  down  to  an  estate  for  his  life  only,  by  the  clause  of  sur- 
vivorship, but  that  the  words  of  the  clause  applied  to  the  last  mentioned 
unmarried  daughters  only. 

June  2,  6. 

The  question  in  this  appeal  arose  upon  the  construction  of 

a  clause  in  the  wiU  of  James  Badham  ThornhiU,  of 

*  23    Thornhill  Hall,  in  the  county  of  Limerick,  *  who  died 

'  See  Hearle  r.  Hicks,  1  CI.  &  Fin.  20;  Young  v.  Turner,  8  Jur. 
N.  S.  52. 
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in  the  year  1796,  leaving  his  wife  and  nine  children  (five 
sons  and  four  daughters),  and  considerable  property,  consist- 
ing chiefly  of  freehold  leases  of  divers  farms,  underlet  to  ten- 
ants at  profit  rents. 

The  will,  which  bore  date  December  5th,  1794,  and  was 
duly  attested  for  passing  real  estate,  was,  so  far  as  it  is  mate- 
rial to  set  it  forth  here,  as  follows :  "  There  appears  arising 
to  me  out  of  the  farm  and  lands  of  Flemingstown,  I  hold  by 
a  lease  of  lives  under  Lord  and  Lady  Kingsborough,  a  profit 
rent  of  233Z.  10«.  5d.  above  the  head  rent  of  the  same.*  I 
leave  and  bequeath  to  my  dearly  beloved  wife,  Elizabeth 
Thopnhill,  200L  yearly  of  the  said  profit  rent  for  her  own  sole 
use  and  benefit  during  her  life,  and  at  her  decease  50L  yearly 
out  of  the  same  to  my  eldest  daughter,  Sophia  Godsell,  for  her 
own  sole  use  and  benefit ;  this  given  more  as  a  token  of  the 
great  regard  and  affection  I  bear  her,  than  thinking  it  necessary 
to  giving  her  any  more,  being  sensible  in  giving  her  the  1500Z. 
she  got  as  a  marriage  portion,  I  gave  her  a  child's  share,  and 
got  a  suitable  provision  for  her ;  the  other  150/.  yearly  I  leave 
to  my  wife  Elizabeth  Thomhill,  to  bequeath  to  which  of  our 
children  she  thinks  most  deserving  of  it  by  their  duty  and 
affection  to  her  should  she  outlive  me ;  the  rest  of  the  profit 
rent  of  said  farm,  being  83Z.  10«.  5d.,  together  with  all  future 
uses  out  of  it  over  and  above  the  200/.  left  to  my  wife,  I  leave 
to  my  fourth  son  James  Badham  Thomhill,  now  a  minor,  in 
part  of  what  I  intend  for  his  support.  And  whereas  there 
appears  in  the  rental  (not  including  the  house  and  demesne 
lands)  of  Thomhill  Lawn,  over  and  above  the  head  rents  of 
the  same,  a  sum  of  674/.  1«.  3i<i. ;  be  it  known  that  I  leave 
600/.  yearly  of  the  said  present  rent  to  my  eldest  son, 
Richard  Badham  Thomhill,  together  with  *  aU  emolu-  *  24 
ments  and  benefits  arising  out  of  the  same  except  the  odd 
sum  of  74/.  1«.  8id.  arising  out  of  the  same,  which  I  leave  to 
my  third  son,  George  King  Thomhill,  for  his  own  sole  use 
and  benefit  during  the  continuance  and  term  in  said  lease. 
And  whereas  there  also  appears  on  the  land  of  Killeen, 
taken  from  General  Straton  by  purchase,  and  by  him  taken 
from  said  Lord  and  Lady  Kingsborough,  over  and  above  the 
head  rent  of  the  same,  a  profit  rent  of  251/.  Ss,  4tid. ;  now 
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be  it  known,  I  leave  and  bequeath  2001.  yearly  of  the  above 
profit  rent  to  my  now  second  son,  Robert  Bang  Thornhill,  for 
his  own  sole  use  and  benefit,  during  the  term  of  said  lease, 
being  for  mine,  his  own,  and  his  brother  George's  life ;  the 
residue,  being  50Z.  3«.  4irf.,  I  leave  to  his  brother,  my  now 
third  son,  George  King  Thornhill,  for  his  own  sole  use  and 
benefit ;  any  benefit  arising  out  of  said  lease  of  Killeen,  by  rise 
of  rent  or  times,  to  be  for  the  benefit  of  my  said  son  Robert 
(except  as  before  excepted).  And  whereas  there  appears 
out  of  the  farm  and  lands  of  Lisnalaniff,  a  profit  rent  of  511. 
4«.  over  and  above  the  head  rent,  I  leave  and  bequeath  the 
same  to  my  now  said  third  son,  George  King  Thornhill,  to- 
gether with  all  emoluments  and  benefits  out  of  said  lease,  for 
his  sole  use  and  benefit  during  said  term.  And  whereas  there 
appears  arising  to  me  out  of  a  dwelling-house  in  Michelstown, 
and  other  houses  and  land  near  said  town,  a  profit  rent  of  48Z. 
11«.  over  and  above  the  head  rent,  I  leave  an4  bequeath  the 
same,  with  all  benefits  and  advantages  arising  therefrom,  to 
my  now  fourth  son,  James  Badham  Thornhill,  for  his  sole  use 
and  benefit.     And  whereas  there  also  appears  out  of  the  lands 

of  Coolnemahogue  a  profit  rent  of  651.  10«.,  I  leave  and 
*  25    bequeath  the  said  profit  rent,  with  all  *  emoluments  and 

advantages,  to  my  said  son  James  Badham  Thornhill, 
except  lOZ.  yearly,  which  he  is  to  pay  yearly  out  of  the  same 
to  my  fifth  son,  Badham  Thornhill.  And  whereas  there 
appears  out  of  the  lands  of  Knockanevin  a  profit  rent  of  392Z. 
1«.  7id.,  I  leave  and  bequeath  1001.  yearly  of  the  same  to 
each  of  my  three  daughters,  Anne,  Caroline,  and  Elizabeth 
Thornhill ;  the  residue  of  said  profit  rent,  being  92?.  Is.  7id. 
sterling,  I  leave  to  my  fifth  son,  Badham  Thornhill,  for  his 
sole  use  and  benefit,  together  with  all  future  benefits  and 
emoluments  arising  out  of  the  same  (except  as  before  ex- 
cepted). And  whereas  there  appears  a  profit  rent  of  79Z.  15«., 
arising  out  of  a  part  of  Thornhill  Lawn,  not  included  in  the 
demesne  and  lands  of  Thornhill  Lawn  before  mentioned,  I 
leave  said  rent  (not  subject  to  pay  any  part  of  the  head  rent, 
that  being  already  paid  by  the  demesne  and  lands  of  said 
place),  as  follows :  30Z.  yearly  of  the  same  to  my  daughter 
Anne  Thornhill ;  29Z.  15«.  to  my  daughter  Caroline ;  and  20L 
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to  my  daughter  Eliza,  in  addition  to  the  sums  of  lOOZ.  each 
left  them  out  of  Knockanevin :  "  And  further,  if  any  of  the 
above  legatees  should  die,  or  die  unmarried,  I  leave  the  prop- 
erty bequeathed  to  them,  with  all  benefits  arising  out  of  the 
same,  to  be  divided  equally,  share  and  share  alike,  among 
the  survivor  or  survivors  of  them ;  and  also  in  like  manner, 
if  any  of  the  lives  in  the  leases  should  die,  so  as  to  leave  any 
of  the  legatees  unprovided  for  by  the  lapse  or  fall  of  said 
life  or  lives  in  any  of  the  above  bequests,  that  in  such  case  a 
proportion  shall  be  equally  deducted  from  the  bequests  of 
each,  to  make  up  the  deficiency  by  the  determination  of  such 
lease  as  it  shall  so  happen  to  fall,  in  proportion  to  the  loss 
sustained,  and  in  proportion  of  the  property  of  the  survivor 
or  s'urvivors." 

*  The  testator  then  recites,  that  three  siuns  of  3000Z.,  *  26 
500Z.,  and  800/.,  were  due  to  him  from  different  persons, 
all  which  he  left  to  ^'  pay  all  the  bond  and  judgment  debts 
justly  due  of  me ;  the  residue  or  surplus  of  the  same,  being, 
I  am  sure,  of  a  large  amount,  I  leave  to  be  divided,  share  and 
share  alike,  among  all  my  legatees,  wife  and  children,  men- 
tioned in  this  will,  Mrs.  Godsell  included." 

The  testator  executed  a  codicil  to  his  said  will,  bearing 
date  the  29th  day  of  March,  1796  ;  and  thereby,  after  stating 
that  his  daughter  Anne  had  married  R.  T.  Rye  since  he  had 
executed  his  will,  and  that  on  her  marriage  he  had  given  his 
bond  to  R.  T.  Rye,  payable  in  five  years,  for  lOOOZ.,  in  lieu 
of  a  bond  for  lOOOZ.  of  one  David  Bradshaw,  he  leaves  the 
last-mentioned  bond  to  R.  T.  Rye,  to  discharge  his  own  bond 
for  lOOOZ. ;  and  directs  that  the  annuity  of  130Z.  he  had  left 
to  his  daughter  Anne  should  be  left  with  R.  T.  Rye,  until  he 
was  paid  500Z.  promised  him  at  the  testator's  death ;  or  if  R. 
T.  Rye  should  prefer  to  have  the  said  annuity  instead  of  the 
bond,  then  the  testator  directs  that  the  amount  of  Brad- 
shaw's  bond  should  go  equally  divided,  share  and  share  alike, 
between  his  daughters  Caroline  and  Elizabeth  Thomhill,  in 
addition  to  what  he  left  each  of  them  by  his  will ;  but  if  not, 
and  R.  T.  Rye  should  prefer  to  take  the  bond  and  the  annuity 
of  1302.,  until  he  is  paid  the  500Z.  promised  to  him,  or  any 
deficiency  of  the  1500/.,  should  any  happen,  he  is  then  to 
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keep  the  before-mentioned  annuity  until  he  is  paid  all, 
and  then  hand  it  over  to  the  testator's  daughters  Caroline 
and  Elizabeth  Thornhill ;  801.  a  year  of  it  to  Caroline,  and 
the  remainder  of  it,  being  50L  yearly,  to  Elizabeth,  in  addi- 
tion to  their  former  bequests.  And  the  testator,  by  the  said 
codicil,  next  proceeds,  in  an  event  therein  mentioned,  to 

*  27    *  cut  off  his  son  Richard  to  300Z.  yearly  demesne,  and 

all  the  trees  on  ThomhiU  Lawn ;  the  rest,  being  300?. 
yearly,  he  leaves  to  pay  his  judgment  debts. 

The  testator  died  on  or  about  the  1st  day  of  December, 
1796,  leaving  his  wife  and  all  his  said  children  surviving  him. 

Upon  his  death,  Robert  King  ThomhiU  entered  into  the 
receipt  of  the  rents  and  profits  of  the  lands  of  KiUeen 
and  its  subdenominations,  and  continued  to  receive  the 
same  until  the  year  1800 ;  when,  by  an  indenture  bearing 
date  the  20th  April  in  that  year,  for  valuable  considera- 
tion he  conveyed  the  same  to  Robert  Hall,  father  of  the 
respondent,  his  heirs  and  assigns,  during  the  lives  and  life 
of  him  Robert  King  ThomhiU  and  George  King  Thornhill, 
who  were  the  then  surviving  cestuis  que  vies  named  in 
the  head  lease,  subject  to  the  head  rent  and  to  the  annuity  of 
51Z.  3«.  iid.  bequeathed  to  George  King  Thornhill,  and  to 
an  annuity  or  rent-charge  of  170Z.,  to  be  issuing  out  of  and 
chargeable  upon  the  lands,  and  payable  to  Robert  King 
Thornhill  during  his  life.  By  another  deed,  bearing  date  the 
30th  of  June,  1804,  Robert  King  ThomhiU,  for  valuable  con- 
sideration, viz.  3932.,  released  the  said  Robert  HaU,  and  the 
lands  of  KUleen  and  its  subdenominations,  from  the  payment 
of  the  sum  of  56Z.  5«.  per  annum,  part  of  the  annuity  of  170Z. 
reserved  by  the  former  deed.  By  a  third  indenture,  bearing 
date  January,  1817,  and  made  between  the  said  Robert  King 
ThomhiU  and  the  respondent,  as  trustee  for  the  said  Robert 
HaU,  in  consideration  of  the  sum  of  625^  12^.  6d.\  the  said 
Robert  King  ThomhiU  conveyed  and  confirmed  to  the  respon- 
dent, his  heirs,  executors,  administrators,  and  assigns,  the 
residue  of  the  said  annuity  of  1701, 

*  28        *  Robert  HaU,  by  indenture  bearing  date  the  30th  day 

of  May,  1819,  conveyed  the  lands  of  KiUeen  and  its 
subdenominations,  with  other  estates  and  interests  therein 
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mentioned,  upon  trusts,  for  the  benefit  of  Robert  Hall  and 
Catherine  his  wife,  for  their  respective  lives,  and  after  the 
death  of  the  survivor  of  them,  in  trust  for  the  absolute  benefit 
of  the  respondent ;  and  he,  on  the  death  of  the  survivor  of 
them  some  years  afterwards,  entered  into  possession  or  into 
the  receipt  of  the  r^nts  of  the  said  lands  of  Killeen  and  its 
subdenominations,  by  virtue  of  the  will  and  deeds  above  men- 
tioned, subject  to  the  annuity  of  511.  8«.  4id.  bequeathed  to 
George  King  Thomhill,  as  before  stated. 

Robert  King  Thornhill  died  in  1825,  whereupon  his  mother 
and  his  surviving  brothers  and  sisters,  the  appellants,  claimed 
to  be  entitled,  share  and  share  alike,  to  the  interest  in  the  said 
lands  of  Killeen  and  its  subdenominations,  by  virtue  of  the 
clause  of  survivorship  in  the  will  of  James  Badham  Thom- 
hill ;  and  accordingly,  in  Easter  term,  1826,  the  appellants 
brought  their  action  of  ejectment  on  the  pleas  side  of  the 
Court  of  Exchequer  in  Ireland,  for  the  recovery  of  the  pos- 
session of  the  said  lands.  The  ejectment  having  gone  down 
for  trial  at  the  assizes,  a  special  verdict  was  agreed  upon,  for 
the  purpose  of  having  the  opinioji  of  the  Court  upon  the  con- 
struction of  the  said  will,  touching  the  devises  hereinbefore 
mentioned.  That  verdict  having  come  on  for  argument  in 
Michaelmas  term  following,  the  Court  suggested  that  the  estates 
devised  by  the  said  will  of  and  in  the  said  lands,  were  merely 
equitable,  and  that  the  legal  estate  therein. had  descended 
upon  the  appellant,  Richard  Badham  Thomhill,  the  testator's 
eldest  son.  The  Court  was  pleased  to  respite  judgment 
*  upon  the  verdict  until  the  then  ensuing  term,  for  the  *  29 
purpose  of  enabling  the  respondent  in  the  mean  time  to 
file  a  bill  against  the  appellants. 

The  respondent  accordingly,  in  January,  1827,  filed  his 
bill  on  the  equity  side  of  the  said  Court  of  Exchequer 
gainst  the  appellants,  stating  the  several  matters  and  things 
now  stated,  and  praying  that  the  appellants  might  "be  re- 
strained by  injunction  from  proceeding  further  in  the  said 
ejectment,  and  that  the  respondent  might  be  decreed  entitled 
to  the  estate  and  interest  in  the  said  lands  of  Killeen,  devised 
to  the  said  Robert  King  ThornhiU  by  the  said  wiU,  for  the  lives 
of  the  cestuis  que  vies  named  in  the  lease  of  the  said  lands ; 
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and  that,  if  necessary,  the  appellant  Richard  might  be  declared 
a  trustee  for  the  respondent  in  respect  of  the  said  lands. 

The  cause  having  qome  on  to  be  heard  in  the  June  follow- 
ing, the  Court  of  Exchequer  decreed :  "  That  Robert  King 
Thornhill,  upon  the  death  of  his  father,  became  entitled,  by 
virtue  of  the  devise  contained  in  the  will  of  his  father,  to  the 
entire  estate  and  interest  which  the  testator  had  in  the  lands 
of  Killeen,  that  is  to  say,  an  estate  for  life  of  himself  the  said 
Robert  King  Thornhill,  and  of  the  defendant  George  King 
Thornhill,  subject  to  the  annuity  of  511.  3«.  iid.  charged 
thereon  for  George  King  Thornhill,  and  subject  also  to  the 
yearly  rent  of  600Z.,  payable  under  the  lease  under  which 
the  said  James  Badham  Thornhill  held  the  said  lands ;  and 
that  Frederick  Hall  (the  respondent)  was  entitled,  under 
and  by  virtue  of  the  several  deeds  in  the  pleadings  mentioned, 
to  all  the  estate  and  interest  which  was  so  devised  to  the  said 
Robert  King  Thornhill  in  the  said  lands ;  and  it  was  de- 
clared that  the  defendant  Richard  Badham  Thornhill,  in 
*  30  *  whom  the  legal  estate  in  the  said  lands  vested  as  heir- 
at-law  of  the  said  testator,  for  the  benefit  of  the  said 
Robert  King  Thornhill,  was  then  a  trustee  for  the  respondent 
in  respect  of  the  said  lands  and  premises." 

This  appeal  was  from  that  decree. 

Mr.  Tinney  and  Mr.  J.  Jervis^  for  the  appellants.  — In  the 
event,  which  has  happened,  of  Robert  King  Thornhill's  dying 
unmarried,  the  interest  bequeathed  to  him  is  vested  in  the 
appellants  by  virtue  of  the  clause  of  survivorship ;  for  there  is 
nothing  on  the  face  of  the  will  or  in  the  nature  of  the  gift  to  lead 
to  an  inference  that  the  testator  did  not  intend  what  he  so  clearly 
expressed  in  that  clause  to  be  applicable  to  all  the  preceding 
bequests.  The  devise  to  Robert  King  Thornhill  was  sufficient, 
it  is  true,  to  pass  the  whole  of  the  testator's  interest  in  the  lands 
of  Killeen  to  him,  if  it  was  not  cut  down  by  the  subsequent 
clause.  The  question  whether  it  was  or  was  not  cut  down 
depends  on  the  meaning  of  the  testator  in  the  use  of  the 
word  "  above  "  in  that  clause :  "  If  any  of  the  above  legatees 
should  die,  or  die  unmarried,  I  leave  the  property  bequeathed 
to  them,  with  all  benefit  arising  out  of  the  same,  to  be 
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divided  equally  among  the  survivors."  What  can  be  plainer 
than  the  meaning  of  that  clause  ?  The  word  "  above  "  must 
be  taken  to  mean  all  the  legatees  before  mentioned,  Robert 
King  Thornhill  included.  The  like  extensive  meaning  must 
unquestionably  be  given  to  the  word  "  said  "  in  the  following 
part  of  the  same  clause:  "And  if  any  of  the  lives  in  the 
leases  should  die,  so  as  to  leave  any  of  the  said  legatees  un- 
provided for  by  the  lapse  or  fall  of  said  life  or  lives  in  any 
of  the  above  bequests,  a  proportion  shall  be  deducted 
*  from  the  bequest  of  each,  to  make  up  the  deficiency  *  31 
by  the  determination  of  such  lease,  in  propoiiiion  to  the 
loss  sustained  and  to  the  property  of  the  sun'ivor  or  surviv- 
ors." The  case  of  the  respondent  is,  that  the  "above 
legatees  "  apply  only  to  the  daughters  last  mentioned ;  but 
we  submit  that  these  words  have  as  extensive  an  application 
as  the  words  "  said  legatees "  and  "  the  above  bequests," 
in  the  latter  part  of  the  same  clause,  and  your  Lordships 
will  see  that  it  is  inconsistent  and  insensible  to  restrict 
that  part  of  the  clause  to  the  daughters.  The  whole  clause 
must  be  taken  and  read  together;  and  if  so  taken,  the 
words  "the  above  legatees*'  must  include  all  those  before 
mentioned,  except  the  testator's  wife  and  Mrs.  Godsell,  of 
whom  he  cannot  be  understood  to  say  "  if  they  should  die 
unmarried."  Besides,  he  gave  the  wife  no  interest  that 
could  survive  her ;  he  gave  her  200Z.  a  year  for  life,  to  go 
over  after  her  death,  in  default  of  appointment.  It  is  also 
conceded  that  the  appellant  Mrs.  Godsell  was  not  intended 
to  take  any  further  benefit,  she  being  then  married,  and  the 
testator  having  stated  that  she  had  been  amply  provided  for, 
although  he  afterwards  gives  her  an  interest  in  the  residue.  ' 
Whenever  the  testator  uses  the  words  "  above  "  or  "  said  " 
or  "  aforesaid,"  in  all  other  parts  of  his  will,  he  repeats  and 
annexes  to  them  the  particular  antecedent ;  as,  "  I  leave  600Z. 
yearly  of  the  said  rent  (of  674Z.),  except  74Z.,  &c.,  to  Robert 
King  Thornhill,  with  all  benefits,  &c.,  except  the  above  odd 
sum  of  74Z.  &c. ; "  again,  "  the  profit  rent  of  251 Z.  &c.,  I 
leave  200?.  yearly  of  the  above  profit  rent ; "  and  again,  "  my 
said  son  Robert."  In  all  these  and  other  passages  the  tes- 
tator repeats  the  immediate  particular  antecedent,  but  in 
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the  passage  now  in  discussion  he  uses  the  general  expres- 

*  3^    sion,  "  the  above  legatees,"  as  *  applicable  to  and  com- 

prehending all  the  antecedents.  That  is  the  common 
acceptation  of  the  word  "  above  "  in  the  construction  of  all 
written  instruments.  The  preceding  clauses  of  the  will  give 
separate  bequests  to  the  legatees  seriatim  et  nominatim :  then 
comes  this  clause  of  survivorship  applicable  to  all  the  "  above 
legatees,"  the  "  legatees  before  mentioned,"  the  "  said  lega- 
tees ; "  and  next  and  last  coines  the  residuary  clause.  By  our 
construction  of  the  ^vill,  it  is  sensible,  orderly,  and  consistent. 

Mr,  P'  Connell  and  Mr.  Bagshawe^  for  the  respondent.  — 
The  interests  of  two  of  the  appellants  is  abandoned  by  their 
own  counsel.  The  testator's  widow  and  his  daughter,  Mrs. 
Godsell,  admit  by  their  counsel  at  your  Lordships'  bar,  that 
they  do  not  come  within  the  description  of  the  "  above  lega- 
tees" in  this  clause.  By  what  peculiarity  is  the  devise  to 
Eobert  King  Thomhill  distinguished,  so  as  to  bring  him  within 
those  words  ?  The  terms  of  the  devise  to  him  are  sufficient 
to  pass  absolutely  to  him  the  whole  interest  of  the  testator  in 
the  lands  of  Killeen,  subject  to  the  annuity  of  51^  given  to 
George  King  Thomhill.  In  order  to  cut  down  the  imlimited 
interest  so  given,  and  reduce  an  absolute  devise  to  a  life-estate, 
to  support  the  construction  contended  for  on  the  other  side, 
there  must  be  clear  express  words  in  some  other  part  of  the 
will,  removing  all  doubt  as  to  the  testator's  intention.  There 
are  no  such  words  in  any  part  of  the  will  or  codicil.  Can  the 
absolute  interest  given  to  Robert  King  Thornhill,  in  one 
clause,  be  cut  down  by  a  remote  clause  from  which  he  takes 
no  benefit  ?  The  counsel  for  the  appellants  admit  that  there 
is  an  ambiguity  in  the  latter  clause,  but  none  in  the 

*  33    former.     The  *  general  intent  of  the  testator  is  clear  in 

making  provision  for  his  family.  The  devise  to  Robert 
King  Thomhill  is  as  absolute  as  the  clearest  terms  could  make 
it.  We  submit  that  it  is  the  law  of  the  Courts,  in  construing 
written  instruments,  never  to  break  in  upon  the  general  intent 
of  the  maker,  nor  cast  a  doubt  upon  what  is  clear,  by  suggest- 
ing a  possibility  of  an  after-thought,  or  discovering  an  ambi- 
guity in  some  other  part  of  the  instrument.  The  general 
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intention  is  not  to  be  defeated  by  any  imagined  particular 
intention.  Protecting  'the  respondent  by  reminding  your 
Lordships  of  that  established  rule  of  construction,  we  still 
deny  that  there  is  any  obscurity  or  difficulty  in  interpreting 
the  meaning  of  this  testator.  Your  Lordships,  looking  to  the 
whole  scheme  of  the  will,  can  clearly  see  the  intention  through 
the  confused  expressions  of  an  ignorant  dying  man,  who,  being 
of  an  untechnical  mind,  in  drawing  his  will,  appUes  the  word 
"above"  to  the  next  or  last-mentioned,  and  not  to  all  the 
before-mentioned  legatees.. 

But  apart  from  the  argument  on  the  general  intent,  taking 
a  philological  view  of  the  words,  we  hold  that,  according  to 
grammatical  construction,  the  words  "  above  legatees "  refer 
to  the  testator's  three  unmarried  daughters  only.  There  is 
nothing  in  any  part  of  the  will  from  which  any  intention  of 
the  testator  contrary  to  that  construction  can  be  inferred. 

The  testator,  in  another  part  of  his  will,  uses  the  word 
"  above  "  in  the  sense  of  "  last-mentioned ; "  but  when  refer- 
ring to  what  has  gone  before,  but  not  immediately  before,  he 
uses  the  compound  word  "before-mentioned."  When  he  is 
desirous  of  describing  his  wife  and  all  his  children  by  the  wt)rd 
legatees,  he  enumerates  them  in  the  following  way: 
"  All  *  my  legatees,  wife  and  children,  mentioned  in  this  *  34 
will,  Mrs.  Godsell  included."  There  can  be  collected 
from  the  whole  will  and  codicil,  an  intention  to  make  a  differ- 
ent kind  of  provision  for  the  testator's  unmarried  daughters, 
from  the  provisions  made  for  his  sons  and  his  married*  daugh- 
ter. On  the  one  hand,  his  unmarried  daughters  are  appointed 
his  residuary  legatees ;  and  after  his  daughter  Anne  was  mar- 
ried, in  his  lifetime,  by  the  codicil  he  took  away  from  her  the 
provision  made  for  her  by  his  will,  and  gave  it  to  his  two 
daughters  who  remained  lumiarried.  On  the  other  hand,  in 
making  provision  for  his  married  daughter  and  his  sons,  he 
uses  the  phrases  "  for  her  "  or  "  his  sole  use  and  benefit,"  and 
"  during  the  continuance  of  the  lease,"  or  "  term ; "  while  in 
the  devises  in  his  will  to  his  three  unmarried  daughters,  there 
are  no  such  words,  and  no  words  which  indicate  any  thing 
more  than  a  life-estate  in  what  is  devised  to  them  respectively. 
The  words  "  above  legatees,"  if  extended  beyond  the  testa- 

[27] 


*  34  CASES  IN  THE  HOUSE  OF  LORDS. 

tor's  unmarried  daughters,  must  include  the  appellant,  James 
Badham  Thomhill;  and  the  clause  in*  which  they  occur  must 
extend  to  the  profit  rent  of  65/.  10«.  devised  to  him :  whereas 
it  is  manifest  that  the  devise  to  him  must  have  been  meant  to 
pass  an  absolute  interest,  inasmuch  as  the  will  contains  a  direc- 
tion for  him  to  pay  IQL  a  year  out  of  the  same,  during  the 
term  which  the  said  testator  had  therein,  to  Badham  Thom- 
hill ;  an  intention  inconsistent  with  his  having  an  interest 
therein  of  a  less  duration  than  the  duration  of  the  said  term. 
So  again  the  same  words,  if  extended  beyond  the  testator's 
unmarried  daughters, .  must  include  the  appellant,  Richard 

Badham  Thomhill>  and  must  cut  down  the  annuity  to 
*  35    him  of  600Z.  out  of  Thomhill  ♦  Lawn,  to  a  life-estate. 

But  it  is  manifest  that  the  testator  intended  Richard 
Badham  Thomhill  to  take  an  absolute  interest  therein,  inas- 
much as,  in  an  event  mentioned  in  the  codicil,  one-half  of  the 
said  yearly  sum  of  600Z.  is  devised  for  the  payment  of  the 
testator's  judgment  debts;  an  intention  quite  inconsistent 
with  the  supposed  intention  that  the  600Z.  a  year  should  be 
divided  among  the  surviving  brothers  and  sisters,  on  the 
death  of  Richard  Badham  Thomhill.  If  the  testator  had 
intended  to  cut  down  the  interest  devised  to  Robert  King 
Thomhill  to  a  life-estate,  he  would  have  done  so  in  express 
terms ;  inasmuch  as  when  he  intends  to  devise  an  estate  to 
his  wife  for  her  life,  he  expressly  devises  to  her  "  for  her  sole 
use  and  benefit  during  her  life."  The  testator  expressly 
states,  tfiat  he  considered  a  child's  share  1500Z. ;  but  the  pro- 
vision made  by  the  testator  for  his  son  Robert  King  Thorn- 
hiU  would  be  of  far  less  value  than  that  sum,  if  his  interest 
in  the  said  lands  was  cut  down  to  a  life  interest  only. 

June  6. 

The  Lord  Chancellor.  —  My  Lords,  this  question,  which 
comes  before  your  Lordships  from  the  Court  of  Exchequer  in 
Ireland,  depends  entirely  upon  the  construction  of  the  will  of 
James  Badham  Thomhill,  and  upon  two  passages  in  that  will. 
Upon  a  question  of  construction  it  is  not  often  that  so  elabo- 
rate an  argument  has  been  urged  at  this  bar,  or  in  any  Court 
which  I  know,  as  has  been  addressed  to  your  Lordships  upon 
[28] 


THORNHILL  V.   HALL.  *  35 

the  construction  of  this  instrument.     I  do  not  complain  of  it, 
for  the  more  thoroughly  sifted,  the  more  minutely  the  parts 
are  examined,  the  more  accurate  is  likely  to  be  the  result 
to  which  your  Lordships  are  able  to  come,  and  *  the    *  36 
more  confident  the  opinion  which  in  your  judgment  you 
pronounce. 

My  Lords,  I  confess  from  the  beginning  of  this  argument, 
though  I  listened  with  very  great  attention  to  the  discussion 
of  the  matter  by  the  learned  coimsel  for  the  appellant,  both 
in  his  opening  speech,  as  well  as  the  reply,  that  the  impression 
upon  my  mind  has  been  very  distinct,  very  decided  in  favour 
of  the  judgment  of  the  Court  below.  I  hold  it  to  be  a  rule 
that  admits  of  no  exception,  in  the  construction  of  written 
instruments,  that,  where  one  interest  is  given,  where  one 
estate  is  conveyed,  —  where  one  benefit  is  bestowed  in  one 
part  of  an  instrument  by  terms  clear,  unambiguous,  liable  to 
no  doubt,  clouded  by  no  obscurity,  by  terms  upon  which,  if 
they  stood  alone,  no  man  breathing,  be  he  lawyer  or  be  he 
layman,  could  entertain  a  doubt,  —  in  order  to  reverse  that 
opinion,  to  which  the  terms  would  of  themselves  and  stand- 
ing alone  have  led,  it  is  not  sufficient  that  you  should  raise 
a  mist ;  it  is  not  sufficient  that  you  should  create  a  doubt ; 
it  is  not  sufficient  that  you  should  show  a  possibility ;  it  is 
not  even  sufficient  that  you  should  deal  in  probabilities, 
but  you  must  show  something  in  another  part  of  that  instru- 
ment which  is  as  decisive  the  one  way  as  the  other  terms  were 
decisive  the  other  way ;  and  that  the  interest  first  given  can- 
not be  taken  away  either  by  taciturn  or  by  dubium^  or  by  pos- 
%ibile^  or  even  by  probabile^  but  that  it  must  be  taken  away, 
and  can  only  be  taken  away,  by  expressum  et  certum. 

My  Lords,  I  have  disposed  of  this  case  in  stating  this  clear 
and  undoubted  proposition.  The  very  learned,  experienced, 
and  able  counsel  that  argued  this  case  on  behalf  of  the 
respondent  with  an  exemplary  *  conciseness,  and  as  sue-  *  37 
cinctly  as  he  argued  it  distinctly,  relied  upon  this  view 
alone,  for  it  is  decisive  of  the  present  question.  Let  us  apply 
this  rule  to  the  facts  of  this  case.  The  testator  states  in  his 
will,  "  I  leave  and  bequeath  2001.  yearly  of  the  above  profit 
rent  to  my  second  son,  Robert  King  Thomhill,  for  his  own 
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sole  use  and  benefit,"  —  here  is  the  habendum^  —  "  during  the 
term  of  said  lease,  being  for  mine  "  (the  testator),  "  his  own 
and  his  brother  George's  life ; "  and  he  afterwards  says,  "  any 
benefit  arising  out  of  the  said  lease  of  Killeen,  by  rise  of  rent 
or  times,  to  be  for  the  benefit  of  my  said  son  Robert,  except 
as  before  excepted."  Here,  therefore,  is  the  subject-matter  of 
the  devise  or  bequest,  —  a  lease  for  three  lives,  and,  mark,  one 
of  those  lives  being  the  testator's  own,  another  being  George's, 
and  the  third  is  the  legatee's,  a  very  material  circumstance  in 
this  discussion.  Now  upon  this  (which,  if  it  stood  alone,  is 
an  absolute  devise  to  A.  of  a  leasehold  interest  for  the  remain- 
der of  the  lives  of  the  cestuis  que  vies)^  the  question  is,  whether 
what  follows  is  sufficiently  distinct  to  take  away  that  plain, 
clear,  and  intelligible,  and  imdeniable  and  absolute  bequest. 
And  it  is  after  having  given  certain  parts  of  the  profit  rent  of 
another  lease  to  the  three  daughters  Anne,  Caroline,  and  Eliza- 
beth, the  residue  of  that  rent  to  Badham,  his  fifth  son,  that 
the  word  "  whereas  "  occurs,  which  always  indicates  the  intro- 
duction of  something  to  follow,  and,  generally  speaking,  indi- 
cates a  change  from  one  subject  of  discussion,  or  of  handling 
or  of  dealing  with,  to  another  which  is  different.  "And 
whereas  there  appears  a  profit  rent "  (then  describing  it)  "  now 
be  it  known,  I  leave  said  rent,  not  subject  to  pay  any  part 

of  the  head  rent,  that  being  already  paid  by  the  demesne 
*  38    *  and  lands  of  the  said  place,  the  above  profit  rent  as 

follows ;  viz.,  30Z.  yearly  to  Anne,  29Z.  15«.  to  Caroline, 
and  20L  to  Eliza,  in  addition  to. the  sums  of  lOOZ.  each,  left 
them  out  of  Knockanevin,  together  with  all  future  advan- 
tages, if  any  should  arise  out  of  the  same."  Then  came  the 
words  that  are  said  to  alter  the  preceding  clear  part :  "  and 
further,  if  any  of  the  above  legatees  should  die,  or  die  unmar- 
ried, I  leave  the  property  bequeathed  to  them,  with  all  benefits 
arising  out  of  the  same,  to  be  divided  equally  share  and  share 
alike,  among  the  survivor  or  survivors  of  them."  It  is  clear, 
if  these  words  stood  alone  and  without  reference  to  the  imme- 
diate preceding  bequests  alone,  they  would  operate  clearly  a 
life-estate  to  Robert,  and  it  is  clear  that  if  the  otlier  words  of 
bequest  to  him  stood  alone  they  would  give  him  an  absolute 
interest.  Then  the  question  is  whether,  if  those  latter  words 
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would  qualify  it  to  a  life-estate,  they  do  or  not  apply  to 
Robert.  The  words  are  "  if  any  of  the  above  legatees."  The 
"  above  legatees  "  may  mean  all  the  above  legatees,  including 
Robert,  or  a  part  of  the  legatees,  namely  the  latter  part,  being 
applicable  to  the  last  antecedent.  Is  this  not  decisive  of  the 
present  question  ?  Here  are  tenns  which,  taken  altogether, 
may,  or  may  not  apply  to  Robert,  and  may,  or  may  not  qualify 
the  interest  given  to  Robert  by  themselves,  if  they  stood  alone, 
to  a  life  interest,  if  "  above  "  refers  to  him  and  not  to  the  last 
antecedent.  Here  is  that  which  may  apply  to  either,  here  is 
that  which  is  doubtful,  here  is  that  which  is  not  of  necessity 
or  by  necessary  implication  to  be  held  to  cover  Robert's  inter- 
est, and  you  are  called  upon  in  the  face  of  a  devise  clearly 
giving  to  Robert  an  absolute  interest,  to  elect  between  two 
possibilities,  to  convert  what  is  doubtful  into  a  certainty, 
*and  to  convert  that  which  is  absolutely  certain  into  *39 
absolute  dubium^  or  something  the  very  reverse  of  cer- 
tainty :  that  disposes  of  the  question  and  leaves  it  without  any 
doubt. 

What  I  am  about  to  add  is,  I  may  say,  by  way  of  superero- 
gation, and  to  show  that  not  a  vestige  of  ground  remains  for 
diflfering  with  the  Court  below.  The  first  remark  I  add, 
unnecessarily,  is  this :  It  is  said,  if  you  are  to  go  to  the  last 
antecedent  a  doubt  is  raised ;  but  if  you  stop  at  the  "  whereas," 
and  begin  at  the  bequest  to  the  three  unmamed  daughters, 
and  the  son  Badham,  and  the  lOOZ.  part  of  the  other  profit 
rent,  there  is  no  reason  why  the  arrangement  made  in  the 
latter  clause,  under  the  description  of  the  "  above  legatees," 
should  be  confined  to  apply  to  the  second  profit  rent,  and  not 
extend  to  the  lOOZ.  also.  I  meet  that  by  these  observations : 
the  frame  of  the  clause  as  to  "  unmarried,"  seems  rather  to 
apply  to  the  daughters,  that  is,  the  unmarried  daughters, 
rather  than  the  sons ;  that  would  make  it  possible  to  carry 
back  this  to  the  three  daughters,  including  Badham  Thomhill, 
as  regards  their  lOOZ.,  as  well  as  regards  that  which  comes 
after.  But  in  the  next  place,  and  that  is  the  second  remark  I 
have  to  make,  there  is  a  reference  made  to  the  lOOZ.  without 
going  back  beyond  the  "whereas;"  without  stepping  over 
the  break,  there  is  a  reference  made  to  the  lOOZ.  in  the  part 
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immediately  antecedent  to  "  the  above  legatees,"  where  he  is 
dealing  with  the  second  profit  rent,  for  he  says,  "  I  give  them 
that  in  addition  to  the  lOOZ."  I  have  known,  over  and  over 
again,  the  Courts  of  Law  and  Equity  in  this  country,  with  no 
better  reference  to  a  gift,  to  imply  a  new  character  and  add 
a  new  qualification  to  a  gift  before  given,  with  even  less  dis- 
tinctness of  reference  than  there  is  to  the  100?.,  and 

*  40    *  I  have  very  little  doubt  that  this  is  sufficient  to  be 

made  applicable  to  that  1002. 
But  (and  that  is  the  last  reason  upon  which  I  rely),  take  it 
whichever  way  you  will,  even  if  you  were  to  concede  that  it 
extended  to  the  profit  rent  ultra  the  100?.,  it  is  a  much  more 
probable  supposition,  and  does  much  less  violence  to  the  con- 
struction of  the  instrument  and  the  clear  intent  of  it,  than  the 
opposite  construction,  which  would  by  the  word  "above'* 
make  it  spread  over  the  whole  preceding  part  of  the  will. 
My  reason  for  so  saying  leads  me  to  the  last  of  the  general 
observations  which  I  think  superfluous,  and  that  is  this:  I 
cannot  conceive  a  more  clumsy,  a  more  roundabout  (I  will  not 
say,  merely  inartificial,  but  a  more  absurd  and  indistinct  course 
of  expression,  for  the  purpose  of  showing  his  intention,  cannot 
be  conceived),  than  the  argiunent  in  favour  of  the  appellants, 
and  against  the  judgment  under  appeal,  would  suppose  him  to 
have  used.  They  say  he  means  to  give  him  a  life  interest ;  a 
life  interest  in  what?  an  estate  pour  autre  vie^  the  cestuh  que 
vies  being  A.,  B.,  and  himself.  It  is  merely  saying,  I  give  a 
man  a  life  interest  in  a  leasehold  estate  upon  lives.  Would  it 
not  be  a  more  obvious  course  to  say,  I  give  Robert  the  estate 
of  Knockanevin,  or  whatever  it  is,  the  estate  of  Blackacre,  for 
his  own  life  and  no  longer,  and  not  for  the  lives  of  the  other 
two  cestuis  que  vies  f  Because  your  attention  is  here  called 
to  a  life  interest ;  you  are  not  dealing  with  a  corpus  in  which 
a  life  interest  has  nothing  to  do,  but  with  an  estate  pour  autre 
vie^  one  of  the  cestuis  que  vies  being  the  donee  ;  and  therefore 
the  natural  and  proper  course  would  have  been  to  say,  here  is 
an  estate  for  three  lives,  of  which  you,  Robert,  are  one ;  take 

it  for  your  own  life,  but  not  for  the  other  lives.     I  can- 

*  41    not  doubt  upon  the  *  will.    I  hold  it  to  be  as  clear  a 

case  as  ever  came  before  your  Lordships ;  and  though  I 
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am  not  unaware  of  the  force  of  the  argiunent  of  Mr.  0'  Con- 
nelly that  there  is  here  a  symptom  of  perpetual  charge,  though 
that  is  not  quite  so  clear  as  the  other,  but  that  there  is  an 
intention  manifested  to  charge  the  estate  beyond  the  life  of 
Robert ;  if  so,  that  would  be  perfectly  decisive  ;  but  I  put  it 
upon  the  effect  of  those  parts  of  the  will  I  have  read  to  your 
Lordships,  and  I  move  your  Lordships  that  this  judgment  be 
affirmed  with  costs. 

The  judgment  was  accordingly  affirmed,  with  costs  not 
exceeding  1502. 


♦WRIT   OF  ERROR  *42 

FROM  THE  COURT  OF  KING'S  BENCH  IN  IRELAND. 


ROWE  V.  ATTORNEY-GENERAL  IN  IRELAND. 

1834. 

Richard  Radford  Rowe,  Esq.      .     .    Plaintiff  in  Error. 
His  Majesty's  Attorney-General  in  )  _   .     ,        .     _ 
Ireland ^\  J>efendant  %n  Error. 

Pleading.    Issue.    Inferior  Court. 

An  indictment  was  removed  from  an  inferior  Court  into  the  Court  of 
Song's  Bench  in  Dublin,  after  plea  pleaded  and  issue  joined  thereon; 
the  issue  thus  joined  is  not  such  **an  issue  joined  in  the  Court  of 
King's  Bench  "  as  will  satisfy  the  words  of  the  Statute  17  &  18  Car.  2, 
c.  20,  and  cannot  therefore  be  tried  under  the  authority  of  that  statute 
at  the  Nisi  Frius  sittings  of  that  Court. 

April  11. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of 
King's  Bench  in  Ireland.     An  indictment  for  subornation  of 
peijuiy  had  been  found  against  Mr.  Rowe,  at  the  sessions 
T9U  II.  ^8  [  88  ] 
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of  Oyer  and  Terminer  for  the  city  of  Dublin.  The  defend- 
ant pleaded  "  not  guilty."  The  indictment  was  afterwards 
removed  to  the  Court  of  King's  Beuich  in  Dublin.  The  de- 
fendant was  there  convicted,  and  judgment  pronounced. 
That  judgment  was  brought  by  writ  of  error  into  this  House. 
When  the  case  was  called  on,  it  was  stated  that  no  counsel 
appeared  on  behalf  of  the  plaintiff  in  error. 

Lord  Denman  inquired  into  the  cause  of  this  circumstance. 

Mr.  Ullithome,  the  agent  for  the  plaintiff  in  error,  stated 
that  when  this  case  had  been  before  their  Lordships  on 
*  43  a  previous  occasion,  the  plaintiff  in  *  error  had  declared 
his  inability  to  pay  the  fees ;  and  the  House  had  then 
assigned  Mr.  Follett  as  his  counsel ;  and  that  gentleman  had 
kindly  undertaken  the  duty ;  but  he  was  at  present  on  the 
circuit,  and  Mr.  Ullithome  therefore  applied  to  theb  Lord- 
ships to  have  the  case  postponed  tiU  his  return. 

Lord  Denman  intimated  to  the  Attorney-General  that  the 
House  would  be  glad  to  hear  him  on  the  first  of  the  errors 
assigned ;  namoly,  that  in  this  case  tlie  issue  had  only  been 
joined  in  the  inferior  Court  from  which  the  case  was  removed 
by  certiorari^  but  that  no  issue  had  been  joined  in  the  Court 
of  King's  Bench. 

The  Attorney-General  (Sir  J.  Campbell)  contended,  that 
the  issue  had  been  regularly  joined  in  the  inferior  Court,  and 
as  the  plaintiff  in  error  had,  upon  the  record  thus  made  up 
after  it  had  been  removed  into  the  superior  Court,  proceeded 
to  trial,  he  must  be  taken  in  the  superior  Court  to  have  abided 
by  his  plea,  and  that  now,  after  verdict,  the  irregularity  was 
waived. 

Mr.  Wightman  was  with  the  Attorney-General,  but  was  not 
heard  upon  the  question. 

Lord  Denman  said  that  the  question  on  the  validity  of 
which  this  writ  of  error  depended,  was  whether  the  trial  which 
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had  taken  place  in  the  Nisi  Prius  Court  at  Dublin  had  been 
had  in  puisuance  of  the  Irish  Statute  17  &  18  Car.  2,  c.  20,  bj 
which  the  Chief  Justice  was  authorized  to  try  at  Nisi  Prius 
issues  joined  in  the  Court  of  King's  Bench.  The  question 
here  was  whether  this  was  an  issue  which  could  be  said 
to  have  been  joined  in  the  Court  of  *  King's  Bench.  If  *  44 
it  was  not,  then  the  objection  to  the  proceedings  was  in 
the  first  instance  fatal.  It  appeared  to  him  extremely  doubtful 
whether  any  issue  joined  in  the  Court  of  Oyer  and  Terminer 
could  be  said  to  be  an  issue  joined  in  the  Court  of  King's 
Bench.  It  was  argued,  however,  that  this  objection  had  been 
cured  by  the  defendant  (now  plaintiff  in  error)  having  pro- 
ceeded to  trial  upon  the  record  so  made  up.  Without  express- 
ing his  own  opinion  on  that  point,  he  should  propose  the 
following  question  to  be  put  to  the  Judges.  His  Lordship  then 
proposed  the  question,  which  is  stated  at  length  in  the  opin- 
ion delivered  by  Lord  Chief  Justice  Tindal  on  behalf  of  him- 
self and  the  other  Judges. 

Lord  Chief  Justice  Tindal.  —  My  Lords,  the  question  pro- 
posed to  His  Majesty's  Judges  is  this:  >^  A  bill  of  indictment 
for  subornation  of  perjury  having  been  found  at  the  sessions 
of  Oyer  and  Terminer  for  the  city  of  Dublin,  and  the  defend- 
ant having  pleaded  not  guilty,  and  issue  being  there  joined 
thereupon,  the  indictment  and  proceedings,  with  all  things 
touching  the  same,  being  afterwards  removed  into  the  Court 
of  King's  Bench,  whether  a  legal  trial  of  that  issue  can  take 
place  at  Nisi  Prius,  in  the  same  Court,  under  the  Irish  Statute 
of  17  &  18  Car.  2,  c.  20?"  and  upon  this  question,  after 
hearing  the  arguments  at  your  Lordships'  bar,  we  are  of  opin- 
ion that  no  legal  trial  of  the  issue  could  take  place  \mder  the 
circumstances  above  stated. 

K  this  point  had  depended  solely  on  the  consideration  of 
what  part  of  the  record  is  removed  by  the  certiorari^  it  would 
have  been  extremely  difficult  to  contend  that  the  trial  could 
have  been  legal ;  for  although  in  point  of  form  the  .whole  of 
the  record  may  be  removed  into  the  superior  Court  by 
the  *  general  words  of  the  writ  of  certiorari^  yet  by  the  *  46 
universal  course  and  practice  of  the  Court,  which  course 
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of  the  Court  is  the  law  of  the  Court,  and  of  which  the  Judges 
are  bound  to  take  notice,  no  other  part  of  the  record  but  the 
bill  of  indictment  itself  is  filed  of  record,  and  the  party  subject 
to  such  indictment  is  caUed  upon  by  the  superior  Court  to 
plead  de  novo  to  the  indictment  when  removed ;  and  accord- 
ingly, he  may  to  such  indictment  when  so  removed,  instead  of 
the  general  issue  which  has  been  pleaded  in  the  Court  below, 
either  plead  a  special  plea,  or  may  demur,  or  plead  a  pardon ; 
as  he  may  be  advised  under  the  circumstances  of  the  case. 
Upon  this  point,  therefore,  we  should  be  inclined  to  hold  that 
no  legal  issue  has  been  joined  between  the  Crown  and  the 
defendant,  and  unless  the  issue  has  been  properly  joined  there 
can  be  no  legal  trial. 

But  the  question  put  by  your  Lordships  involves  another 
and  more  important  point;  viz.,  assimiing  that  the  whole 
record  is  properly  removed  into  the  superior  Court,  whether, 
under  the  proper  construction  of  the  Act  of  17  &  18  Car.  2, 
there  was  any  authority  given  to  that  Court  to  proceed  to  try 
the  issue?  and  it  appears  to  us  that  the  statute  gives  no 
authority  for  trying  the  issue  in  the  superior  Court.  The 
object  of  the  Act  was  to  prevent  the  inconvenience  of  trials  at 
bar  in  the  very  numerous  cases  which  at  that  time  occurred, 
and  for  that  purpose  the  statute  proceeds  to  define  what  cases 
should  in  future  be  tried  and  triable  at  Nisi  Prius,  by  the 
Chief  Justice  of  the  Court  of  King's  Bench.  The  statute 
therefore,  after  stating  the  difficulties  which  had  occurred  in 
practice,  proceeds  to  enact  "  that  from  henceforth  the  Chief 
Justice  of  the  King's  Bench  for  the  time  being,  upon  issue 
joined  or  to  be  joined  in  the  Court  of  King's  Bench  or 
♦  46  in  the  *  Court  of  Chancery,  &c.,  shall  tiy  the  same  at 
Nisi  Prius,  &c."  Now  the  great  accxiracy  with  which 
this  is  penned  ought  to  be  kept  in  view.  It  is  not  confined  to 
issues  joined  or  to  be  joined  in  the  Court  of  King's  Bench ; 
but  as  it  is  well  known  that  issues  joined  in  the  petty  bag 
office  of  the  Court  of  Chancery  are,  without  any  intermediate 
proceeding,  triable  in  the  Court  of  King's  Bench,  the  statute 
extends  to  and  includes  them  also.  The  whole  question, 
therefore,  turns  upon  the  construction  of  the  words  above 
referred  to.  And  we  cannot  think,  by  any  reasonable  con- 
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Btruction,  an  issue  joined  in  an  inferior  Court  can  be  held  to 
be  issue  joined  or  to  be  joined  in  the  Court  of  King's  Bench. 
Upon  this  ground,  therefore,  we  are  all  of  opinion  that  the 
Court  of  King's  Bench  in  Ireland  had  no  jurisdiction  under 
the  statute  to  try  the  issue  above  raised. 

Lord  Denman.  —  My  ^Lords,  the  learned  Judges  having 
given  an  answer  to  the  question  proposed  by  your  Lordships, 
I  take  the  liberty  of  expressing  my  entire  concurrence  in  the 
opinion  so  given,  both  on  the  ground  of  the  object  of  the 
statute  in  question,  which  was  made  to  render  it  unnecessary 
to  try  at  bar  cases  that  otherwise  would  have  been  tried  there, 
and  also  with  reference  to  the  situation  of  the  party,  who 
clearly  must  have  a  right,  when  the  proceeding  is  removed 
into  the  Court  of  King's  Bench,  to  withdraw  the  plea  which 
he  may  have  hastily  pleaded  below,  and  to  adopt  that  line  of 
defence  which  may  be  suggested  to  him  in  the  new*  situation 
in  which  he  is  placed.  It  is  possible  he  may  have  discovered 
some  fatal  objections  to  the  bill  of  indictment  itself,  and  may 
wish  to  demur  to  it,  or  he  may  be  advised  to  plead  special 
matters,  the  decision  upon  which  by  the  higher  Court 
into  which  the  case  is  removed  *  may  render  it  imnec-  *  47 
essary  to  answer  at  the  bar  of  criminal  justice  for  the 
offence  charged.  It  is  my  intention,  therefore,  to  move  your 
Lordships  that  the  judgment  which  has  been  given  in  the 
Court  below  be  reversed;  but  inasmuch  as  that  judgment 
was  given  nearly  five  years  ago,  and  it  appears  a  great  hard- 
ship that  a  person  entitled  to  have  a  judgment  against  him 
reversed  has  been  so  long  detained  under  that  judgment 
which  turns  out  to  be  invalid,  I  would  take  the  liberty  of 
adding  that  the  party  has  very  much  brought  this  upon  him- 
self by  assigning  a  variety  of  errors,  to  the  number  I  believe 
of  thirty-four,  the  great  majority  of  which  presents  no  matter 
of  doubt.  Many  of  them  arrange  themselves  under  the 
name  of  something  very  nearly  approaching  to  nonsense,  and 
suggesting  a  variety  of  things  which  no  person  in  an  official 
situation  could  be  expected,  from  the  first  view  of  the  thing, 
to  look  through  and  to  be  able  to  meet  without  considerable 
labour,  in  consequence  of  the  great  extent  of  the  statement. 
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Delay  has  also  arisen  from  another  cause:  the  House  was 
about  to  appoint  a  day  for  hearing  the  argument ;  the  defend- 
ant, it  appeared,  was  extremely  desirous  of  being  brought 
over  to  argue  the  case  himself,  but  it  appeared  that  he  had 
no  funds,  and  the  House  of  Lords  had  no  power  to  pay  the 
expenses  of  his  being  brought  over.  My  Lords,  upon  look- 
ing into  the  case  it  appeared  to  me  that  it  was  our  duty  to 
call  upon  the  learned  counsel  for  the  Crown  to  support  the 
judgment  of  the  Court  below,  if  he  felt  that  he  could  do  so. 
The  learned  Judges  being  of  opinion  that  that  judgment 
cannot  be  supported,  I  will  not  detain  your  Lordships  further 
than  by  moving  that  the  judgment  be  reversed. 

Judgment  reversed. 


♦  48  ♦  APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


ATTORNEY-GENERAL  v.  FORBES  and  Others. 

1834. 

The  Attorney-General Apellant. 

Sir  Charles  Forbes,  Bart.,  George  Jack-)  _, 
SON,  and  Others !  ^*Po^^^'' 

Legacy  IhUy. 

A  testator  bom  in  Scotland,  but  having  for  many  years  resided  in  Ladia, 
died  there,  leaving  real  and  personal  property  sitiiated  in  Ladia,  but 
no  assets  in  England.  By  his  will  and  testamentary  papers,  all  exe- 
cuted in  India,  he  left  the  whole  of  his  property,  in  equal  divisions,  to 
his  four  natural  children  or  the  survivors  of  them,  and  their  heirs, 
subject  to  some  small  legacies  and  annuities.  His  executors,  who 
were  in  India  before  and  at  the  time  of  his  death,  having  obtained  an 
Indian  probate,  paid  the  debts  and  bequests,  and  got  in  the  testator's 
estate  and  converted  the  principal  part  thereof  into  money,  which  they 
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sent  to  their  bankers  in  England,  and  afterwards  invested  in  the  funds 
in  their  own  names.  A  suit  was  afterwards  instituted  in  the  Court  of 
Chancery  in  England,  to  ascertain  the  claims  of  the  residuary  legatees 
under  the  will;  whereupon  the  stock  was  transferred  into  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery,  and  that  Court 
made  a  decree  declaring  the  shares  of  the  several  claimants.  In  that 
suit  a  claim  was  made  on  behalf  of  the  Crown,  for  the  legacy  duty  on 
the  residuary  fund.  Held  by  the  flouse  of  Lords,  affirming  the  judg- 
ments of  the  Courts  below,  that  legacy  duty  was  not  payable  on  the 
legacies,  annuities,  or  shares  of  the  residue  bequeathed.^ 

April  28,  June  9.  , 

The  question  in  this  appeal  was,  whether  the  residue  of  a 
testator^s  estate,  brought  from  India  to  England,  was  liable 
to  payment  of  the  legacy  duty  under  the  circumstances  here 
stated:  Colin  Anderson,  deceased,  a  native  of  Scot- 
land, was  in  his  lifetime,  *aud  at  the  time  of  his  *49 
death,  seised  of  some  real  estate  in  the  East  Indies ; 
and  was  also  possessed  of  considerable  personal  estate  and 
effects,  all  of  which,  at  tiie  time  of  his  death,  and  of  making 
his  will  and  codicils,  hereinafter  stated,  were  in  India,  where 
he  was  resident  for  some  time  before,  and  imtil  his  death. 
Being  so  seised  and  possessed,  he  duly  made  and  published 
his  will,  bearing  date  tiie  25th  October,  1802,  and  tiiereby 
desired  that  his  house  and  grounds  in  the  island  of  Coolabah, 
together  with  his  household  furniture,  horses,  liquors,  &a., 
might  be  sold,  and  the  produce  placed  to  the  credit  of  his 
estate  ;  and  after  noticing,  that  on  the  1st  of  January,  1803, 
he  should  have  assets  in  India  to  the  amount  therein  men- 
tioned, and  that  he  was  entitled  to  any  other  division  of 
prize-money  which  might  thereafter  be  made  for  Columbo 
and  Seringapatam,  and  to  whatever  might  be  given  to  the 
captors  of  Kurree,  on  both  which  services  he  was  head  sur- 
geon; and  also  noticing  that  there  was  one  boy  at  home, 
named  Colin  Anderson,  bom  on  the  25th  day  of  October, 
1788,  then  at  school  at  Glasgow ;  that  there  was  one  girl  in 
India,  named  Jane  Jarvis  Anderson,  born  at  Poondamalee, 

*  See  Thompson  v.  The  Advocate- Greneral,  12  CI.  &  Fin.  1,  and  notes; 
Jefferys  t;.  Boosey,  4  H.  L.  Cas.  926,  027;  Arnold  v.  Arnold,  2  Myl.  &  Cr. 
256,  270;  Wallace  v.  Attorney-General,  L.  R.  1  Ch.  Ap.  1;  1  Jarman 
Wills  (3d  Eng.  ed.),  2  note  (/). 
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on  the  2d  day  of  October,  1797  ;  that  there  was  one  girl  in 
India,  bom  at  Mangalore,  on  the  21st  day  of  September, 
1800,  named  Ann  Nesbitt  Anderson ;  that  there  was  another 
chUd  (viz.  CaroUne  Erskine  Anderson),  in  India,  bom  at 
Coolabah  on  the  I  to  those  children,  or  the 

surviyors  of  them,  and  their  heirs,  he  left  the  whole  of  his 
property,  in  equal  divisions,  subject  to  such  regulations  and 
legacies  as  he  should  thereafter  mention.  And  it  was  his 
wish,  that  his  brother,  Lieutenant  Patrick  Anderson,  should 

come  to  Bombay  as  one  of  his  executors,  and  take  the 
*  50    children  then  in  *  India  to  England  with  him  ;  and  as 

that  duty  might  put  him  to  some  expense  and  incon- 
yenience,  he  bequeathed  to  him  5002.  sterling,  as  some  kind 
of  recompense. 

The  testator,  by  his  said  will,  gave  certain  annuities  to 
different  persons  in  England  and  in  India ;  and  to  provide  for 
those  legacies,  and  the  education  of  the  children,  his  execu- 
tors were  thereby  directed  to  place  the  whole  of  the  estate 
securely  at  interest,  either  on  landed  property  or  in  some 
public  funds;  but  he  left  the  choice  entirely  to  the  executors. 
As  the  annuitants  died,  the  principal  producing  such  annuity 
was  to  revert  to  the  common  stock,  for  the  benefit  of  the 
whole ;  as  the  whole  of  the  estate  was  to  be  equally  divided 
amongst  the  before-mentioned  four  children,  or  the  survivor 
of  them,  a  regular  division  must  be  made  of  the  estate  when 
each  came  of  age,  or  was  married ;  and  the  share  of  such 
person  was  not  to  be  considered  any  longer  as  belonging  to 
the  public  stocky  but  to  the  particular  person  so  coming  of 
age,  if  a  boy,  subject  however  to  the  control  of  the  executors, 
their  heirs  and  assigns,  for  nine  years  more,  when  he  would 
have  arrived  at  years  of  discretion,  if  ever ;  when  the  girls, 
or  any  of  them,  became  of  age  or  got  married,  he  directed 
that  their  shares  might  be  so  settled  on  themselves  during 
their  lives,  and  on  their  children,  in  equal  proportions,  after 
their  death,  that  it  would  not  be  in  the  power  of  the  husband, 
if  so  inclined,  to  injure  either  the  wife  or  the  children.  The 
share  or  shares  of  one  or  more  of  such  children  dying  without 
issue,  were  to  be  equally  divided  amongst  the  survivors ;  but 
in  case  of  issue,  those  children  were  to  inherit  the  share  of 
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their  parent,  amongst  them  equally;  and  in  case  of  their 
dying  without  issue,  it  was  to  return  for  the  benefit  of 
the  survivor  of  those  four  children,  *  or  their  families.  *  51 
Upon  the  reversion  of  any  sums  to  the  public  stock, 
the  issue  of  a  deceased  child  was  to  have  the  share  that  its 
parent  would  have  had  if  living ;  but  again,  if  such  issue  died 
without  issue,  the  whole  of  its  original  and  after  shares 
reverted  to  the  common  stock.  And  he  thereby  appointed 
his  brothers  Alexander  Anderson  and  Patrick  Anderson, 
Brevet  Lieutenant-Colonel  Lachlan  Macquarie,  and  the  re- 
spondent. Sir  Charles  Forbes,  then  Charles  Forbes,  of  Bom- 
bay, Esq.,  executors  of  his  said  will. 

The  testator  afterwards  made  a  codicil,  or  testamentary 
paper,  dated  the  4th  of  July,  1804,  and  addressed  the  same 
as  a  letter  to  the  said  Patrick  Anderson,  and  which  was 
(amongst  other  things)  to  the  effect  following :  "  If  I  should 
be  so  unfortunate  as  to  meet  with  any  accident  to  prevent 
my  getting  to  Bombay  soon,  you  must  endeavour  to  get  leave, 
and  go  home  in  charge  of  these  infants,  place  them  at  school, 
and  be  in  some  degree  their  father."  And  further,  "  After 
fitting  out  my  children  for  the  voyage,  and  paying  for  your 
and  their  passage,  the  whole  of  my  property  in  Bombay  I 
would  have  lodged  in  the  company^s  funds ;  and  the  expenses 
of  the  children's  education,  together  with  such  other  legacies 
as  I  have  mentioned  in  my  will,  to  be  defrayed  out  of  the 
interest  of  this  money ;  and  any  surplus  which  may  remain, 
after  defra3dng  these  expenses,  is  annually  to  be  added  to  the 
principal,  until  the  children  are  of  age."  And  further,  in  the 
same  testamentary  paper,  he  writes :  ^'  I  have  half  a  lac  of 
rupees,  more  or  less,  with  Messrs.  Harrington,  at  Madras, 
which,  as  they  have  lowered  the  rate  of  interest,  I  have 
directed  to  be  remitted  to  Messrs.  Cotterill  &  Co.,  of  Cal- 
cutta :  this  sum,  if  possible,  I  wish  to  allow  to  accumulate 
for  eight  or  eleven  years,  when  it  will  enable  me,  if 
*  alive,  to  keep  a  carriage  for  my  daughters ;  and  if  I  *  52 
die,  it  will  make  their  portions  so  much  the  better." 

The  testator  afterwards  made  another  codicil,  or  testamen- 
taiy  paper,  as  a  letter  addressed  to  the  said  Patrick  Ander- 
son, containing  (among  other  things)  as  follows:   '^ After 
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fitting  out  the  children  for  the  voyage,  paying  your  own  and 
their  passage  to  England,  and  procuring  bills  for  their 
expenses  for  the  two  first  years,  besides  paying  the  sums  I 
have  already  mentioned,  and  those  to  be  mentioned  here- 
after, be  pleased  to  lodge  the  whole  of  my  property  at  Bom- 
bay, when  an  opportunity  occurs,  in  the  company's  next 
good  loan."  And  he  afterwards  made  another  codicil,  or 
testamentary  paper,  dated  on  board  the  Candidate,  off 
Kedyeree,  the  21st  July,  1804,  and  addressed  the  same  as  a 
letter  to  the  said  Patrick  Anderson,  containing  (among  other 
things),  as  follows :  "  I  wish  you  to  go  home  with  the  chil- 
dren, as  you  can  endeavour  to  get  on  in  the  army  at  the 
same  time.  General  Lake  will  hardly  refuse  you  leave,  when 
you  tell  him  that  the  father  of  the  children  served  his  Majesty 
thirty  years,  and  that  they  are  deprived  of  the  protection  and 
instruction  of  a  mother,  depending  solely  on  your  and  their 
relations  at  home."  To  which  he  added  the  following  state- 
ment, and  signed  the  same ;  that  is  to  say,  ^^  Messrs.  Forbes 
&  Co.,  of  Bombay,  receive  the  interest,  half  yearly,  of  the 
three  notes  into  which  the  opposite  of  32,000  rupees  was 
divided  or  opposed  to  the  name  of  each  child,  at  nine  per 
cent  per  anniun,  until  they  can  place  it  to  more  or  equal 
advantage  in  the  funds  of  the  Honourable  East  India  Com- 
pany, and  wish  these  sums  to  continue  accumulating  until 
each  progressively  shall  amount  to  8000Z.  sterling,  the 
expenses  of  maintaining  and  educating  these  three  chil- 
dren in  the  mean  time  to  be  defrayed  by  me,  or  at  my 
*  63  *  expense.  The  reason  why  I  have  made  this  separate 
provision  for  these  three  children  is,  that  they  may  be 
independent  of  me,  in  case  I  should  be  blockhead  enough  to 
marry  at  my  time  of  life,  and  perhaps  have  more  children ; 
but  in  the  event  of  my  death  without  an  increase  of  family, 
my  will  will  show  the  manner  in  which  whatever  property  I 
may.  die  possessed  of  is  to  be  distributed,  including  the  oppo- 
site rupees,  —  32,000,  with  its  interest.  I  have  paid  for  a 
cometcy  for  Colin  Anderson,  Jr.,  in  his  Majesty's  19th  regi- 
ment of  Light  Dragoons,  on  the  29th  of  September,  1802 ; 
of  course,  in  case  of  my  death,  an  equal  amount  of  my  prop- 
erty, with  its  interest  from  that  day,  will  be  credited  to  each 
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of  the  girls,  and  the  remainder  then  equally  divided  amongst 
the  four  children,  or  the  survivors  of  them,  agreeably  to  the 
tenor  of  my  will.  C.  Anderson,  80th  Nov.,  1803."  —  "  1808, 
January  Ist,  lodged  in  the  treasury  at  Bombay  of  the  East 
India  Company,  82,000  rupees,  as  a  loan,  at  eight  per  cent, 
the  interest  payable  at  Bombay,  half  yearly,  for  the  sole  use 
and  benefit  of  the  under-mentioned  children,  and  in  the  pro- 
portions set  down  opposite  to  their  names :  — 

'*  Jane  JarviB  Anderson 13,600 

Ann  Nesbitt  Anderson 10,245 

Caroline  Erskine  Anderson 8,155 


Bombay  rupees 82,000 


Do.  do.  lodged  in  do.  of  do.,  5,000  rupees,  at  the  ^ 
same  rate,  and  payable  in  the  same  manner,  for 
the  support  of  the  mother  of  these  children;  when 
she  dies,  the  principal  will  revert  to  me  or  my 
heirs,  &c.      .     .     .  • 


5,000" 


*  The  testator  died  on  the  28th  day  of  July,  1804,  ♦  64 
at  sea,  while  on  a  voyage  from  Calcutta  to  Bombay, 
without  having  revoked  or  altered  his  said  will  and  codicils, 
leaving  the  four  children  before  referred  to,  who  were  all 
illegitimate,  him  surviving,  and  all,  except  the  eldest,  were 
then  resident  at  Bombay. 

By  letters-patent  under  the  great  seal  of  Great  Britain, 
bearing  date  the  28th  of  February,  in  the  88th  Geo;  3,  being 
the  charter  for  establishing  the  Courts  of  Recorder  of  Madras 
and  Bombay  in  the  East  Indies,  his  Majesty  was  pleased  to 
order  and  appoint  that  the  Court  of  Recorder  at  Bombay 
should  be  a  Court  of  ecclesiastical  jurisdiction  within  Bom- 
bay and  the  limits  thereof,  and  upon  British  subjects  there 
residing,  with  the  same  powers,  authorities,  and  privileges, 
and  subject  to  the  same  restrictions  as  are  thereinbefore  given, 
granted,  or  mentioned  unto  or  as  to  the  Court  of  Recorder  of 
Madras.  And  by  the  said  charter  it  was,  amongst  other 
things,  ordained  and  appointed  that  the  Court  of  Recorder 
at  Madras  should  be  a  Court  of  ecclesiastical  jurisdiction, 
and  should  have  full  power  and  authority  to  administer  and 
execute  within  Madras  and  the  limits  thereof,  and  towards 
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SLud  upon  Britidh  subjects  there  residing,  the  ecclesiastical 
law,  as  the  same  was  then  used  and  exercised  in  the  diocese 
of  London,  so  far  as  the  circumstances  and  occasions  of  Ma- 
dras and  the  people  would  admit  or  require.  And  for  that 
purpose  was  given  to  the  said  Court  full  power  and  authority 
to  grant  probates,  under  the  seal  of  the  said  Court  of  the  said 
Recorder  of  Madras,  of  the  last  will  and  testament  of  all  or 
any  of  the  said  British  subjects  dying  and  leaving  personal 
effects  within  the  said  territories  or  districts  respectively,  and 

to  demand,  require,  take,  hear,  examine,  and  aUow, 
*  55    and,  if  occasion  require,  to  disallow  *  and  reject  the 

account  of  them,  in  such  manner  and  form  as  was  then 
used,  or  might  be  used,  in  the  said  diocese  of  London,  and  to 
do  all  things  needful  and  necessary  in  that  behalf. 

In  conformity  with  the  provisions  of  that  charter,  and  orders 
and  regulations  of  the  said  Court  of  Recorder  of  Bombay, 
the  respondent.  Sir  Charles  Forbes,  the  said  Patrick  Ander- 
son, and  the  said  Lachlan  Macquarie,  obtained  probate  of  the 
said  will  and  codicils  from  the  Court  of  the  Recorder  of  Bom- 
bay. And  under  the  directions  and  authority  of  the  said  will 
and  codicils,  they  possessed  the  said  testator's  house  and  land, 
and  sold  the  same,  and  collected  and  got  in  all  the  testator's 
goods,  chattels,  and  effects,  and  converted  the  principal  part 
thereof  into  money ;  and  they  paid  all  his  debts  and  legacies, 
and  paid  the  annuities  given  by  his  said  will  as  they  became 
due ;  and  the  residue  of  the  said  testator's  estate,  which  they 
so  converted  into  money,  was  invested  by  them  in  the  public 
funds,  in  manner  hereinafter  mentioned. 

In  the  year  1805  Patrick  Anderson  proceeded  to  England 
with  the  three  youngest  children,  and  he  took  with  him  part 
of  the  said  testator's  assets ;  and  on  the  12th  of  November, 
1811,  the  respondent.  Sir  Charles  Forbes,  on  behalf  of  him- 
self (Lachlan  Macquarie  having  never  intermeddled  with  the 
said  testator's  estate),  and  pursuant  to  the  rules  and  regula* 
tions  of  the  Recorder's  Court  of  Bombay,  rendered  unto  the 
recorder  of  the  said  Court  an  account  of  the  administration 
of  the  said  testator's  estate  and  effects  by  the  executors,  and 
the  same  accounts  were  examined  and  passed,  as  approved  of 
by  the  said  Court :  and  previous  to  his  (Sir  Charles  Forbes's) 
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departure  from  Bombay  for  England,  which  was  in  the 
month  *  of  November,  1811,  the  balance  appearing  by  *  56 
the  said  account  to  be  due  to  the  testator's  estate  was 
remitted  by  him  to  Messrs.  Parker  &  Co.,  in  London,  as  the 
agents  and  bankers  of  the  said  executors,  and  they  afterwards 
accounted  for  the  same  to  the  said  Sir  Charles  Forbes,  who 
with  his  co-executor,  Patrick  Anderson,  having  collected  and 
administered  the  said  testator's  goods  and  effects  as  aforesaid, 
invested  the  residue,  or  a  principal  part  of  such  residue,  in 
bank  three  per  cent  annuities,  in  the  joint  names  of  the  said 
Patrick  Anderson,  Lachlan  Macquarie,  and  the  respondent. 
Sir  Charles  Forbes.  They  never  applied  for  or  obtained 
probate  to  be  granted  of  the  said  testator's  will  by  the  Pre- 
rogative Court  of  Canterbury. 

Colin  Anderson,  the  son,  attained  his  age  of  twenty-one  in 
the  year  1809,  and  a  separate  account  was  kept  with  him  of 
sums  paid  and  expended  on  his  account,  but  no  distribution 
of  the  testator's  residuary  estate  was  made  in  the  lifetime  of 
the  said  son. 

In  the  month  of  March,  1819,  the  testator's  eldest  daugh- 
ter, Ann  Nesbitt  Anderson  (she  being  then  an  infant),  inter- 
married with  the  respondent,  George  Jackson,  and  they,  in 
the  month  of  May  in  the  same  year,  filed  their  bill  in  the 
Court  of  Chancery  in  England,  against  the  respondent.  Sir 
Charles  Forbes,  the  said  Colin  Anderson  and  Caroline  Ers- 
kine  Anderson,  also  against  Lachlan  Macquarie  (who  was 
then  out  of  the  jurisdiction  of  the  Court),  thereby  stating 
the  said  will  and  codicils  partly  to  the  effect  hereinbefore 
stated ;  and  further  stating  that,  since  the  death  of  the  said 
testator,  the  said  executors  proved  the  said  will  and  codicils, 
and  took  upon  themselves  the  burden  of  the  execution  thereof 
in  the  East  Indies ;  and  erroneously  stating  that  the  respon- 
dent. Sir  Charles  Forbes,  had  duly  proved  the  same  in 
the  *  Prerogative  Court  of  the  Archbishop  of  Canter-  *  57 
bury,  in  England,  (a)  The  bill  further  stated,  that  the 
said  Jane  Jarvis  Anderson  had  since  died  an  infant,  and 
unmarried ;  that  the  expense  of  maintenance  and  education 

(a)  This  statement  in  the  bill  was  admitted  on  the  argument  to  be  an 
error. 
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of  Ann  Nesbitt  Jackson  and  Caroline  Erskine  Anderson  had 
been  discharged  by  the  said  executors,  and  that  they  had 
purchased  a  commission  for  the  said  Colin  Anderson,  and  that 
the  residuary  estate  of  the  testator  had  been  laid  out  in  the 
purchase  of  stock,  and  that  there  was  then  standing  in  the 
names  of  the  said  executors  49,9002.  bank  three  per  cent 
annuities  in  the  books  of  the  bank,  purchased  by  such  residu- 
ary estate ;  that  the  said  Patrick  Anderson  departed  this  life, 
and  that  Colin  Anderson  had  some  time  since  attained  the 
age  of  twenty-one  years,  and  that  Caroline  Erskine  Ander- 
son and  Ann  Nesbitt  Jackson  were  still  infants ;  and  that,  in 
March  then  last,  a  marriage  was  duly  solemnized  between  the 
said  George  Jackson  and  Ann  Nesbitt,  and  in  consideration 
of  such  marriage,  and  for  the  purpose  of  making  a  settlement 
of  the  property  of  the  said  Ann  Nesbitt  Jackson,  it  being 
uncertain  what  was  the  extent  and  nature  of  the  interest 
which  she  was  entitied  to  under  the  said  will  and  codicils, 
certain  articles  of  agreement  were  entered  into  to  the  effect 
therein  stated.  The  bill  then  prayed  that  the  rights  and 
interests  of  the  respondent,  George  Jackson,  and  the  said 
Ann  Nesbitt  Jackson,  in  her  right,  and  of  all  parties,  to  and 
in  the  residuary  estate  of  the  said  testator,  might  be  ascer- 
tained and  declared  by  the  Court ;  and  that  the  share  and 
interest  of  Ann  Nesbitt  Jackson  might  be  transferred  into  the 

names  of  the  trustees  of  the  said  marriage  articles,  upon 
*  68    the  trusts  *  thereof ;  and,  if  necessary,  that  accounts 

might  be  taken  of  the  estate  and  effects  of  the  said  tes- 
tator, and  of  his  debts,  legacies,  and  annuities ;  and  that  such 
residue,  and  the  share  of  Ann  Nesbitt  Jackson  thereof,  might 
be  ascertained,  and  an  account  taken  of  the  interest  and 
dividends  of  the  share  of  the  said  Ann  Nesbitt  Jackson 
therein,  which  had  accrued  due,  and  that  the  same  might  be 
paid  to  the  respondent,  George  Jackson,  &c. 

The  defendants  to  the  said  bill  (except  Lachlan  Macquarie, 
who  was  out  of  the  jurisdiction),  put  in  their  answers  thereto ; 
and  the  respondent.  Sir.  Charles  Forbes,  by  his  answer, 
admitted  only  that  the  said  will  and  codicil  were  proved  in 
the  said  Recorder's  Court  of  Bombay,  and  that  he  and  his 
co-executor,  Patrick  Anderson,  had  got  in  and  received  the 
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personal  estate  and  effects  of  the  said  testator,  and  had 
remitted  the  same,  together  with  the  proceeds  of  his  house 
and  landi^  at  Coolabah,  which  they  had  sold,  to  England; 
and  that  they  had  paid  and  discharged  the  testamentary 
expenses  of  the  testator,  and  his  debts,  and  legacies  given  by 
his  will,  and  had  kept  down  the  annuities  bequeathed  thereby ; 
and  they  admitted  that  the  residuary  estate  of  the  said  testa- 
tor had  been  laid  out  in  the  purchase  of  stock  in  the  public 
funds ;  and  that  there  was  then  standing,  in  the  names  of  the 
said  Patrick  Anderson  (then  deceased),  Lachlan  Macquarie, 
and  Sir  Charles  Forbes,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  49,000Z.  bank  three  per 
cent  annuities,  which  had  been  purchased  with  such  residu- 
ary estate ;  and  that  there  was  in  the  hands  of  the  said  Sir 
Charles  Forbes  a  balance  of  cash,  and  he  said  he  was  unable 
to  determine  the  rights  and  interests  of  the  plaintiff, 
Ann  Nesbitt  Jackson,  and  *  the  other  persons  interested    *  59 
under  the  will  and  codicils  of  the  said  testator,  and  he 
therefore  claimed  the  directions  of  the  Court  in  that  respect, 
and  he  submitted  to  act  as  the  Court  should  direct. 

The  cause  came  on  to  be  heard  before  the  Master  of  the 
RoUs,  on  the  25th  of  April,  1820,  when  his  Honor  ordered 
that  it  should  be  referred  to  the  Master  to  take  an  account 
of  the  personal  estate  of  the  said  testator,  not  specifically 
bequeathed,  come  to  the  hands  of  the  said  Sir  Charles  Forbes, 
or  of  any  person  or  persons,  by  his  order,  or  for  his  use  ;  and 
also  an  account  of  the  said  testator's  debts,  funeral  expenses, 
legacies,  and  annuities  ;  and  that  the  said  testator's  personal 
estate,  not  specifically  bequeathed,  should  be  applied  in  pay- 
ment of  his  debts  and  funeral  expenses,  in  a  due  course  of 
administration,  and  then  in  payment  of  his  legacies  and 
annuities;  and  that  the  Master  should  ascertain  the  clear 
residue  of  the  said  testator's  personal  estate ;  and  the  usual 
directions  were  given  for  taking  the  said  accounts. 

After  the  aforesaid  proceedings  had  been  had  in  the  cause, 
Caroline  Erskine  Anderson  having,  with  the  approbation  of 
the  Court,  intermarried  with  the  respondent,  Thomas  Falk- 
ner  Middleton,  they  and  the  trustees  of  their  marriage  settle- 
ment, and  the  respondents,  George  Jackson  Jackson  and 
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John  Anderson  Jackson,  the  two  children  of  the  said  Greorge 
Jackson  and  Ann  Nesbitt  his  wife,  and  also  the  said  L.  Mac- 
quarie,  who  had  come  within  the  jurisdiction,  were*aU  made 
defendants  to  the  suit  by  supplemental  bills,  for  the  purpose 
of  bringing  the  said  several  parties  before  the  Court. 

On  the  25th  of  October,  1824,  the  Master,  to  whom  the 
said  original  and   several  supplemental  causes  stood 

*  60    referred,  made  his  general  report  therein,  *  whereby  he 

found,  among  other  things,  that  no  creditor  had  come  in 
to  prove  any  debt,  in  pursuance  of  the  advertisements  in  the 
London  Gazette  and  other  public  papers  for  that  purpose ; 
and  he  found  that  the  legacies  of  the  said  testator  were  all 
paid,  and  were  included  in  the  schedules  to  his  report,  and 
also  certain  annuities,  all  of  which  lapsed  by  the  death  of  the 
annuitants,  except  an  annuity  of  720  rupees  to  Mrs.  Mary 
Burchell,  the  mother  of  the  testator's  children,  and  who  was 
resident  at  Bombay,  for  the  term  of  her  life ;  and  an  annuity 
of  502.  to  Mary  Thompson,  a  niece  of  the  testator,  resident 
in  the  county  of  Dublin,  determinable  on  her  death  or  mar- 
riage. And  he  found  that  the  respondent.  Sir  Charles  Forbes, 
and  Patrick  Anderson,  by  virtue  of  the  said  probate  granted 
in  India,  collected  and  got  in  the  testator's  effects  in  India, 
and  administered  the  same  in  India  jointly,  until  the  14th  of 
February,  1805,  when  the  said  Patrick  Anderson  proceeded 
with  the  said  three  female  children  of  the  testator  for  Eng- 
land. And  that  the  said  Sir  Charles  Forbes  continued  in 
India,  and  administered  the  estate  and  effects  of  the  testator  in 
India,  and  collected  and  got  in  such  parts  thereof  as  were 
not  taken  by  the  said  Patrick  Anderson  with  him  to  England. 
And  that,  on  the  12th  of  November,  1811,  pursuant  to  the 
rules  and  regulations  of  the  Recorder's  Court  at  Bombajs  he 
rendered  an  account  of  the  administration  of  the  testator's 
estate  and  effects  in  India,  which  account  commenced  on  the 
Ist  of  August,  1804,  and  ended  on  the  31st  of  August,  1811 ; 
and  the  Master  adopted  and  allowed  an  official  or  notarial 
copy  thereof,  as  an  account  of  the  administration  of  the  tes- 
tator's estate  in  India ;  and  the  balance  of  which,  amounting 

to  the  sum  of  24072.  128.  7(2.,  is  accounted  for  as  a 

♦  61    *  receipt  in  England,  on  the  23d  of  January,  1813,  and 
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as  Buch  is  included  in*^  the  first  schedule  to  the  said  report 
under  that  date.  And  the  Master  further  found  that 
the  said  Sir  Charles  Forbes,  jointly  with  the  said  Patrick 
Anderson,  by  themselves  and  their  agents,  between  the  18th 
of  December,  1809,  and  the  31st  of  December,  1818,  received 
of  the  personal  estate  of  the  testator  several  sums  of  money, 
amounting  together  to  the  sum  of  41,074Z.  ISs.  lOd.,  as 
appearing  by  the  first  schedule  to  his  report,  and  against 
which  he  also  found  that  they  had  made  certain  payments 
and  disbursements,  as  appearing  by  the  second  schedule  to 
his  report ;  and  that  the  said  Sir  Charles  Forbes  had,  since 
the  death  of  his  said  co-executor,  by  himself  and  his  agents, 
received  of  the  testator's  personal  estate  several  sums,  appear- 
ing by  the  said  first  schedule  to  amount  to  the  sum  of  25,2167. 
lis.  7c2.,  and  had  also  paid  and  disbursed  various  sums,  as  by 
the  said  second  schedule  also  appeared;  and  the  said  Sir 
Charles  Forbes  was  allowed,  in  the  said  second  schedule,  a 
sum  of  40007. ,  set  apart  as  a  capital  sum,  bearing  compound 
interest,  in  the  hands  of  the  said  Sir  Charles  Forbes  and  his 
agents,  for  the  purposes  of  securing  the  said  annuities  to  the 
said  Mary  Thompson  and  Mary  Burchell ;  and  that  the  same, 
subject  to  such  annuities,  was  subject  to  the  general  trusts  of 
the  testator's  will ;  and  that,  with  the  said  compound  interest 
received,  the  same  then  amounted  to  the  sum  of  50187. 12«.  lOd., 
as  appeared  by  the  said  third  schedule  to  the  said  report ; 
and  after  referring  to  payments  made  in  respect  of  the  said 
annuities,  as  appearing  by  the  fourth  schedule  to  the  report, 
and  stating  that  the  said  Sir  Charles  Forbes  had  claimed  to 
be  allowed  several  sums  paid  for  maintenance,  educa- 
tion, and  *  advancement  of  the  testator's  children,  but  *  62 
which  the  Master  had  not  thought  fit  to  allow,  as  not 
falling  within  the  scope  of  the  inquiries  directed  by  the 
decree,  the  said  Master  certified  that  the  clear  residue  of  the 
said  testator's  personal  estate  then  consisted  of  the  sitm  of 
86,0007.  three  per  cent  consols,  standing  in  the  name  of 
the  said  Patrick  Anderson,  deceased,  Lachlan  Macquarie, 
deceased,  and  the  respondent,  Sir  Charles  Forbes ;  and  of  the 
sum  of  30,6837.  0«.  6c7.,  then  due  from  the  said  Sir  Charles 
Forbes,  subject  nevertheless  to  the  said  two  annuities. 
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The  following  legacies,  50Z.  to  the  said  Patrick  Anderson, 
501.  to  the  said  Sir  Charles  Forbes,  50Z.  to  the  said  General 
Macquarie,  501,  to  Alexander  Anderson,  and  the  value  of  a 
lieutenancy  to  Colin  Anderson ;  viz.,  564Z.  2».,  are  allowed  as 
disbursements  to  the  said  Sir  Charles  Forbes ;  and  the  legacy 
duties  on  such  legacies,  and  also  on  the  value  of  annuities  to 
the  said  Margaret  Thompson,  Archibald  Andereon,  Isabel 
Thompson,  and  Isabella  M'Dougall,  are  also  allowed  as  pay- 
ments, by  the  said  Master,  on  the  second  schedule  to  his  said 
report,  but  nothing  in  respect  of  probate  duty,  and  no  other  pay- 
ments in  respect  of  the  legacy  duty  are  claimed  or  allowed. 

Colin  Anderson  (the  son),  having  died  intestate  and  ille- 
gitimate, his  Majesty's  Attorney-General  was  brought  before 
the  Court  by  supplemental  bill,  in  respect  of  the  interest  of 
the  said  Colin  Anderson  in  the  said  trust  funds.  Jane  Jarvis 
Anderson  (one  of  the  daughters),  having  also  died  intestate 
and  without  issue,  letters  of  administration  to  her  and  the 
said  Colin  Anderson,  limited  to  the  purposes  of  the  suit,  were 
granted  to  John  Hopton  Forbes.  Ann  Nesbitt  Anderson, 
wife  of  the  respondent,  George  Jackson,  afterwards 
*  68  died,  leaving  several  children ;  and  a  bill  *  of  revivor 
and  supplement  was  filed,  to  revive  the  suit,  and  to 
make  her  children  and  the  said  J.  H.  Forbes  defendants. 

On  the  7th  July,  1829,  the  respondent  George  Jackson, 
and  Ann  Nesbitt  his  wife,  the  respondent  Thomas  Falkner 
Middleton,  and  Caroline  Erskine  his  wife,  and  the  said 
respondents,  George  Jackson  Jackson,  John  Anderson  Jack- 
son, and  Jane  Jackson,  presented  their  petition  to  the  Master 
of  the  Rolls,  in  aU  the  said  causes,  praying  payment  of  cer- 
tain advances  for  maintenance  of  the  said  Ann  Nesbitt  Jack- 
son and  Caroline  Erskine  Middleton,  out  of  their  shares  of 
the  said  trust  funds,  and  for  inquiries  as  to  their  subsequent 
maintenance,  and  also  the  maintenance  of  the  children  of 
the  said  Ann  Nesbitt  Jackson. 

The  said  causes  came  on  to  be  heard  before  the  Master  of 
the  Rolls  for  further  directions  on  the  17th  of  July,  1829;  and 
the  said  petition  and  the  said  supplemental  suit  coming  on  to 
be  heard  at  the  same  time,  his  Honor  ordered  that  it  should 
be  referred  to  the  Master  to  inquire  and  state  to  the  Court 
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what  sum  ought  to  be  set  apart  to  answer  the  two  several 
annuities  of  50Z.  and  750  rupees,  in  his  said  report  mentioned. 
And  his  Honor  declared  that,  according  to  the  true  construc- 
tion of  the  testator^s  will,  the  said  Jane  Jarvis  Anderson, 
Ann  Nesbitt  Anderson,  and  Caroline  Erskine  Anderson, 
were  in  no  event  to  take  more  than  an  interest  for  their 
respective  lives ;  but  that  Colin  Anderson,  one  of  the  residu- 
ary legatees,  being  a  boy,  was  to  take  an  absolute  vested 
interest  on  attaining  his  age  of  twenty-one  years  ;  and  that, 
while  all  the  residuary  legatees  continued  under  age  and 
unmarried,  the  residue  of  the  testator's  estate  formed  an 
aggregate  fund,  out  of  the  interest  whereof  they  were 
to  be  maintained  and  educated  ;  and  that  *  the  surplus  *  64 
interest  was  to  be  invested,  and  added  to  the  principal, 
for  the  benefit  of  the  persons  who  should  be  eventually  enti- 
tled thereto.  And  his  Honor  declared,  that  the  said  Colin 
Anderson,  upon  attaining  his  age  of  twenty-one  years,  became 
absolutely  entitled  to  one-fourth  part  of  the  aggregate  fund, 
and  all  subsequent  interest  and  accumulations  thereof,  sub- 
ject to  a  deduction  of  the  sum  paid  for  his  cometcy,  with 
interest  thereon  from  the  time  of  the  testator's  death ;  and 
that  the  remainder  of  the  aggregate  fund  continued  imtil 
the  death  of  the  said  Jane  Jarvis  Anderson  to  be  one  aggre- 
gate fund,  out  of  the  interest  whereof  the  said  Jane  Jarvis 
Anderson  and  the  two  other  residuary  legatees  were  to  be 
maintained  and  educated,  and  that  the  surplus  interest  there- 
of was  to  be  invested,  and  added  to  the  principal,  for  the 
benefit  of  the  persons  eventually  entitled  thereto ;  and  upon 
the  death  of  the  said  Jane  Jarvis  Anderson,  imder  twenty- 
one  and  unmarried,  Colin  Anderson  became  further  abso- 
lutely entitled  to  one-third  part  of  the  third  share,  in  which 
she  had  a  contingent  life  interest,  in  the  said  remaining 
aggregate  fund  ;  and  his  Honor  declared  that,  upon  the  mar- 
riage of  the  said  Ann  Nesbitt  Jackson,  she  became  entitled 
for  her  life,  for  her  separate  use,  to  the  interest  of  one. moiety 
of  the  said  then  remaining  aggregate  fund ;  and  on  the  mar- 
riage of  Caroline  Erskine  Middleton  she  became  entitled  for 
her  Ufe,  for  her  separate  use,  to  the  interest  of  the  then 
Temaining  aggregate  fund ;  and  that,  on  the  death  of  Ann 

[51] 


*  64  CASES   IN  THE  HOUSE  OF  LORDS. 

Nesbitt  Jackson,  the  share  of  the  residuary  estate,  to  the 

interest  whereof  she  became  entitled  for  her  life,  became^ 

under  the  trusts  of  the  s&id  will,  divisible,  in  equal  shares, 

among  her  surviving  chUdren  and  the  legal  representa- 

*  65    tive  of  her  deceased  *  children ;  and  his  Honor  declared 

that  the  share  and  interest  which  vested  as  aforesaid  in 
Colin  Anderson,  deceased,  with  the  accumulations  thereof, 
belonged  to  His  Majesty,  subject  to  the  payment  thereout  of 
the  costs  and  expenses  incurred  by  the  said  John  Hopton 
Forbes,  in  taking  out  letters  of  administration  to  the  said 
Colin  Anderson  the  younger,  and  Jane  Jarvis  Anderson,  ad 
litem  ;  and  his  Honor  referred  it  back  to  the  Master  to  make 
the  necessary  inquiries  consequential  on  such  declarations. 

In  pursuance  of  the  last-mentioned  order,  the  Master  to 
whom  the  said  causes  stood  referred  made  a  separate  report, 
bearing  date  the  1st  day  of  December,  1829,  and  thereby 
(amongst  other  things),  found  that  the  effect  of  the  said 
decree  was  to  convert  the  one-fourth  share  of  the  said  testator's 
residuary  estate,  wliich  vested  in  the  said  late  Colin  Ander- 
son, on  his  attaining  twenty-one  in  October,  1809,  to  a  third 
share  thereof,  on  the  death  of  the  said  Jane  Jarvis  Anderson, 
on  the  19th  day  of  April,  1812 ;  and  he  certified,  that  it 
appeared  by  the  account  annexed  to  the  examination  of  the 
said  Sir  Charles  Forbes,  therein  referred  to,  and  which 
accounts  were  adopted  by  his  general  report,  dated  the  23d 
October,  1824,  and  absolutely  confirmed,  that  the  aggregate 
of  the  funds,  with  the  surplus  and  accumulated  interest, 
which  constituted  the  clear  residue  of  the  testator's  estate, 
on  the  31st  day  of  December,  1822,  the  year  in  which  the 
said  Colin  Anderson  died,  consisted  of  36,000Z.  bank  three 
per  cent  annuities,  and  of  the  sum  of  23,974Z.  14«.  \d,  cash, 
in  the  hands  of  the  said  Sir  Charles  Forbes,  subject,  however, 
to  the  payment  of  the  two  annuities  in  the  said  report  men- 
tioned ;  and  that  the  said  late  Colin  Anderson  was,  at  his 
death,  entitled  to  one-third  of  the  said  36,000Z.  bank 

*  66    annuities,  *  and  one-third  of  the  said  sum  of  23,974Z, 

14«.  Id.,  together  with  the  amount  of  dividends  on  both 
sums,  but  subject,  nevertheless,  to  the  dieductions  therein 
mentioned ;  and  he  further  found  that  the  sum  then  due  to 
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his  Majesty,  as  representing  the  said  Colin  Anderson  the  son, 
for  his  share  of  the  said  testator^s  estate,  was  the  sum  of 
12,0002.  three  per  cent  consolidated  annuities,  being  one-third 
of  the  said  sum  of  36,000Z.  like  annuities,  subject  as  therein 
mentioned. 

By  an  order  of  the  Court  of  Chancery,  bearing  date  the 
21st  day  of  May,  1830,  it  was  ordered  (among  other  things), 
that  12,000Z.  bank  three  per  cent  annuities  be  carried  over  in 
trust  in  the  cause  of  Jcuskson  v.  Forbes^  to  an  account  to  be 
entitled  "  His  Majesty's  Account ;  "  and  that  the  costs  of  his 
Majesty's  Attorney-General,  of  the  said  suits,  were  to  be  paid 
out  of  the  said  12,000Z.,  when  so  carried  over,  but  that  was 
to  be  without  prejudice  to  any  question  as  to  whether  the 
residuary  estate  of  the  testator,  Colin  Anderson,  was  liable  to 
legacy  duty. 

Subsequently  to  the  said  decree,  Caroline  Erskine  Middle- 
ton  died,  having  had  two  children,  both  of  whom  died  in  her 
lifetime,  but  administration  to  them  was  taken  out  by  their 
father,  the  respondent,  Thomas  Falkner  Middleton,  and  he 
filed  a  bill,  claiming  to  be  entitled  to  the  share  of  liis  said 
wife,  in  the  said  testator's  residuary  estate. 

The  Attorney-General,  in  October,  1830,  presented  a  peti* 
tion  in  these  causes,  praying  that  it  might  be  declared,  that 
his  Majesty  is  entitled  to  be  paid  the  amount  of  the  probate 
duty  and  of  the  legacy  duty  upon  the  whole  of  the  testator's 
estate  and  effects  which  were  brought  or  remitted  to  Eng- 
land, or  administered  or  remaining  to  be  administered  in 
*  England ;  and  that  probate  of  the  will  and  codicil  *  67 
of  the  testator  ought  to  have  been  taken  out  from  the 
Prerogative  Court  of  Canterbury  upon  the  same  estate  and 
effects,  and  praying  the  necessary  directions  for  the  raising 
and  paying  the  amount  due  to  his  Majesty,  in  respect  of  the 
said  probate  duty  and  legacy  duty.  The  respondents,  at  the 
same  time,  presented  a  cross  petition,  praying  that  the  Attor- 
ney-General's petition  might  be  dismissed,  and  that  it  might 
be  declared  that  the  executors  were  not  required  by  law  to 
have  obtained  probate  in  this  country,  and  that  the  testator's 
estate  was  not  liable  to  such  probate  duty ;  and  that  the 
residuary  estate  of  the' testator,  collected  and  alleged  to  hav^ 
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been  appropriated  in  the  East  Indies,  was  not  liable  to  the 
legacy  duty. 

The  two  petitions  came  before  the  Lord  Chancellor  in  1831, 
when  his  Lordship  ordered  a  case  for  the  opinion  of  the  Court 
of  Exchequer,  and  that  the  questions  should  be:  First, 
Whether  the  said  Sir  Charles  Forbes  and  his  co-executors 
were  not  bound  to  h?ive  taken  out  probate  horn,  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  to  the  testator's  will 
and  codicils,  before  they  could  legally  do  all,  or  any,  and 
which  of  the  acts  hereinbefore  stated.  Second,  Whether  the 
said  Sir  Charles  Forbes  and  his  co-executors  were  not,  and 
whether  the  said  Sir  Charles  Forbes,  as  the  survivor,  was  not, 
bound  to  take  probate  from  the  Prerogative  Court  of  Canter- 
bury, and  to  pay  a  probate  duty  upon  the  whole,  or  any,  and 
what  part  of  the  testator's  property  collected  in  India,  and 
brought  or  transmitted  to  England.  Third,  Whether  the 
duties  chargeable  up6n  legacies,  annuities,  and  shares  of 
residue,  under  the  Acts  of  Parliament  in  force  touching  such 

duties  upon  testators'  estates  administered  in  England, 
*  68    were  and  are  *  chargeable  in  respect  of  aU,  or  any,  and 

which,  of  the  legacies,  annuities,  and  shares  of  the 
residue  respectively  bequeathed  by  the  testator's  will  and 
codicils. 

The  Attorney-General  and  the  respondents'  counsel,  in  pur- 
suance of  the  said  order,  agreed  upon  a  case,  in  which  were 
submitted  the  said  several  questions ;  and  in  which  were  stated 
all  facts  necessary  to  bring  the  matter  in  question  before  the 
Court  of  Exchequer,  and  the  facts  therein  stated  were  the 
same  and  to  the  same  tenor  as  the  same  are  hereinbefore 
stated.  The  case  was  argued  in  Easter  term,  1832,  and  upon 
the  argument  the  counsel  for  his  Majesty  waived  the  subject- 
matter  involved  in  the  two  first  questions ;  and  in  respect  of  the 
third  question,  the  Barons  of  the  said  Court  certified  to  the 
Lord  Chancellor  that  they  were  of  opinion,  that  the  duties 
chargeable  upon  legacies,  annuities,  and  shares  of  residue,  under 
the  Acts  of  Parliament  in  force  touching  such  duties,  were  not 
chargeable  in  respect  of  any  of  the  legacies,  annuities,  and 
shares  of  residue,  bequeathed  by  the  testator's  will,  (a) 
(a)  See  Jackson  t;.  Forbes,  2  Cro.  &  J.  882,  and  2  Tyrw.  354. 
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Upon  a  petition  afterwards  presented  to  the  Lord  Chan- 
cellor by  the  respondents,  praying  (among  other  things)  for  a 
confirmation  of  the  said  certificate,  his  Lordship,  by  an  order 
bearing  date  the  18th  day  of  July,  1832,  ordered  that  the 
petition  of  his  Majesty's  Attorney-General  be  dismissed,  and 
declared  that  the  legacies,  annuities,  and  residuary  personal 
estate  of  the  testator  were  not  liable  to  duty  chargeable  upon 
legacies,  annuities,  and  shares  of  residue,  under  the  Acts  of 
Parliament  then  in  force  touching  testators'  estates  got  in  and 
distributed  under  probates  of  wills  granted  by  the  ecclesiasti- 
cal Courts  of  this  country. 

From  that    order    his    Majesty's  Attorney-General 
*  appealed  to  this  House,  abandoning  here,  as  he  did  in    *69 
the  Courts  below,  the  claim  in  respect  of  the  probate 
duty. 

The  Solicitor- General  (Sir  C.  C.  Pepts),  and  Mr.  Wratfy 
for  the  Crown.  —  The  proposition  for  which  the  Crown  con- 
tends is,  that  wherever  a  British  subject  dies,  the  legacy  duty 
attaches  on  legacies  and  shares  of  his  personal  estate  admin- 
istered in  this  country ;  we  confine  the  rule  to  British  sub- 
jects, because  it  has  been  lately  decided  that  it  does  not  apply 
to  the  subjects  of  other  States.  In  re  Bruce,  (a)  The  ques- 
tion here  is,  whether  the  residue  of  this  testator's  estate  was 
brought  to  this  country  to  be  administered,  or,  being  admin- 
istered in  India,  was  remitted  here  for  payment  only  ?  If  it 
was  brought  here  to  be  administered,  there  cannot  be  a  doubt 
that  it  was  liable  to  the  legacy  duty.  Sir  Charles  Forbes 
remained  in  India  after  the  departure  of  his  co-executor,  to 
realize  the  fund,  and  he  then  sent  it  home  for  the  purpose  of 
being  administered  here  in  the  ordinary  course.  His  answer 
to  the  bill  in  Chancery,  the  decree  pronounced  in  the  cause, 
and  the  Master's  report  in  pursuance  of  that  decree,  cannot 
be  in  any  way  distinguished  from  the  ordinary  proceedings  in 
an  administration  suit.  No  payment  or  appropriation  of  the 
legacies  had  been  made  before  the  institution  of  the  suit. 
Some  of  the  money  had  been  invested  in  the  funds,  in  the 
names  of  the  executors,  some  had  remained  in  the  hands  of 
(a)  2  Cro.  &  J.  436-451;  S.  C,  2  Tyrw.  475. 
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the  acting  executor,  and  he  was  called  ^upon  by  the  bill  to 
administer  in  due  course  the  assets  of  the  testator. 

By  the  true  construction  of  the  86  Geo.  3,  c.  52,  this 
*  70  fund  comes  within  its  operation.  By  the  second  *  sec- 
tion, every  legacy  specific  or  pecuniary,  above  20/.,  and 
the  clear  residue  and  every  part  thereof,  is  made  subject  to 
the  duty  imposed  by  that  Act.  The  language  of  the  fifth, 
sixth,  and  seventh  sections  is  equally  general,  and  applicable 
to  every  executor  taking  on  himself  the  burden  of  the  exe- 
cution of  a  will  or  administration  of  an  estate  in  this  country. 
The  fifth  provides  the  form  of  receipts,  which  it  shall  be  law- 
ful for  any  of  his  Majesty's  subjects  to  fill  up.  The  sixth 
requires  the  duty  to  be  paid  by  the  executor  or  administrator 
taking  the  burden  of  the  execution  of  the  will.  The  seventh 
defines  what  shall  be  considered  a  legacy  within  the  meaning 
of  the  Act,  which  is,  in  very  general  terms,  limited  neither  to 
the  place  of  the  party's  death,  nor  to  the  place  where  the 
estate  is  found,  but  appljdng  to  any  person  dying  after  the 
passing  of  that  Act. 

[The  Lord  Chancellor.  —  Suppose  a  Frenchman  came  from 
Normandy  to  Hampshire,  with  a  sum  of  money  bequeathed 
by  a  testator  in  France  to  a  legatee  in  Hampshire,  and  said, 
"  Here  is  your  legacy  of  lOOOZ.,  give  me  a  receipt ; "  would 
his  Majesty's  Attorney-General  have  a  right  to  interfere  ?] 

A  foreigner  is  not  within  the  Act.  The  fifth  section  has 
the  words,  **any  of  his  Majesty's  subjects."  There  is  no 
clause  in  the  Act  appljdng  to  foreigners,  and  the  construction 
put  upon  it  is,  that  they  are  not  included.  The  principal  sec- 
tions bearing  on  this  case,  are  the  27th,  28th,  32d,  and  33d, 
besides  those  which  have  been  already  referred  to. 

[The  Lord  Chancellor.  —  According  to  your  argument,  if 
a  foreigner  resides  in  this  country  his  estate  is  liable  to  the 
duty.] 

Yes.     That  is  decided.    In  re  Ewing^  (a)  but  that  question 

(a)  1  Cro.  &  J.  151;  S.  C,  1  Tyrw.  91. 
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does  not  occur  here.     The  respondents  cannot  find  any 
one  *  expression  in  this  Act  exempting  them  from  pay-    *  71 
ment  of  this  duty.     It  does  not  signify  in  what  part  of 
the  world  the  property  lies ;  if  it  be  administered  here,  the 
duty  attaches. 

[The  Lord  Chancellor.  —  By  your  argument,  it  depends  on 
the  executor  whether  the  duty  attaches  or  not ;  if  he  choose 
to  remain  abroad,  and  send  the  money  to  the  legatee  here,  the 
legacy  is  free  from  duty ;  but  if  he  come  here  to  pay  it,  then 
you  say  it  is .  not  free,  because  iS  the  executor  come  and 
remain  here,  he  is  within  the  jurisdietion  of  this  House  or  of 
Chancery.] 

There  are  some  lately  decided  cases  in  which  this  question 
arose.  The  Attorney -General  v.  Cockerell  (^d)  is  a  case  in  all 
its  circumstances  like  the  present,  except  that  the  surviving 
executor  took  out  probate  in  this  country  after  the  death  of 
the  co-executor,  who  took  out  probate  in  Bengal  and  brought 
the  fund  home  with  him.  The  testator  there  was  a  British 
subject  resident  in  the  East  Indies,  realizing  his  property 
there,  making  his  will  there,.and  dying  there  The  execu- 
tors  were  in  India  at  the  time  of  his  death,  and  the  will  was 
proved  there ;  yet  it  was  held  that  the  legacies  bequeathed 
by  that  will  to  persons  in  England,  and  paid  to  such  persons 
here,  were  liable  to  this  duty,  if  any  thing  remained  to  be 
done  in  the  way  of  administration  here.  That  case,  of  the 
authority  of  which  not  a  doubt  has  been  entertained  fi'om  the 
year  1814  to  this  time,  must  be  held  overruled  if  ^he  decision 
of  the  Courts  of  Exchequer  .and  Chancery  in  the  present  case 
be  correct.  Another  of  the  cases  which  come  nearest  to  the 
circumstances  of  the  present,  is  that  of  the  Attorney-  Q-eneral 
V.  Beatson.  (6)  The  testator  there  was  also  a  native  of 
Scotland,  had  been  domiciled  in  Madras,  where  he 
made  his  will,  and  *  died  at  sea  in  a  voyage  to  London,  *  72 
leaving  his  will  at  Madras,  where  administration  was 
granted  with  the  will  annexed.  His  assets  were  got  in  there, 
and  his  debts  paid  and  legacies  to  such  legatees  as  resided 

(a)  1  Price,  161.  (b)  7  Price,  560. 
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there,  and  the  balance  was  remitted  to  the  attorneys  here  of  a 
residuary  legatee  in  Scotland,  who  took  out  letters  of  admin- 
istration with  the  will  annexed  in  England.  The  legacy 
duty  was  held  to  attach  upon  the  property  remitted  from 
India,  although  it  was  only  in  transitu  to  Scotland.  The 
next  case  in  point,  is  that  of  Logan  v.  Fairlie.  (a)  The  tes- 
tator there  resided  in  India,  had  all  his  property  there,  and 
died  there,  leaving  a  will,  by  which  he  bequeathed  his  resid- 
uary estate  to  legatees  in  Scotland.  The  executor  also 
resided  in  India,  proved  the  will  there,  and  remitted  the 
residue  to  his  agent  in  England,  with  directions  to  pay  it  to 
the  legatees.  In  a  suit  instituted  in  Chancery  in  England  in 
respect  of  the  residue,  it  was  held  that  it  was  liable  to  the 
legacy  duty.  That  case  also,  and  all  the  cases  decided  on 
this  subject  since  1814,  must  be  founded  in  error  if  the 
decision  of  the  Courts  below  in  the  present  case  be  affirmed. 
The  true  criterion  is  this:  if  the  property  is  in  a  state  in 
which  you  cannot  hand  it  over  to  the  legatee,  then  it  is  not 
yet  administered ;  if  the  legacy  remains  to  be  severed  from 
the  general  estate,  as  in  the  case  of  Logan  v.  Fairlie^  or  if 
any  question  as  to  the  rights  of  the  legatees  in  the  estate  or 
residue  thereof  remains  to  be  decided  and  declared,  as  in  the 
present  case ;  in  all  these  cases  the  legacies  become  liable  to 
the  pajTuent  of  the  duty  to  the  Crown.  Another  case  appli- 
cable to  the  question  before  your  Lordships,  is  that  In  re 

Ewing^  (6)  which  was  the  last  argued  by  one  of  your 
*  73    *  Lordships  when  at  the  bar.    A  testator  domiciled  in 

England  died  here^  possessed  of  property  in  American, 
Austrian,  French,  and  Russian  stock ;  his  debts  were  paid  by 
his  executor  out  of  his  personal  property  in  this  country,  and 
the  stock  was  transferred  into  the  name  of  the  executor,  who 
remitted  the  dividends  to  the  legatees.  It  was  held  that 
although  the  funds  were  transferable  to  parties  abroad, 
and  the  dividends  on  them  payable  in  the  foreign  countries,  yet 
the  legacies  were  liable  to  the  duty.  There  is  another  case, 
the  last  decide4  on  this  subject,  which  is  conceived  by  the 
respondents  to  be  an  authority  for  them.    It  is  the  case  In  re 

(o)  2  Sim.  &  Stu.  284.  (5)  1  Cro.  &  J.  151. 
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Bruce,  (a)  The  testator  was  an  American  and  died  in 
America,  having  bequeathed  his  property  in  this  country  to 
English  legatees,  and  appointed  an  English  executor  resident 
in  England.  It  was  held  that  the  property  in  this  country 
was  not  liable  to  the  legacy  duty,  on  the  ground  that  he  was 
not  a  British  subject,  and  his  property  was  not  liable  any 
more  than  himself  to  be  bound  by  the  statutes  of  this  realm ; 
and  these  circumstances  distinguish  that  case  from  the  cases 
already  cited. 

When  the  case  now  before  your  Lordships  came  before  the 
Court  of  Exchequer,  there  was  an  uniform  rule,  that  property 
like  this  was  not  exempt  from  the  legacy  duty.  During  the 
argument  there.  Lord  Lyndhurst  and  Mr.  Baron  Bayley  put 
to  the  counsel  several  supposed  cases,  (i)  which  certainly 
could  not  be  controverted,  if  such  cases  arose.  They  seemed 
to  think  that  the  institution  of  the  suit  in  Chancery  made 
no  difference  in  the  case.  If  this  estate  had  *  been,  *  74 
as  they  supposed,  administered  in  India,  the  proceed- 
ings in  Chancery  here  were  erroneous  from  the  commence- 
ment. 

[The  Lord  Chancellor.  —  How  would  this  claim  stand 
before  the  institution  of  the  Recorder's  Ecclesiastical  Court 
in  India  ?] 

The  question  is  not  in  the  least  affected  by  the  establish- 
ment of  that  Court ;  that  is  a  Court  for  probate  only.  The 
property,  after  being  collected  by  the  executors  there,  was 
remitted  to  this  country  for  the  purpose  of  being  adminis- 
tered here,  and  a  suit  was  accordingly  instituted  for  that  pur- 
pose. If  an  executor  in  India  assents  to  the  legacy  there, 
and  then  remits  it  to  his  agent  here,  or  to  the  legatee  himself, 
the  duty  does  not  attach  on  that  legacy,  because  it  is  appro- 
priated ;  but  if  sent  here  for  the  purpose  of  ascertaining  the 
right  of  the  legatee,  it  is  subject  to  the  duty.  It  is  clear  that 
there  was  an  administration  of  this  estate  in  this  country 
from  1811  to  1818.     The  property  was  brought  to  this  coun- 

(a)  2  Cro.  &  J.  436-451;  S.  C,  2  Tyrw.  475. 

(6)  See  Jackson  v,  Forbes,  2  Cro.  &  J.  401;  S.  C,  2  Tyrw.  364-872. 
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try,  the  children  were  brought  and  domiciled  in  this  country, 
and  the  legacies  were  payable  in  this  country. 

The  Lord  Chancellor.  —  It  is  very  much  to  be  regretted 
that  the  Judges  give  no  reasons  in  their  certificate  for  the 
conclusion  to  which  they  come  on  a  case  sent  for  their  opin- 
ion. The  reason  assigned  for  not  giving  such  reasons  i6,  that 
the  learned  Judges  may  have  afterwards  to  give  their  reasons 
in  this  House ;  but  so  may  they  in  every  decision  given  in 
the  Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer. 

Sir  CharleB  WetherelU  and  Mr.  Q-arratt^  for  the  respon- 
dents. —  This  case  had  been  elaborately  argued  in  the 
*  76  Court  of  Exchequer,  and  the  certificate  of  the  *  opinion 
of  the  Judges  of  that  Court  was  signed  by  Lord  Lynd- 
HURST,  C.  B.,  Barons  Bayley,  Vaughan,  and  Bolland  (all  the 
Barons  who  heard  the  argument),  and  it  was  adopted  by  the 
Lord  Chancellor.  It  would  be  professionally  more  satisfac- 
tory if  the  certificate  contained  the  reasons  of  the  judgment 
of  the  Court,  but  its  authority  is  not  less  cogent  notwith- 
standing the  absence  of  them.  If  this  decision  should  appear 
to  be  irreconcileable  with  former  cases  in  similar  circum- 
stances, be  it  remembered  that  it  is  the  judgment  of  the 
Court  of  Exchequer  overruling  its  own  decisions,  or  rather 
reviewing  them  and  settling  the  law  on  the  subject.  But 
your  Lordships  will  find,  on  examining  the  former  decisions, 
that  you  do  not  overrule  them  by  adopting  this  certificate  and 
affirming  the  decree  of  the  Court  of  Chancery.  First,  how- 
ever, it  is  proper  to  draw  your  Lordships'  attention  to  the 
statute  on  which  this  question  arises. 

The  collection  of  the  legacy  duties  was  loose  and  irregular 
prior  to  the  passing  of  the  36th  Geo.  3,  c.  52.  Would  the 
framers  of  that  Act,  which  was  intended  to  provide  for  every 
case  of  legacy  duty,  have  omitted  a  clause  expressly  applying 
to  a  testator's  estate  in  India,  if  such  an  estate  were  intended 
to  be  subject  to  this  duty  ?  The  express  provisions  of  that 
Act  show  that  the  legislature  had  no  such  intention.  By  the 
fourth  section,  the  Commissioners  of  Stamps  are  to  appoint  per- 
sons in  "  the  several  counties  of  Great  Britain  "  to  collect  this 
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duty.  Can  those  commissioners  appoint,  under  that  section, 
persons  in  Bombay  and  Madras  to  collect  the  duties  in  those 
places  ?  By  the  fifth  section,  the  commissioners  are  required 
to  have  a  supply  of  printed  receipts,  according  to  the  form 
in  the  schedule  annexed  to  the  Act.  These  receipts 
are  printed  in  the  neighbourhood  of  Lincoln's  Inn,  *  and  *  76 
a  quantity  of  them  is  kept  at  the  Legacy-duty  office 
in  Somerset  House,  and  in  the  offices  of  the  collectors.  Is  a 
Bombay  executor  to  come  or  send  here  for  these  receipts  ? 
By  the  sixth  section,  the  executors  are  required  to  pay  the 
duties  for  which  those  printed  receipts  must  be  taken, 
stamped  according  to  the  Act.  Can  this  stamp  be  affixed  to 
receipts  in  India  ?  The  answers  to  these  questions  are  obvi- 
ous. What  has  been  said  of  these  sections  is  applicable  to 
the  23d,  27th,  and  28th  sections,  which  more  strongly  define 
the  locality  of  the  property  to  which  the  Act  is  applicable. 
There  are  Acts  (a)  requiring  copies  of  wills  in  Wales  to  be 
sent  up  by  the  registrars  of  the  local  ecclesiastical  Courts, 
for  the  purpose  of  better  collecting  the  duties ;  but  there  is 
not  a  word  in  any  Act,  nor  in  the  charter  constituting  the 
Probate  Courts  of  Bombay  and  Madras,  requiring  copies  of 
wills  or  probates  to  be  transmitted  thence  to  this  country. 
By  that  charter,  "  His  Majesty  granted  and  appointed  that 
the  Court  of  Recorder  at  Bombay  should  be  a  Court  of  eccle- 
siastical jurisdiction  within  Bombay  and  the  limits  thereof, 
and  upon  British  subjects  there  residing,  with  the  same 
powers,  authorities,  and  privileges;  and  subject  to  the  same 
restrictions,  as  are  thereinbefore  given  unto  the  Court  of 
Recorder  at  Madras;  and  that  the  Court  of  Recorder  of 
Madras  should  be  a  Court  of  ecclesiastical  jurisdiction,  and 
should  have  full  power  to  administer  within  Madras  and  the 
limits  thereof,  and  towards  British  subjects  there  residing, 
the  ecclesiastical  law,  as  the  same  was  then  exercised  in  the 
diocese  of  London,  so  far  as  the  circumstances  and 
occasions  of  Madras  and  the  *  people  would  admit  or  *  77 
require ;  and  for  that  purpose  was  given  to  the  said 
Court  fuU  power  and  authority  to  grant  probates,  under  the 

(a)  See  42  Geo.  8,  c.  90;  44  Geo.  8,  c.  98;  48  Geo.  8,  c.  140,  and  55 
Geo.  8,  c.  184. 
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seal  of  the  said  Court  of  the  Recorder  of  Madras,  of  the  last 
will  and  testament  of  all  or  any  of  the  said  British  subjects 
dying  and  leaving  personal  effects  within  the  said  territories 
respectively,  and  to  demand,  require,  take,  hear,  examine, 
fend  allow,  and,  if  occasion  required,  to  disallow  and  re- 
ject the  account  of  them,  in  such  manner  and  form  as  were 
then  used  or  might  be  used  in  the  said  diocese  of  London, 
and  to  do  all  things  needful  and  necessary  in  that  behalf." 

The  Lord  .  Chancellor.  —  Suppose  a  testator  dying  in 
India  and  his  executor  residing  there,  the  legatee  obtains 
probate  for  the  purposes  of  a  suit  in  this  country,  and  takes 
it  with  him  to  India :  can  that  probate  operate  on  the  estate 
in  India?  We  know  probates  obtained  here  are  sent  to 
France  and  other  States,  and  effect  is  given  to  them. 

Mr,  Wray.  — A  probate  taken  out  here  would  not  operate 
on  an  estate  in  India,  where  there  is  an  Indian  adminis- 
tration. 

The  counsel  for  the  respondents.  —  With  respect  to  the 
cases  cited,  this  case  is  distinguishable  from  all  of  them. 
And  the  first  distinction  is  between  an  estate  administered 
wholly  or  partially  here,  and  one  administered  wholly  in 
India.  By  the  proceedings  on  behalf  of  the  Crown,  it  is  in 
effect  admitted  that  this  estate  was  administered  in  India. 
Why  otherwise  is  the  claim  for  the  probate  duty  abandoned  ? 

The  reason  alleged  is  that  the  property,  being  within 
*  78    the  limits  of  the  Probate  Court  in  *  India,  cannot  be 

subject  to  probate  here ;  but  if  the  property  was  local 
for  one  purpose,  it  is  so  for  another,  and  is  no  more  liable  to 
legacy  duty  than  to  probate  duty.  In  the  case  of  the  Attor- 
ney- General  v.  Cockerell  the  will  was  proved  in  the  ecclesi- 
astical Court  in  England,  and  that  fact  alone,  independent 
of  other  circumstances,  distinguished  that  from  the  present 
case ;  .although,  with  great  respect  for  the  learned  Judges 
who  decided  that,  it  is  not  easy  to  understand  how  the  ob- 
taining of  probate  here,  the  property  being  in  India,  can 
confer  an  English  locality  on  that  property.  If  one  executor 
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here  is  obliged  to  file  a  bill  in  Chancery  for  the  purpose  of 
obtaining  the  property  from  the  representatives  of  the  other, 
who  proved  the  will  in  India,  we  cannot  understand  how 
Buch  an  act  can  change  the  locality  of  the  property  and  con- 
stitute an  adtninistration  in  England.  But  whether  the  judg- 
ment in  that  case  be  right  or  not  upon  the  ground  stated, 
there  is  nothing  of  the  sort  in  this  case.  The  same  distinc- 
tion is  found  between  the  present  case  and  that  of  the  Attor- 
ney- Q-eneral  v.  Beatson^  to  which  the  same  observations  are 
applicable.  The  Master  of  the  Rolls  followed  the  decisions 
in  those  two  cases  in  his  judgment  in  Logan  v.  Fairlie.  But  in 
that  judgment  his  Honor  says,  (a)  *'  Where  a  testator  dies 
in  India,  leaving  personal  estate  there  only,  and  his  execu- 
tors reside  and  prove  the  will  there,  no  duty  is  payable  on 
the  legacy  remitted  to  a  legatee  in  this  country."  These 
words  describe  accurately  the  position  of  the  estate  in  the 
present  case. 

ft 

[The  Lord  Chancellor.  —  Mr.  Solicitor-General,  you  agree 
that  if  the  legacy  be  paid  in  India,  it  is  not  chargeable 
with  the  duty.  Now,  if  the  executor  in  India  give  *  the  *  79 
legatee  in  India  his  draft  for  the  amount  of  the  legacy 
on  his  (the  executor's)  agent  in  London,  and  the  legatee 
coming  to  London,  goes  to  a  bank  here  to  get  the  draft  dis- 
counted, would  the  legacy  duty  attach  in  that  case  ? 

The  Solicitor-General.  —  The  aflBrmative  answer  to  that 
is  the  judgment  in  the  case  of  Logan  v.  Fairlie. 

The  Lord  Chancellor.  —  So,  if  the  executor  pay  by  draft, 
it  is  under  one  law ;  if  by  money,  it  is  under  another  law. 

The  Solicitor-General.  —  Always  regarding  the  payment 
of  it  in  England.  There  is  no  doubt,  that  if  to  administer  the 
estate  you  must  resort  to  the  ecclesiastical  Court  here,  that 
makes  it  English  property;  or  if  the  property  must  be 
brought  here  to  be  administered  under  a  decree  of  the  Court 
of  Chancery,  and  it  is  paid  into  the  name  of  the  Accountant- 

(a)  2  Sim.  &  Stu.  291. 
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General  in  the  mean  time,  that  makes  it  English  property  as 
much  as  if  it  had  been  vested  in  the  English  funds.] 

In  all  the  cases  in  which  it  was  decided  that  the  legacy 
dutj"  attached,  there  were  probates  or  some  a^niinistration 
in  this  country.  But  it  is  alleged  that  in  this  case  also  pro- 
bate ought  to  hsLwe  been  obtained  in  the  ecclesiastical  Court 
in  England.  There  was  no  reason  for  obtaining  probate  here, 
and  probate  cannot  be  granted  except  where  the  property  lies 
within  the  diocese.  Daniel  v.  Luker^  (a)  Yockney  v.  Foyster^ 
cited  in  the  case  of  Scarth  v.  Hie  Bishop  of  London  (J).  All 
these  cases  show  that  the  Court  of  Chancery  has  jurisdiction 
to  entertain  a  suit  in  respect  of  a  testator's  estate  without 
probate  or  letters  of  administration.  Can  it  make  any  differ- 
ence in  this  case  whether  the  legacy  is  paid  by  the  exec- 
*  80  utor  directly,  or  through  the  medium  *  of  the  Court  of 
Chancery  ?  Can  the  Court,  by  taking  possession  of  the 
property,  alter  the  situation  of  the  parties,  and  subject  the 
property  to  the  legacy  duty  ?  This  is  not  a  suit  seeking  for 
the  administration  of  the  estate  of  the  testator. 

The  Solicitor-General  replied.  —  The  right  of  the  Crown 
to  the  legacy  duty  cannot  be  affected  by  the  parties  not  ap- 
plying for  probate  in  England.  No  English  probate  was 
taken  out  in  the  case  of  Logan  v.  Fairlie^  and  yet  it  was  there 
held  that  the  estate  was  chargeable  with  the  legacy  duty. 

The  Lord  Chancellor.  —  The  question,  my  Lords,  is 
whether  the  Crown  is  entitled  to  the  legacy  duty  on  the 
legacies  and  shares  of  residue  bequeathed  by  the  testator 
in  the  cause.  On  that  question  coming  before  me  incidentally 
in  the  Court  of  Chancery^  I  thought  it  proper,  with  the  con- 
sent of  the  parties,  to  send  it  to  a  Court  of  Law.  As  it  was 
a  question  of  construction  of  an  Act  of  Parliament,  and  hav- 
ing not  a  particle  of  equity  in  it,  I  thought  it  was  not  fit 
for  the  Court  of  Equity  to  decide  it.  If  it  was  proper  that 
it  should  be  sent  to  a  Court  of  Law,  then  the  Court  of 
Exchequer,  which  is  concerned  with  his  Majesty's  revenue, 

(a)  3  Dyer,  305.  (6)  1  Ilagg.  631. 
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was  the  proper  Court  for  the  construction  of  a  Revenue 
Act.  The  case  was  sent  therefore  to  the  Court  of  Excheq- 
uer ;  and  that  Court  deciding  against  the  Crown,  came  to  the 
opinion  which  it  certified  to  the  Court  of  Chancery,  without 
stating  the  reasons  on  which  the  decision  was  founded.  Such 
is  the  custom ;  a  custom,  the  grounds  of  which  I  do  not  see, 
the  continuance  of  which  I  do  not  understand,  which  has 
long  been  the  subject  of  disapprobation,  and  has  given 
much  discontent,  *  and  which,  I  hope,  will  soon  cease.  *  81 
But  that  certificate  stated  that  the  duty  did  not  attach 
on  this  property.  The  decision,  it  is  said,  is  not  reconcilable 
with  the  decisions  of  the  same  Court  in  the  cases  of  the 
Attorney' Q-eneral  v.  Cockerell^  and  the  Attomet/- General  v. 
Beatdon  ;  but  I  find  it  as  difiicult  to  reconcile  these  previous 
decisions  with  the  Act  of  Parliament,  as  to  reconcile  this 
with  them.  On  that  account,  I  recommend  to  your  Lord- 
ships not  to  decide  this  until  your  Lordships  will  have  time 
to  look  into  those  previous  cases.  They  were  cited  in  the 
argument  in  the  Court  of  Exchequer,  and  the  discrepancies 
were  then  pointed  out  to  that  Court.  It  was  not  therefore 
from  overlooking  these  cases,  but  on  full  consideration  of 
them,  that  the  decision  contained  in  this  certificate  is  founded. 
When  the  case  came  before  me  again,  on  the  certificate  of 
that  Court,  I  do  not  recollect  if  the  case  was  argued  before 
me.  I  rather  think  I  agreed  with  the  Judges  of  the  Court 
of  Exchequer,  without  argument,  my  impression  was  that 
it  would  require  great  consideration  from  me,  sitting  in 
the  Court  of  Chancery  on  a  case  concerning  the  revenue, 
coming  from  the  Court  of  Exchequer,^  which  is  the  proper 
Court  for  questions  concerning  the  King's  revenue,  before  I 
could  determine  to  follow  a  course  different  from  that  Court. 
This  decision  of  mine  is  now  brought  under  your  Lordships' 
review.  I  have  no  bias  in  my  mind,'  nor  partiality  to  the 
decision,  nor  any  motive  to  induce  me  to  adhere  to  it,  if  I 
.thought  it  was  not  well  founded.  I  would  urge  your  Lord- 
ships to  give  the  case  your  careful  consideration  before  you 

*  The  equity  powers  of  the  Court  of  Exchequer  have  been  transferred 
to  the  Court  of  Chancery.     1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  6. 
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say  that  a  decision  on  a  question  of  revenue  coming  from  a 
Court  of  revenue  is  wrong. 

*  82  Lord  Plitnket  concurred  in  the  postponement  of  *  the 
case  for  further  consideration.  The  principle  on  which 
the  claim  of  the  Crown  to  the  duty  was  put  was,  in  substance, 
this :  That  whenever  the  property  of  a  British  subject  dying 
in  a  foreign  country  is  brought  to  England  for  distribution 
amongst  the  legatees,  it  becomes  chargeable  with  the  legacy 
duty.  It  would  require  much  consideration  of  the  circum- 
stances of  the  cases  cited  to  determine  whether  they  did  or 
did  not  support  that  principle. 

June  0. 

The  Lord  Chancellor. — I  said,  when  this  case  was  ar 
gued,  that  it  would  require  your  Lordships  to  have  a  strong 
opinion  on  it,  before  you  could  come  to  a  decision  contrary  to 
the  deliberate  judgment  of  the  highest  Court  of  revenue  in  the 
kingdom,  upon  a  question  of  revenue.     That  I  was  perfectly 
satisfied  with  that  judgment,  and  that  the  case  was  free  from 
doubt,  I  will  not  take  on  myself  to  say,  ignorant  as  I  was 
of  the  reasons  upon  which  it  was  founded,  and  seeing  that  it 
appeared  to  differ  in  some  respects  from  the  decisions  of  the 
same  Court  in  one  or  two  former  cases.    I  have  since  con- 
sidered those  cases;   and  the  Lord  Chancellor  of  Lreland, 
whose  valuable  assistance   I  had  here  when  the  case  was 
argued,  has  since  sent  me  his  opinion  in  writing,  which  coin- 
cides with  my  own,  —  that  the  cases  of  the  Attomey-Q-en* 
eral  v.  Cockerell^  and  the  Attomey-Q-eneral  v.  Beatson^  are 
distinguishable  from  the  present ;   and  that,  as  in  neither  of 
those  cases  do  the  facts  completely  agree  with  those  of  the 
present  case,  there  is  not  in  reality  any  conflict  among  the 
decisions.    In  the  Attorney- Q-eneral  v.  CockerelU  the  will  was 
proved  in  the  Prerogative  Court  of  Canterbury  by  the  de- 
fendant, who  assumed  the  character  and  duty  of  the 
*  83    executor  of  the  will  of  Robertson,  the  *  testator  in  that 
case,  and  subsequently  got  in  part  of  the  testator^s 
estate.    In  the  Attorney- O-eneral  v.  Beatson  also,  the  will 
was  proved  by  the  defendant  in  England.    In  re  Ewin  like- 
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wise,  the  will  was  proved  in  England,  and  the  only  point 
decided  in  it  was  that  assets  in  a  foreign  country,  of  a  testator 
domiciled  and  dying  here,  were  liable  to  the  legacy  duty. 
In  the  case  of  Logan  v.  Fairlie  the  residiiary  estate  of  the 
testator  was  found  in  England  in  the  course  of  administra- 
tion ;  and  before  any  specific  appropriation  of  it  was  made, 
it  was  held  that  it  was  liable  to  the  legacy  duty.  My  noble 
and  learned  friend  has,  in  his  judgment  communicated  to  me, 
taken  these  distinguishing  circumstances  of  all  these  cases  into 
his  consideration.  In  affirming  the  judgment  of  the  Courts 
below  in  the  present  case,  your  Lordships  do  not  overrule 
any  of  the  former  cases :  they  stand  on  different  grounds, 
each  resting  on  its  peculiar  circiunstances.  I  therefore  move 
your  Lordships  to  afiSrm  this  judgment. 

The  judgment  was  accordingly  affirmed. 


♦  APPEAL.  ♦  84 

FROM  THE  EQUITY  EXCHEQX7EB. 


ATTORNEY-GENERAL  v.  HOPE  and  Others. 

1834. 

His  Majesty's  Attorney-General      .    .    .    Appellant. 
William  Hope,  James  Wood,   and  James  )  _ 

Brierly \  Mespondents.^ 

Probate  IhUy. 

Where  a  testator  dies  in  this  connlnry  possessed  of  personal  property  here 
and  ajso  in  foreign  funds,  and  the  executor  takes  out  probate  here  and 
pays  probate  duty  on  the  amount  of  the  property  in  this  country,  he 
is  not  chargeable  with  the  probate  duty  in  respect  of  the  property  in 
the  foreign  funds,  although  he  afterwards  obtain  such  property  and 
administer  it.' 

>  S.  C,  8  Bligh  N.  S.  44. 

'  See  Attomey-Greneral  v.  Forbes,  ante^  48,  note  1;  1  Jarman  Wills 
(3d  £ng.  ed.),  2,  note  (/);  Thompson  v.  The  Advocate-General,  12  CI. 
&  Fin.  1  and  notes. 
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August. 

John  Marshall,  late  of  Ardwick,  near  Manchester,  in  the 
county  palatine  of  Lancaster,  was  for  many  years  previous 
to,  and  at  the  time  of  his  death,  resident  and  domiciled  in 
England,  at  Ardwick  aforesaid,  and  had  no  other  place  of 
residence  or  domicile.  John  Marshall  was  a  merchant  trad- 
ing with  North  America,  and  at  the  time  of  his  death  was 
possessed  of  personal  estate  and  effects,  amounting  together 
to  300,000Z.  and  upwards,  part  of  which  personal  estate  and 
effects,  was  at  the  time  of  his  death,  situate  in  this  country,  or 
on  the  high  seas,  and  the  residue  thereof  was,  at  the  time  of 
his  death,  situate  in  North  America,  and  consisted  partly  of 
goods  and  effects  belonging  to  him,  and  which  had  been  sent 
by  him  to  North  America  for  sale,  and  were  then  remaining  in 
the  hands  of  his  agents  and  imsold  at  New  York  and 
*  85  elsewhere  in  North  America ;  and  partly  of  book  *  debts 
and  other  simple  contract  debts  due  and  owing  to  him 
from  divers  persons  at  the  time  of  his  death,  domiciled  and 
resident  in  North  America;  and  partly  of  moneys  in  the 
public  funds  or  stocks  of  the  United  States  of  North  Amer- 
ica, and  in  the  funds  or  stock  of  the  State  of  New  York,  in 
North  America,  standing  partly  in  the  name  of  the  said  John 
Marshall  and  partly  in  the  name  of  his  agent  there. 

The  said  John  Marshall  duly  made  and  published  his  last 
will  in  writing,  with  a  codicil  thereto,  bearing  date  respect- 
ively the  22d  day  of  August,  1823,  and  the  15th  day  of  May, 
1824,  and  he  appointed  the  respondents  executors.  He 
died  on  the  19th  day  of  July,  1824 ;  and  the  executors,  on 
the  28th  day  of  September,  1824,  obtained  probate  of  the  will 
and  codicil  in  the  proper  ecclesiastical  Court  in  this  country, 
for  the  purpose  of  administering  the  whole  of  the  testator's 
personal  estate,^or  so  much  thereof  as  required  probate  for 
the  purpose  of  being  administered  by  them,  and  they  paid 
for  duty  on  such  probate  the  sum  of  675Z.  The  duty  so  paid 
was  in  respect  only  of  such  part  of  the  testator's  personal 
estate  as  was  at  the  time  of  his  death  situate  in  this  country 
or  upon  the  high  seas,  and  which  was  under  the  value  of 
60,000Z. ;  and  the  said  executors  have  never  applied  for  or 
obtained  probate  to  be  granted  by  any  other  court  or  juris- 
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diction,  and  have  never  applied  for  or  obtained  any  other 
probate  than  the  probate  hereinbefore  mentioned. 

The  executors  have  collected  and  administered  in  this 
country  the  whole  or  the  principal  part  of  the  personal  estate 
of  the  testator,  whether  situate  in  this  country  or  elsewhere, 
at  the  time  of  his  death,  to  the  amount  of  300,000Z.  and 
upwards. 

All  the  executors  at  the  time  of  the  testator's  death, 
*  and  at  the  time  when  they  took  out  and  obtained    *  86 
probata,  were  and  have  continued  to  be  resident  and 
domiciled  in  this  country. 

On  the  9th  March,  1882,  His  Majesty's  Attorney-General 
filed  an  information,  which  was  afterwards  duly  amended,  on 
the  equity  side  of  the  Exchequer,  against  the  respondents, 
stating  these  facts,  and  praying  that  it  might  be  declared, 
that  a  debt  arose  and  became  payable  to  his  Majesty  in  re- 
spect of  probate  duty  upon  the  whole  amount  of  the  per- 
sonal estate  and  effects  of  the  testator,  including  as  well  the 
personal  estate  and  effects  of  the  said  testator  which,  at  his 
death,  were  situate  in  this  country  or  upon  the  high  seas,  as 
the  personal  estate  and  effects  which  were  then  in  America. 

The  respondents  appeared,  and  on  the  21st  of  May,  1833, 
they  filed  a  general  demurrer  to  the  information. 

The  demurrer  was  set  down  for  argument  in  Trinity  term, 
1833,  and  judgment  was  given  for  the  respondents. 

The  Attorney-General  (Sir  J.  Campbell)  and  Sir  G.  Grey, 
for  the  Crown.  —  The  information  alleges  that  it  was  by  vir- 
tue of  this  probate  that  the  money  here  was  obtained.  This 
allegation  cannot  be  denied  by  the  respondents.  The  prop- 
erty was  obtained  under  the  probate,  or  in  consequence  of 
the  probate,  and  therefore  it  was  obtained  by  virtue  of  or  in 
respect  of  the  probate.  The  other  side,  by  demurring,  must 
be  taken  to  confess  the  fact.  If  this  probate  had  not  been 
taken  out  till  aU  this  money  had  been  paid,  could  it  be  said, 
because  it  did  not  happen  to  be  actually  within  the  diocese  at 
the  time  of  the  death  of  the  testator,  that  the  probate 
duty  need  not  be  *  paid  ?    The  principle  laid  down  in    *  87 
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• 

respect,  but  in  this  instance  especially,  as  this  is  a  question 
peculiarly  within  its  jurisdiction.  On  this  ground,  though  I 
have^ besides  but  little  doubt  in  my  own  mind,  I  should  cer- 
tainly require  something  very  strong  to  make  me  dififer  from 
the  decision  of  that  Court.  I  shall  take  time  to  consider  the 
arguments,  to  examine  the  statutes,  and  further,  to  make 
inquiry  among  the  heads  of  the  ecclesiastical  Courts  as  to 
some  matters  introduced  into  the  arguments.  In  the  Court 
below,  the  Chief  Baron  said  that  the  whole  question  was, 
whether  the  probate  was  granted  in  respect  of  the  300,000Z. ; 
that  if  it  was,  the  duty  was  pajrable ;  if  it  was  not,  then  the 
duty  was  not  payable.  The  Attorney-General  admitted  that 
construction  of  the  Act,  but  said  that  the  demurrer  confessing 
the  fact,  it  must  be  taken  that  it  was  in  respect  of  this  probate 
that  the  effects  were  obtained  by  the  party,  and  therefore  it 
follows  that  it  was  granted  in  respect  of  this  foreign  fund.  I 
confess  that  I  cannot  go  along  with  that  argument,  although 
it  is  possible  that  the  probate  granted  here  may  have  been 
used  for  that  purpose  elsewhere.     But  it  is  not  because  the 

executor  did  get  in  the  American  estate,  that  it  can  be 
,  *  90   said  he  got  *  it  in  respect  of  this  probate.     If  I  could  be 

satisfied  that  at  any  time  the  ecclesiastical  Court  so  far 
acted  with  respect  to  property  out  of  the  jurisdiction  as  to 
draw  that  property  over  to  its  jurisdiction,  and  to  get  not  only 
the  property  here  but  to  extend  its  gripe  over  foreign  property, 
or  to  grasp  that  property  when  it  came  here,  that  would  at 
once  displace  the  argument  of  the  respondents.  I  shall  inquire 
into  that  matter,  but  I  take  it  that  the  ecclesiastical  Court 
would  reject  any  such  jurisdiction. 

August  12. 

The  Lord  Chancellor.  —  The  case  to  which  I  shall  now 
call  your  Lordships'  attention  to-day  is  one  which  is  an  appeal 
from  the  decision  of  the  Court  of  Exchequer,  from  the  unani- 
mous judgment  of  the  Judges  of  that  Court,  upon  an  informa- 
tion filed  by  the  Attorney-General  for  the  purpose  of  obtaining 
payment  of  probate  duty  upon  certain  property  belonging  to 
the  testator  at  the  time  of  his  decease,  and  charged  to  be.im- 
der  the  jurisdiction  of  the  Court.  When  the  case  was  argued, 
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I  entered  at  some  length  into  the  reasons  which  I  had  for  not 
agreeing  in  the  principal  argument  of  the  Attorney-General. 
I  did  not  think  that  the  use  made  of  a  probate  was  a  test  suffi- 
cient to  denote  the  purpose  for  which  it  was  granted.  The 
words  of  the  Act  refer  not  to  the  use  eventually  made,  but 
distinctly  to  the  purpose  for  which  the  probate  was  granted, 
and  which  was  in  contemplation  when  it  was  granted.  The 
question  therefore  is,  as  to  the  words  of  the  Stamp  Duties' 
Act,  and  to  the  schedule  to  it  relating  to  this  matter ;  and 
with  reference  to  these,  it  does  not  appear  to  me  that  the  pro- 
bate was  made  available  in  collecting  the  foreign  funds,  so  as  to 
bring  this  case  within  the  Stamp  Duties'  Act.  It  appears 
tome,  on  the  other  hand,  that  much  must  *  depend  upon  *  91 
the  course  and  practice  of  the  ecclesiastical  Courts  as  to 
granting  probates.  If  they  deal  with  the  property  before  it  is 
brought  to  this  country  so  as  to  hold  it  within  their  reach,  then 
it  is  said  that  the  probate  relates  back  to  the  property ;  that  is, 
the  probate  duty  attaches,  for  that  the  probate  is  granted  in 
respect  of  property  at  the  time  within  the  jurisdiction.  If  that 
be  so,  then  cadet  questio^  for  undoubtedly  the  stamp  duties 
would  attach.  If,  on  the  other  hand,  the  probate  was  merely 
granted  in  respect  of  the  personalty  at  the  time  of  the  decease, » 
then  arises  the  question,  whether  the  case  comes  within  the 
words  of  the  schedule,  and  consequently  whether  the  probate 
duty  attaches  ?  It  was  maintained  in  the  argument  when  the 
case  was  before  the  House,  and  seemingly  upon  sound  princi- 
ples, that  probate  was  given  by  the  ordinary  and  taken  in 
respect  of  an  ancient  practice  in  popish  times,  and  in  respect 
of  the  interest  which  the  ordinary  had  in  the  personalty  of  the 
individuals  to  be  applied  to  pious  uses  for  the  safety  of  their 
souls-  This  was  the  origin  of  the  probates  giving  an  interest 
in  the  personalty  to  the  ecclesiastical  Courts.  The  pious  uses 
afforded  them  an  interest,  and  many  masses  were  no  doubt 
said,  and  the  money  was  taken  possession  of  by  the  ecclesias- 
tics themselves  for  their  own  use,  they  doubtlessly  considering 
this  as  applying  it  to  pious  uses.  With  that  we  have  now 
nothing  to  do ;  but  hence  arose  the  practice  of  admitting  ex- 
ecutors to  prove  the  will,  and  of  .granting  letters  of  adminis- 
tration in  cases  where  there  was  no  will.    Thus  arose  at  the 
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outset  the  claims  of  the  ordmary,  which  afterwards  became 
vested  in  other  parties.  If  the  ordinary  only  claimed,  and 
he  never  did  claim  any  thing  beyond  the  goods  within  his  own 
jurisdiction,  if  he  never  claimed  for  foreign  goods,  the  argu- 
ment falls  to  the  ground,  for  it  appears  that  probate 
*  92  *  was  never  granted  except  for  goods  within  the  juris- 
diction ;  and  if  so  the  right  to  this  probate  duty  did  not 
attach  in  the  present  case. 

I  have  made  inquiries  of  very  learned  parties,  two  very  com- 
petent authorities,  one  the  learned  Judge  of  •the  Prerogative 
Court,  and  the  other  the  King's  Advocate,  and  they  both  con- 
firm the  view  I  take  of  the  jurisdiction  and  of  the  nature  of 
the  ordinary's  ofi&ce.  This  of  itself  would  be  a  strong  ground 
for  affirming  the  decision  of  the  Court  below  ;  but  I  am  also 
supported  in  doing  so  by  an  argument  in  the  case  of  the 
Attorney- Q-eneral  v.  Forbes^  (a)  which  was  lately  before  your 
Lordships,  and  in  which  I  was  assisted  by  the  Lord  Chancellor 
of  Ireland ;  I  there  used  the  same  argument,  and  that  noble 
and  learned  Lord  fuUy  concurred  with  me,  th^t  unless  there 
was  a  clear  miscarriage  in  the  Court  below,  it  would  not  be 
advisable  to  shake  the  decision  of  the  Court  of  Exchequer 
upon  such  a  question  as  this ;  a  decision  pronounced  after  great 
deliberation  and  argimient  upon  a  revenue  case,  a  kind  of  case 
more  especially  belonging  to  that  Court.  I  am  sufficiently 
confirmed  in  my  opinion  therefore,  though  the  case  may  not 
be  qmte  clear,  and  though  there  are  two  conflicting  decisions 
upon  this  subject.  But  these  are  not  so  much  decisions  as 
obiter  dicta  obtained  from  the  Judges  in  a  way  which  I  cannot 
explain.  That  appeared  so  in  the  case  of  In  re  Ewin^  (6)  the 
last  which  I  argued  at  the  bar  of  the  Court  of  Exchequer.  I 
think  that  there  is  no  case  made  out  to  shake  the  decision  of 
the  Court  below.  I  am  satisfied  therefore,  and  I  move  your 
Lordships,  that  the  judgment  of  the  Court  below  be  affirmed, 
but  without  costs. 

Judgment  affirmed  accordingly. 

« 

(a)   Vide  supra,  pp.  48,  81,  82. 
(6)  1  Tyrw.  92;  1  Cr.  &  Jer.  151. 
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♦WRIT  OF  ERROR.  *93 

FROM  THE  EXCHEQUER  CHAMBER. 


SOLARTE  AND  Others  v.  PALMER  and  Another, 

1834. 

JosE  Ventura  de  Aguirre  Solartb  and  two  \ 
others,  Assignees  of  Joaquim  Ruez  db  Al-  >  Plaintiffs. 
ZEDO,  a  Bankrupt ) 

John  Abchdale  Palmer  and  Whxiam  Bouch    Defendants. 

JBiU  of  JEbBchange.    Notice  of  Dishonour . 

A  letter  from  the  holders  of  a  bill  of  exchange  to  an  indorser  liable  upon 
the  bill,  threatening  legal  proceedings  if  the  bill  is  not  paid,  is  no 
notice  to  such  indorser  of  the  dishonour  of  the  bill.* 

June. 

This  was  a  writ  of  error  brought  by  the  plaintife  below 
.upon  a  judgment  6f  the  Exchequer  Chamber,  afiSrming  a 
judgment  in  the  Court  of  King's  Bench  in  favour  of  the 
defendants  below. 

The  action  was  brought  by  the  plaintrfiFs,  as  assignees  of 
Joaquim  Ruez  de  Alzedo,  a  bankrupt,  against  the  defendants, 
as  indorsers  of  a  bill  of  exchange. 

The  declaration  contained  a  special  count,  which  stated  in 
the  usual  manner  that  the  bill  had  been  drawn  on  Daniel, 
Jones,  &  Co.,  that  they  accepted  it,  payable  at  Messrs. 
Williams,  Burgess,  &  Co. ;  and  then  averred  that  the  said 
bill  was  duly  presented  at  the  said  Messrs.  Williams,  Burgess, 
&  Williams,  for  payment  thereof,  and  payment  required,  but 
that  neither  the  said  Messrs.  Daniel,  Jones,  &  Co.,  nor  the 
said  Messrs.  Williams,  Burgess,  &  Williams,  would  pay  the 
same,  but  refused  so  to  do.  • 

There  was  a  second  count  on  a  bill  of  exchange  omit- 
ting the  acceptance  at  and  the  presentment  to  *  Messrs.    *  94 
Williams,  Burgess,  k  Williams.   The  defendants  pleaded 
the  general  issue.    The  cause  came  on  for  trial  at  the  London 

>  See  Story  Prom.  Notes  (6th  ed.),  §  348  et  8eq,\  3  Kent,  108. 
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sittings  after  Hilary  term,  1828,  before  Lord  Tenterden,  when 
it  was  proved  that  the  bill  was  duly  presented  for  payment  at 
Messrs.  Williams,  Burgess,  &  Williams,  on  the  15th  of  Decem- 
ber, the  day  on  which  it  became  due,  that  payment  was 
refused,  that  the  bill  was  returned  to  the  plaintiflEs  for  non- 
payment on  the  16th  day  of  December,  and  that  the  plaintifEs, 
on  the  17th  day  jof  December,  caused  to  be  written,  by 
Messrs.  I.  &  S.  Pearce,  the  attorneys  for  the  plain tiffij,  the 
following  letter  to  the  defendants:  — 

"  17th  December,  1825. 

**  Gentlemen,  —  A  bill  for  683Z.,  drawn  by  Mr.  Joseph 
Keats  upon  Messrs.  Daniel,  Jones,  &  Co.,  and  bearing  your 
indorsement,  has  been  put  into  our  hands  by  the  assignees  of 
Mr.  J.  R.  de  Alzedo,  with  directions  to  take  legal  measures 
for  the  recovery  thereof,  unless  immediately  paid  to,  — i  Gen- 
tlemen, your  very  obedient  servants,         I.  &  S.  Pearce." 

Addressed,  "  Messrs.  Palmer  &  Bouch." 

Which  letter  was,  on  the  17th  day  of  December,  received- 
by  the  defendants. 

The  Lord  Chief  Justice  delivered  his  opinion  to  the  jury, 
that  as  the  letter  above  set  forth  did  not  in  terms  import  that 
the  bill  had  been  refused  payment  by  the  acceptor,  it  was  not 
a  sufficient  notice  of  the  dishonour  and  non-payment  of  the 
said  bill  of  exchange,  to  entitle  the  plaintiff  to  maintain  and 
support  the  action  against  the  defendants;  and  with  that 
direction  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  defendants.  The  counsel  for  the  plaintiffs  tendered  a  bill 
of  exceptions  to  this  direction  of  the  Lord  Chief  Justice. 
*  95  *  Judgment  having  been  given  for  the  defendants  in 
the  Court  of  King's  Bench,  a  writ  of  error  was  brought 
in  the  Exchequer  Chamber,  and  special  errors  were  assigned, 
which,  in  Easter  term,  1831,  were  argued  before  the  Judges 
of  the  Courts  of  Common  Pleas  and  the  Exchequer,  when 
the  judgment  of  the  Court  of  King's  Bench  was  affirmed,  (a) 

Upon  this  judgment,  the  plaintife  brought  the  present 
writ  of  error. 

(a)  See  7  Bing.  530. 
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On  the  17th  of  June,  Justices  Park,  Littledale,  Vaughan, 
Gaselee,  Taunton,  Patteson,  and  Barons  Aldersojj,  Bolland, 
and  Williams,  having  assembled,  but  the  Lord  Chancellor  not 
being  present,  nor  either  of  the  Deputy  Speakers,  the  Bishop 
of  Hereford  moved  «that  the  Earl  of  Abingdon  should  preside 
as  Speaker  pro  tern.  The  motion  was  agreed  to.  Counsel 
were  then  called  in. 

Mr.  F,  Pollock  and  Mr.  M,  V.  Bichards^  for  the  plaintiff 
in  error.  —  The  object  of  this  writ  of  error  is  to  bring 
under  the  consideration  of  the  House  the  decision  of  the 
Court  in  Hartley  v.  Case,  (a)  On  the  authority  of  that  case, 
Lord  Tenterden  directed  the  jury,  in  the  present,  to  find  a 
verdict  for  the  defendants,  but  intimated  a  wish  that  the 
question  should  be  carried  further.  That  was  an  action 
where  the  holder  of  a  bill  applied  by  letter  to  the  drawer  for 
payment,  described  the  bill,  and  expressed  a  hope  that  the 
drawer  would  discharge  it,  to  prevent  the  necessity  of  law 
proceedings.  The  Court  held  that  the  letter  was  not  such  a 
notice  of  the  dishonour  as  was  sufficient,  and  therefore 
refused  to  disturb  the  nonsuit  that  had  been  entered. 
That  decision  has  created  *  considerable  surprise  in  the  *  96 
commercial  world,  and  too  much  weight  has  been  given 
to  it  in  the  present  instance.  In  Tindal  v.  Brown^  (li)  Mr. 
Justice  Buller  said,  "  There  is  no  prescribed  form  of  this 
kind  of  notice ;  it  must  import  that  the  holder  considers  the 
indorser  as  liable,  and  expects  payment  from  him."  The 
letter  of  the  attorneys  in  this  case  did  most  distinctly  import 
that  the  holder  expected  payment  from  the  indorser,  for  it 
threatened  him  with  legal  proceedings  in  case  payment  was 
not  immediately  made.  The  law  as  stated  in  Tindal  v. 
Brown  is  adopted  in  Bayley  on  Bills.  ((?)  A  notice  that 
a  man  is  called  on  to  pay  a  sum  of  money  in  respect  of 
a  bill  of  exchange,  and  that  proceedings  will  be  taken 
against  him  in  respect  of  it,  is  a  notice  that  the  bill  has 
been  dishonoured,  for  till  the  bill  has  been  dishonoured  the 
holder  cannot  proceed  upon  it. 

(a)  4  B.  &  C.  339.  (6)  1 T.  R.  167. 

(c)  Bayley  on  Bills  (4th  ed.),  206. 
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Mr.  Whateleffj  for  the  defendants  in  error,  was  stopped. 

Mr.  Justice  Park  declared  the  unanimous  opinion  of  the 
Judges  present,  that  the  letter  of  the  plaintifib'  attorneys  did 
not  amount  to  notice  of  the  dishonour  of ,  the  bill,  as  such  a 
notice  ought  in  express  terms,  or  by  necessary  implication,  to 
convey  full  intimation  that  the  bill  had  been  dishonoured. 

The  Earl  of  Abingdon  moved  that  judgment  be  postponed 
till  the  Lord  Chancellor  be  consulted. 

Judgment  was  postponed  accordingly. 

June  18. 

The  Lord  Chancellor.  —  My  Lords,  this  was  a  writ 
*  97  of  error  from  the  Exchequer  Chamber,  upon  *  a  point 
which,  as  it  appears  to  me,  ought  never  to  have  foimd 
its  way  by  writ  of  error  into  this  place.  I  never  saw  a  case 
which,  whether  regarding  the  facts,  the  principle 'of  law,  or 
the  cases  bearing  upon  it,  was  more  absolutely  free  from  all 
doubt.  The  question,  my  Lords,  is  whether  the  letter  of 
Messrs.  Pearce  amounts  to  notice  of  the  dishonour  of  the  bill 
of  exchange  referred  to  in  that  letter.  As  this  was  a  point 
of  law,  a  question  was  put  by  your  Lordships  to  the  Judges, 
whether  this  was  a  valid  notice  of  dishonour,  so  as  to  make  the 
party  to  whom  it  was  directed,  the  indorser,  liable.  The  Judges 
were  unanimously  of  opinion  that  it  was  no  notice  of  dishonour. 
I  never  thought  there  could  be  a  doubt  that  that  must  be 
their  opinion,  and  I  only  doubted  whether  we  ough£  to  trouble 
them  to  come  here  upon  such  a  point.  My  Lords,  I  hold  that 
this  is  no  notice  of  dishonour ;  it  is  a  threat  of  legal  proceed- 
ings, a  mere  demand  of  payment.  It  is  dear  on  authority 
and  by  decided  cases  that  a  demand  of  payment  does  not 
amount  to  a  notice  of  dishonour ;  lawyers  and  merchants  alike 
know  this  rule,  and  they  act  upon  it.  When  the  learned 
Judges  are  clear  and  unanimous  in  their  opinion  upon  this  sub- 
ject, it  seems  superfluous  in  me  to  waste  the  time  of  your  Lord- 
ships by  arguments  in  support  of  their  judgment ;  but  I  will  say, 
that  when  I  see  learned  counsel  sign  their  names  to  reasoqs 
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of  appeal,  and  bottom  those  reasons  upon  cases  and  authorities, 
I  naturallj  look  to  these  cases  and  these  authorities,  to  see 
whether  they  bear  out  the  opinions  for  which  they  are  cited. 
The  case  of  Tindal  v.  Brown  has  been  cited ;  that  case  is  in  the 
Term  Reports,  (a)  and  is  referred  to  in  the  fourth  edition 
of  Bayley  on  Bills,  p.  206,  which  authority  *  is  also    *  98 
quoted  in  the  plaintifis'  ^^  Reasons."     Tindal  y.  Brown 
does  not  warrant  the  purpose  for  whicb  it  is  cited ;  but  it 
is  remarkable  that  {mother  case  should  not  have  been  looked 
at,  the  case  of  Hartley  v.  Cobb^  which  is  to  be  found  in  Bame- 
wall  k  Cresswell's  Reports :  (J)  if  that  case  had  been  looked 
at,  it  would  have  been  found  that  it  was  on  all  fours  with  the 
present.     The  letter  there  is  in  these  terms :  ^^  I  am  desired 
to  apply  to  you  for  payment  of  the  sum  of  150Z.,  due  to  my- 
self on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case,  which  I  hope 
you  will  on  receipt  discharge,  to  prevent  the  necessity  of  law 
proceedings,  which  otherwise  will  immediately  take  place." 
Lord  .  Tentebden  there  said,  "  there  is  no  precise  form  of 
words  necessary  to  be  used  in  giving  notice  of  the  dishonour 
of  a  bill  of  exchange,  but  the  language  used  must  be  such  as 
to  convey  notice  to  the  party  what  the  bill  is,  and  that  pay- 
ment of  it  has  been  refused  by  the  acceptor."     His  Lordship 
said  that  the  letter  did  not  convey  any  such  notice ;  yet  it  is 
much  more  explicit  thau  the  letter  in  the  present  case.     The 
other  authority  referred  to  by  the  plaintiffs  is  the  fourth  edi- 
tion of  Bayley  on  Bills.     Why  not  the  fifth  edition  ?    For 
aught  I  know,  the  fourth  edition  was  published  before  Hartn 
ley  V.   Ca%e  was  decided.     This  I  know,  that  if  the  fifth 
edition  had  been  quoted,  there  would  have  been  found  at 
p.  257  these  words :  ^^  and  the  notice  ought  to  import  that 
the  bill  has  been  dishonoured ;  ^  a  mere  demand  of  payment  is 

(a)  1  T.  R.  167.  (6)  4  B.  &  C.  339. 

»  See  Story  Prom.  Notes  (6th  ed.)  §§  350,  351,  352;  Strange  v.  Price, 
10  Ad.  &  £1.  125;  Boulton  v,  Welsh,  3  Bing.  N.  C.  688;  Dole  v.  Gold, 
5  Barb.  490;  Cayuga  County  Bank  v.  Warden,  1  Comst.  413;  Lockwood 
V,  Crawford,  18  Conn.  361;  Graham  v,  Sangston,  1  Md.  60;  Armstrong 
o.  Thurston,  11  Md.  157;  Townsend  v.  Lorain  Bank,  2  Ohio  St.  355;  Mills 
V.  Bank  of  United  States,  11  Wheat.  431,  437;  Bank  of  United  States  v. 
Cameal,  2  Peters  (U.  S.),  543;  Ransom  v.  Mack,  2  Hill,  588,  593;  Gil- 
bert V,  Dennis,  8  Met.  498;  Pinkham  v.  Macy,  9  Met.  174;  Bailey  v. 
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not  sufficient."  But  it  may  be  said  that  this  is  more  than  a 
mere  demand  of  payment,  it  is  a  threat  of  proceeding ;  and 
such  a  threat  shows  that  a  default  must  have  been  committed, 

because  an  indorser  is  not  liable  without  a  default  in  the 
*  99    other  parties.     But  let  your  *  Lordships  read  the  whole 

passage,  and  you  will  then  see  that  such  an  argument 
cannot  be  used,  for  the  passage  goes  on  thus,  ^^  and  a  threat 
of  legal  proceedings  is  not  sufficient."  I  feel  great  displea- 
sure, my  Lords,  at  this.  Writs  of  error  ought  not  to  be 
brought  for  the  mere  purpose  of  delay  and  to  subject  par- 
ties to  costs.  This  is  a  wrong  that  you  are  bound  to  visit 
with  your  just  displeasure.  It  is  not  because  a  writ  of  error 
is  competent  to  be  brought,  that  therefore  it  ought  to  be  pros- 
ecuted ;  for  if  that  were  the  case,  then  every  cause  tried  in 
the  Courts  below  would  have  to  be  tried  over  again  in  this 
House.  It  is  not  because  the  certificate  of  counsel  is  to  be 
obtained  in  the  hurry  of  business,  that  therefore  writs  of  error 
are  to  be  brought  here  expending  the  time  of  the  suitors, 
which  is  the  time  of  the  country ;  and  if  your  Lordships  do 
not  visit  such  proceedings  with  your  displeasure,  this  Court 
may  as  well  cease  to  be  a  Court  of  appeal,  for  it  will  become 
not  a  place  of  redress,  but  a  place  of  vexation.  No  counsel 
ought  to  have  signed  his '  name  to  this  case  without  reading 
the  last  edition,  not  the  last  edition  but  one,  of  Mr.  Baron 
Bayley's  work  on  Bills  of  Exchange.  But  be  that  as  it  may, 
I  hold  this  case  to  be  one  in  which  for  an  appeal  to  your  Lord- 
ships' House  there  was  not  a  shadow  of  justification ;  and  I 
hope  that  if  there  are  other  cases  like  this  imder  appeal,  they 
may  be  withdrawn  in  time,  or  the  parties  may  otherwise  repent 
of  their  pertinacity. 

The  Lord  Chancellor  then  moved  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  be  affirmed. 

Judgment  affirmed. 

Porter,  14  M.  &  W.  44;  PUtt  v.  Drake,  1  Doug.  (Mich.)  296;  Young  v. 
Lee,  18  Barb.  187;  Beals  v.  Peck,  12  Barb.  245;  3  Kent,  108. 

[80  1 


BICKBTS  V.  BOWE.  *  100 

*  The  Lord  Chancellor  moved  that  the  judgment  of   *  100 
the  Exchequer  Chamber  be  affirmed,  with  costs  not 


exceeding  S50L  (a)     ' 
Judgment  affirmed  accordingly. 


WKIT  OF  ERROK. 

FROM  THE  EXCHEQUER  CHAMBER. 


RICKETTS  V.  LEWIS  and  Others. 

1834. 

RiCKETTS .'     •     Plaintiff. 

Lewis  and  Others Defendants. 

Practice. 

The  House  will  not  receive  from  the  agent  of  a  plaintiff  in  error  a  petition 
to  refer  a  case  to  the  Judges,  to  consider  the  points  of  law  which  in  his 
petition  such  plaintiff  states  to  be  involved  in  the  case;  but  if  eounsel 
do  not  appear  to  argue  for  him,  will  proceed,  on  the  motion  of  the 
counsel  for  the  defendant  in  error,  to  afi&rm  the  judgment  of  the 
Court  below.' 

June  17. 

This  was  an  action  of  trespass  qitare  clauaum  fregit^  and 
was  originally  brought  in  the  Court  of  Common  Pleas,  where 
judgment  was  given  for  the  defendants.  A  writ  of  error  was 
then  "brought  in  the  Court  of  King's  Bench,  and  the  judg- 
ment was  affirmed.  (&)  A  writ  of  error  was  afterwards 
brought  in  the  Court  of  Exchequer  Chamber  (<?)  under  the 
1  Will*  4,\;.  70,  §  8,  but  was  struck  out  of  the  paper  of  cases 

(a)  See  Duvefgier  v.  Fellowes,  airde<t  vol.  i.  89. 
(6)  1 B.  &  Ad.  197.  (c)  2  Cr.  &  J.  11. 

*  See  Eraser  v.  Gordon,  8  CI.  &  Fin.  716;  Sherburne  y.  Middleton, 
9  CI.  &  Fin.  72,  and  cases  in  note. 
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in  that  Court,  upon  the  ground  that  that  statute  only 
*  101   applied  to  cases  originally  commenced  *  in  the  Court 

to  which  the  writ  of  error  was  directed.  The  case  was 
now  brought  by  writ  of  error  to  this  House. 

The  Attorney-General  appeared  for  the  defendants  in 
error. 

Mr.  Vickery,  the  agent  for  the  plaintiff  in  error,  offered  to 
present  to  the  House  a  petition  from  the  plaintiff  in  error, 
praying  that  the  House  would  refer  the  case  to  the  Judges, 
and  call  for  their  opinions  on  the  points  of  law  which  he 
stated  to  be  involved  in  it. 

Mr.  CouBTENAT  (Assistant  Clerk  of  the  Parliaments^ 
reported  that  there  was  no  precedent  for  receiving  such  a 
petition. 

• 

The  Attorney-General  said  that  he  was  prepared  to  sup- 
port the  judgment  of  the  Court  below.  As  no  one  was 
prepared  to  argue  against  it,  he  prayed  that  it  might  be 
affirmed. 

The  Earl  of  Abingdon  (who  in  the  absence  of  the  Lord 
Chancellor  had  presided  at  the  sitting),  having  consulted 
with  the  Judges,  moved  that  the  judgment  be  affirmed. 

Affirmed  accordingly,  (a) 

(a)  See  Grardiner  v.  Simmons,  ante,  vol.  i.-35. 
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♦  APPEAL  *  102 

FROM  THE  COURT  OF  CHANCERY. 


BULKLEY  V.  WILFORD. 

1834. 

George  Wilpord  Bulkley Appellant. 

Anna  Wilpord Respondent.^ 

Attorney  and  Client,    Fraud.    Professional  KnavoUdge  and  Duty. 

On  a  contract  for  the  sale  of  part  of  an  ^tate,  the  purchaser  requiring  a 
fine  to  be  levied  of  it  for  the  purpose  of  removing  admitted  defects  in 
the  title,  the  vendor  employed  an  attorney,  who  was  his  relation,  and 
had  been  professionaUy  employed  by  him  on  previous  occasions,  to 
levy  the  fine  and  complete  the  contract.  The  attorney  advised  the 
levying  of  a  fine  of  the  whole  of  the  vendor's  estate,  without  telling 
him  the  effect  of  it;  such  fine  was  accordingly  levied,  and  the  vendor 
died  without  declaring  its  uses,  and  without  republishing  his  will, 
previously  made,  by  which  he  had  devised  the  whole  estate  to  his  wife, 
who  survived  him.  After  the  vendor's  death  the  attorney  claimed  the 
estate  as  his  heir-at-law,  alleging  that  the  will  was  revoked  by  the  fine, 
and  he  brought  actions  of  ejectment  to  recover  possession  thereof. 
The  widow  filed  a  biU  in  Chancery  for  relief;  and  on  an  issue  directed 
by  that  Court,  a  jury  found  that  the  attorney  fraudulently  omitted  to 
tell  the  vendor  what  effect  the  fine  would  have  upon  a  devise  of  the 
property  comprised  in  it.  The  Court  of  Chancery,  upon  that  verdict, 
decreed  the  attorney  to  be  a  trustee  for  the  devisee  of  the  lands  and 
hereditaments  which  so  descended  to  him  as  heir-at-law.  The  House 
of  Lords,  affirming  that  decree,  further  Ae/cf ,  that  the  attorney's  alleged 
ignorance  of  the  effect  of  a  fine  on  a  will  of  the  lands  comprised  in  it, 
and  his  omission  to  inquire  whether  the  conusor,  his  client,  had  made 
a  will,  were  such  professional  ignorance  and  neglect  as  afforded  a 
principle  by  which  a  Court  of  Equity  might,  independent  of  the  groimd 
of  fraud,  hold  him  to  be  a  trustee  for  a  third  person,  of  any.  benefit 
resulting  to  himself  from  his  professional  ignorance  or  neglect,  to  the 
prejudice  of  that  person.* 

»  S.  C,  SBlighN.  S.  111. 

'  See  1  Story,  £q.  Jur.  §§  219,  310,  311;  Lewm  Trusts  (5th  Eng.  ed.), 
156;  Macdonald  v.  LiUie,  1  Bligh  N.  S.  315;  Nanney  v.  Williams,  22 
Beav.  452;  Greenfield  v.  Bates,  5  Ir.  Ch.  218;  Purves  v,  Landell,  12  CI. 
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June  23,  25;  July  1. 

The  respondent,  in  June  1823,  filed  her  bill  in  the  Court 
of  Chancery,  which  was  afterwards  amended,  against  the 
appellant  and  others,  and  thereby  stated  that  Richard  Rich 

Wilford  was,  at  the  time  of  making  his  will,  after 
*  103   mentioned,  seised  in  fee-simple  *  of  the  mansion-house 

called  Ranelagh  house,  with  the  land,  stable,  and 
coach-house  thereto  adjoining,  toge'ther  with  two  pieces  of 
land  also  thereto  adjoining,  on  one  whereof  there  were  five 
tenements  erected,  and  on  the  other  one  tenement;  the 
whole  of  the  said  mansion-house,  lands,  and  tenements,  being 
situated  in  Chelsea,  in  the  county  of  Middlesex,  and  compris- 
ing about  two  acres ;  that  the  said  Richard  Rich  Wilford  was 
also  in  like  manner  entitled  to  another  estate,  nearly  adjoining, 
commonly  called  the  Ranelagh  estate,  comprising  eighteen 
acres  of  land  or  thereabouts,  with  twelve  messuages  thereon 
erected ;  and  that  being  so  seised  and  entitled,  he  duly  made 
his  last  will  and  testament  in  writing,  dated  the  28th  March, 
^822,  and  thereby  devised  and  bequeathed  all  his  real  estates 
and  the  residue  of  his  personal  estate  unto  the  respondent 
(his  wife),  her  heirs,  executors,  administrators,  and  assigns, 
for  ever,  and  appointed  her,  and  Joseph  George  Brett  and 
William  Augustus  Cane,  executrix  and  executors;  and  the 
respondent  by  virtue  of  such  will  was  in  possession  of  part 
of  the  testator's  real  estates,  particularly  of  the  said  mansion- 
house,  but  the  appellant,  George  Wilford  Bulkley,  was  in 
possession  of  other  part  thereof. 

Thfc  bill  further  stated  that  the  testator,  previously  to  the 
making  of  his  said  will  (viz.,  12th  August,  1820),  had  entered 
into  a  contract  with  John  Lawrens  BickneU,  solicitor  and 
agent  on  behalf  of  the  then  commissioners  of  the  Royal 
Hospital  at  Chelsea,  for  the  sale  to  them  of  part  (six  acres) 
of  the  said  Ranelagh  estate,  in  consideration  of  9000Z. ;  and 
that  the  testator's  title  to  some  part  of  the  said  Ranelagh 

&  Fin.  91;  Corley  u.  Stafford,  16  L.  J.,  N.  S  ,  Ch.  865;  1  De  G.  &  J.  238; 
Ex  parte  Collins,  2  Ir.  Ch.  Rep.  618;  Garrett  v.  Wilkinson,  2  De  G.  & 
^m.  244;  Perry  Trusts,  §§  171,  181,  182;  Austin  ».  Chambers,  6  CI.  & 
Fin.  1;  Hart  v.  Frame,  6  CI.  &  Fin.  193  and  notes;  Carter  v.  Palmer, 
8  CI.  &  Fin.  659;  Charter  r.  Trevelyan,*ll  CI.  &  Fin.  714. 
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estate  was  complicated,  as  having  formerly  been  held  by 
trustees  for  certain  shareholders  therein,  whose  shares 

*  were  thirty-six  in  number,  the  titles  to  most  of  them  *  104 
being  separate  and  distinct ;  and  that  in  consequence 

of  such  complication  doubts  arose  respecting  the  testator's 
title  thereto  ;  and  it  was  agreed  and  formed  part  of  the  said 
contract,  that  the  testator  should,  with  a  view  to  its  comple- 
tion, levy  a  fine  of  the  land  so  contracted  to  be  sold.  And 
the  bill  alleged  that  the  appellant,  who  had  been  employed 
by  the  testator  for  several  years  before,  and  had  done  much 
business  for  him  as  his  attorney,  was  the  attorney  employed 
by  him  on  the  said  sale  ;  and  that  from  the  conversations  he 
had  with  the  testator  on  the  subject  and  otherwise,  he  well 
knew  or  believed  that  the  testator  had  made  a  will,  and 
thereby  left  his  real  estates  to  respondent;  and  that  the 
appellant,  considering  himself  to  be  at  that  time,  as  he  actu- 
ally was,  the  heir  presumptive  of  the  said  testator,  formed  a 
scheme  of  causing  him  to  levy  a  fine  which  should  in  law 
include  the  whole  of  his  said  property,  and  thus  so  far  revoke 
his  will ;  and  that  with  such  view  and  design,  the  appellant 
advised  the  testator  not  to  confine  the  fine  to  that  part  of  the 
said  premises  called  the  Ranelagh  estate,  which  was  con- 
tracted to  be  sold,  but  to  levy  a  fine  of  the  whole  of  said 
Ranelagh  estate. 

The  bill  further  alleged  that  the  testator,  being  wholly 
ignorant  of  the  effect  of  levying  such  fine,  consented  to  act 
therein  as  advised  by  appellant,  and  accordingly  a  fine  sur 
eonuzance  de  droit  come  ceo^  &c.,  was  by  the  procurement  of 
the  appellant,  acting  therein  as  the  attorney  of  the  testator, 
levied  in  Michaelmas  term  1822,  of  twelve  messuages,  twelve 
gardens,  twenty  acres  of  land,  twenty  acres  of  meadow,  &c. ; 
and  that  the  appellant  caused  the  name  of  said  J.  L.  Bicknell 
to  be  inserted  in  the  fine  as   the  plaintiff,  in  order 

*  more  effectually  to  conceal  his  design  from  the  testa-  *  105 
tor  and  respondent,  and  that  the  same  might  appear  to 

have  arisen  out  of  the  contract,  and  that  the  respondent 
m^ht  be  the  more  readily  mduced  to  join  in  such  fine  ;  and 
that  the  appellant,  though  he  inserted  in  the  fine  such  a  num- 
ber of  acres  as  would  in  law  comprise  the  whole  of  the  testa- 
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tor's  property  at  Chelsea,  took  care  to  insert  twelve  messuages 
only,  in  order  that  the  testator,  in  case  he  should  look  into 
any  of  the  documents,  might  have  no  suspicion  that  any  other 
property  belonging  to  him  was  included  in  the  said  fine  than 
his  property  called  the  Ranelagh  property,  on  which  there 
were  exactly  twelve  messuages ;  and  in  order  to  induce  the 
respondent  to  join  in  the  said  fine,  the  appellant  not  only 
represented  to  her  that  it  was  necessary  to  confirm  the  title 
to  such  part  thereof  as  had  been  sold,  but  he  also  represented 
to  her,  in  the  presence  of  the  said  testator,  that  it  would 
strengthen  and  confirm  his  tide  to  the  residue  of  ihe  said 
property  ;  and  in  furtherance  of  such  fraudulent  design,  the 
appellant  did  not  state  to  the  testator  that  the  levying  of  such 
fine  would  at  law  operate  as  a  revocation  of  any  yriH  he  might 
have  made,  to  any  extent,  but  concealed  the  same  from  him ; 
that  no  uses  were  declared  of  the  said  fine ;  and  that  the 
testator  died  about  the  20th  day  of  December,  1822,  without 
having  altered  or  revoked  his  said  will  (save  and  except  so  far 
as  the  same  was  revoked  at  law  by  the  said  fine),  and  leaving 
the  respondent  his  widow,  but  no  children,  or  brothers,  or 
sisters,  him  surviving. 

The  bill  further  stated  and  charged  that,  shortly  after  the 
death  of  the  testator,  the  appellant,  conceiving  that  the  fraud- 
ulent purpose  he  had  intended  to  effect  was  completed,  wrote 
a  letter  to  the  respondent,  in  the  words  or  to  the  effect  fol- 
lowing :  — 

*  106  *  "  Chelsea,  April  3.  1823. 

"  Madam,  —  From  motives  of  respect  and  delicacy 
towards  you,  and  a  wish  to  avoid  the  appearance  of  precipi- 
tancy, I  have  hitherto  forborne  making  any  formal  entry  upon 
a  claim  to  the  property,  which,  as  the  legal  representative  of 
General  Wilford,  has  devolved  upon  me  in  consequence  of 
the  general's  intestacy.  Prom  the  same  considerations,  1 
refrained  adopting  certain  measures  which  prudence  and 
policy  dictated  two  months  ago,  in  support  of  my  title  ;  but 
the  period  is  now  drawing  nigh  beyond  which  longer  forbear- 
ance will  be  impracticable,  Without  compromising  the  inter- 
ests of  my  family  in  a  way  that  could  not  on  any  grounds 
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be  justified.  Therefore,  I  now  beg  leave  to  inform  you,  that 
in  the  character  of  the  general's  heir-at-law,  I  claim  all  those 
estates  in  Chelsea  whereof  the  general  died  seised,  and  all 
benefit  arising  from  the  same  from  the  day  of  his  decease. 
That  as  to  such  portions  of  those  estates  sts  is  in  your  occu- 
pation, I  request  from  you  either  a  recognition  of  my  right, 
or  a  tender  of  possession,  with  pajrment  of  an  adequate  rent 
during  the  period  of  your  occupancy.  In  the  event  of  your 
non-compliance  with  either  of  my  requests,  I  shall  be  under 
the  necessity  of  making  a  formal  entry  upon  the  premises 
previous  to  the  adoption  of  further  measures.  As  to  that 
portion  of  the  estate  which  is  in  the  hands  of  tenants,  I  shall 
require  of  such  tenants  payment  of  their  rent  for  my  own 
use,  and  an  atomment  to  me,  in  every  case,  for  the  premises 
they  respectively  occupy.  I  trust  you  will  not  conclude  that 
I  wish  to  put  you  to  one  moment's  inconvenience ;  so  far 
from  such  being  my  wish  or  desire,  that  I  would  make  any 
reasonable  sacrifice  to  avoid  it ;  but  the  existing  state 
of  things  is  such,  from  the  extreme  age  of  one  *  wit-  *  107 
ness,  and  the  infirmity  of  another,  that  in  case  of  pro- 
ceedings becoming  necessary,  in  consequence  of  a  refusal  to 
comply  with  my  request,  such  proceedings  cannot  be  delayed 
beyond  the  12th  instant.  I  have  the. honour  to  be.  Madam, 
your  very  obedient  humble  servant, 

"G.   W.   BuLKLBY." 

After  further  stating  that  the  appellant  had  continued  to 
claim  to  be  entitled  to  the  whole  of  the  real  estates  of  the 
testator,  as  his  heir-at-law,  alleging  that  the  fine  operated  as  a 
revocation  of  the  will ;  and  that  he  had  commenced  an  action 
of  ejectment  against  respondent,  to  recover  the  possession  of 
the  whole  of  the  said  real  estates ;  the  bill  prayed,  among 
other  things,  that  it  might?  be  declared  that  the  appellant  was 
a  trustee  for  the  respondent,  of  the  whole  of  the  lands,  tene- 
ments, and  hereditaments  late  belonging  to  the  said  testator, 
which  had  descended  to  him  as  heir-at-law  as  aforesaid,  ex- 
cepting such  part  thereof,  as  was  included  in  the  said  contract 
with  the  commissioners  of  Chelsea  Hospital ;  and  that  it  might 
also  be  declared,  that  the  respondent,  or  the  said  J.  G.  Brett 
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and  W.  A.  Cane,  were  entitled  to  receive  the  purchase-money 
of  the  land  contracted  to  be  sold  to  the  said  commissioners ; 
and  that  the  appellant  might  be  decreed  to  join  with  the 
respondent  in  conveying  the  same  to  the  surviving  commis- 
sioners ;  and  that  thereupon  the  said  commissioners  might  be 
decreed  to  pay  to  the  respondent,  or  to  the  said  J.  G.  Brett 
and  W.  A.  Cane,  the  purchase-money  according  to  the  terms 
of  the  said  contract ;  and  that  the  appellant  might  be  restrained 
by  injunction  from  further  proceeding  in  the  said  action  of 
ejectment. 

The  appellant,  by  his  answers  to  the  original  and  amended 
bills,  admitted  that  R.  R.  Wilford  died  seised  of  the 
*  108  estate  in  the  said  bills  n\entioned ;  and  *  he  also  admit- 
ted the  will,  and  the  contract  with  the  commissioners 
of  Chelsea  Hospital  prior  to  the  date  of  the  will.;  and  said 
that  the  said  testator's  title  to  the  Ranelagh  estate  was  very 
complicated,  and  that  the  difficulties  and  obscurities  of  it  were 
not,  as  the  appellant  believed,  confined  merely  to  that  part  of 
the  estate  which  was  contracted  to  be  sold,  but  extended  to 
the  whole  of  the  said  Ranelagh  estate,  which  estate,  or  some 
parts  thereof,  had  become  so  intermixed  with  other  parts  of 
the  testator's  real  estates,  by  the  taking  down  of  boundary 
fences  and  otherwise,  as  to  b^  in  many  instances  incapable  of 
being  separated  or  distinguished  therefrom  ;  and  that  in  con- 
sequence of  such  complication,  the  doubts  that  arose  respect- 
ing the  testator's  title  to  the  land  contracted  to  be  sold, 
equally  applied  to  the  residue  of  the  said  Ranelagh  estate 
not  contracted  to  be  sold ;  and  he  admitted  that  he  had  been 
employed  by  the  said  testator  and  had  done  much  business 
for  him  as  his  attorney,  and  was  the  attorney  employed  on 
the  said  sale,  but  denied«that  the  testator's  will  was  made  by 
him,  the  same  being  prepared  and  made  by  Messrs.  Ashmore, 
Few,  &  Hamilton ;  and  he  denied  that  he  knew  or  believed  or 
suspected  that  the  said  R.  R.  Wilford  had  made  a  will ;  on 
the  contrary,  he  believed,  until  after  his  death,  that  he  had 
not  made  any  will. 

The  appellant  further  answered,  that  at  the  time  of  levying 
the  fine  he  believed  that  he  Vas  related  to  the  testator,  and 
that  it  was  probable  he  was  his  presumptive  heir,  but  he  did 
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not  know  himself  to  be  such  heir,  the  relationship  between 
him  and  the  testator  being  distant;  and  he  said  that  the 
solicitors  of  the  said  commissioners  required  that  a  fine 
should  be  levied  of  that  part  of  the  testator's  propert)*^  which 
he  had  contracted  to  sell  to  them,  for  the  purpose  of 
*  removing  some  objections  or  defects  in  the  title  *  109 
thereto ;  and  appellant,  having  been  advised  and  be- 
lieving that  such  objections  or  defects  applied  'equally  to  the 
title  to  the  whole  of  the  Ranelagh  estate,  which,  consisting 
of  eighteen  acres,  with  divers  buildings  thereupon,  lay  inter- 
mixed with  and  could  not  be  easily  distinguished  from  the 
testator's  other  estates  at  Chelsea,  consisting  of  nearly  two 
acres  with  the  buildings  thereupon,  in  consequence  of  the 
said  testator  having  many  years  ago  destroyed  the  boundaries 
between  them,  and  made  various  alterations  therein ;  and 
being  also  advised,  that  if  a  fine  were  to  be  levied  which 
should  include  the  whole  of  the  testator's  estates  at  Chelsea, 
it  would  have  the  effect  of  strengthening  the  titles  thereto, 
and  that  the  expense  of  such  fine  would  not  be  much  greater 
than  the  expense  of  a  fine  which  shpuld  comprise  only  that 
part  which  was  contracted  to  be  sold ;  he,  imder  these  cir- 
cumstances and  for  these  reasons,  did  not  confine  the  fine  to 
that  part  of  the  premises  called  the  Ranelagh  estate,  but  ex- 
tended it,  in  the  description  of  the  parcels,  to  the  whole  of 
the  Ranelagh  estate,  and  all  the  testator's  said  other  estates 
at  Chelsea  which  lay  intermixed  therewith.  He  also  admitted 
that  no  uses  were  declared  of  the  said  fines,  by  reason  of  the 
unexpected  death  of  the  said  R.  R.  Wilford,  a  few  days  after 
the  levying  of  the  same ;  but  appellant  denied  that  he  had 
advised' the  levying  of  the  fine  with  the  view  alleged  in  the 
bill,  or  that  in  any  of  the  matters  relating  to  the  said  fine  he 
had  formed  the  fraudulent  designs  in  the  bills  alleged  against 
him,  or  contemplated  any  fraudulent  purpose  whatsoever. 

The  appellant,  in  his  said  answers,  admitted  that  he 
never  stated  to  the  said  R.  R.  Wilford  that  the  *  levying    *  110 
of  a  fine  would  at  law  operate  as  a  revocation  of  his  will 
to  any  extent ;  because  his  attention  was  never  called  to  that 
point,  inasmuch  as  he  was  iguor&nt  that  the  said  R.  R.  Wilford 
had  made  a  will,  nor  did  he  know  at  that  time  that  if  such  will 
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existed,  it  would  be  revoked  by  the  fine :  nor  did  appellant 
know  of  such  effect  of  a  fine  until  he  was  informed  by  a  con- 
veyancer, some  days  after  the  testator's  death,  that  the  testa- 
tor's will  was  thereby  revoked.  He  admitted  that  he  wrote 
and  sent  to  the  respondent  the  said  letter  of  the  3d  of  April, 
1823,  being  upwards  of  three  months  after  the  testator's 
death,  but  not  from  any  opinion  that  his  fraudulent  purpose 
as  alleged  in  the  bills  was  completed,  because  he  denied  that 
he  had  ever  intended  any  such  purpose.  And  he  a'lmitted 
that  he  had  ever  since  continued  to  claim  to  be  entitled  to 
the  whole  of  the  said  testator's  real  estates  at  Chelsea,  as  his 
sole  heir-at-law,  alleging,  as  he  was  advised  the  truth  was, 
that  the  said  fine  operated  as  a  revocation  of  the  said  will ; 
and  he  admitted  that  the  respondent  not  having  complied 
with  any  of  the  requests  made  by  him  in  the  said  letter,  he 
in  Easter  term  then  last  commenced  an  action  of  ejectment 
in  the  Court  of  Common  Pleas  against  her,  to  recover  posses- 
sion of  certain  parts  of  the  said  estates  at  Chelsea  which  were 
then  in  the  respondent's  occupation,  including  the  dwelling- 
house,  garden,  and  premises,  and  that  he  had  obtained  a  ver- 
dict in  the  said  action ;  and  that  a  cstse  had  been  reserved  for 
the  Court  of  Common  Pleas,  as  to  the  operation  of  the  said 
fine  with  respect  to  so  much  of  the  property  in  her  possession 
as  did  not  form  part  of  the  Ranelagh  estate :  and  he  denied 
that  the  said  action  was  brought  to  recover  the  posses- 
*  111  sion  of  the  whole  of  the  said  testator's  real  estates  *  at 
Chelsea,  inasmuch  as  the  appellant  was  then  in  the 
possession  or  in  the  receipt  of  the  rent  and  profits  of  some 
portions  of  the  said  real  estates :  and  he  submitted  that  he 
ought  not  to  be  declared  a  trustee  for  the  respondent  as  the 
alleged  devisee  in  the  said  will,  inasmuch  as  the  said  estates 
having  descended  to  him  as  heir-at-law  of  the  said  R.  R. 
Wilford,  he  was  entitled  to  the  same  for  his  own  use  apd 
benefit,  and  the  respondent  had  no  equity  to  call  on  him  to 
be  a  trustee  thereof. 

On  the  7th  of  April,  1825,  the  respondent  exhibited  her 

supplemental  bill  in  Chancery  against  the  appellant ;   and 

thereby,  after  stating  the  original  and  amended  bills,  she 

further  stated  that  the  appellant  obtained  a  verdict  in  the 
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said  action  of  ejectment  in  the  Common  Pleas ;  that  by  the 
injunction  of  the  Court  of  Chancery,  subsequent  to  the  said 
trial  and  verdict,  the  appdlant  was  restrained  from  suing  out 
a  writ  of  possession  in  the  said  action ;  and  that  he,  with  a 
•  view  of  taking  advantage  of  the  fine  which  he  so  fraudulently, 
and  contrary  to  his  duty  as  a  solicitor,  and  for  his  own  private 
ends,  caused  the  testator  to  levy ;  and  endeavouring  to  take 
advantage  of  the  said  injunction  being  confined  to  the  action 
in  the  Common  Pleas ;  had  since  commenced  an  action  of 
ejectment  in  the  King's  Bench  against  the  respondent,  for  the 
purpose  of  evicting  her  from  such  part  of  the  testator's  estates 
at  Chelsea  as  was  not  included  in  the  said  verdict ;  to  wit, 
the  mansion-house,  and  all  other  the  premises  late  belonging 
to  the  testator,  at  Chelsea,  and  not  included  in  the  said  Ran- 
lagh  estate.  The  supplemental  bill  charged  that,  as  the  fine 
on  which  the  appellant  rested  his  title  was  obtained  by  gross 
fraud,  the  appellant  ought  to  have  been  restrained  from 
proceeding  *  in  his  said  second  action,  and  from  com-  *  112 
mencing  any  other  action  for  the  recovery  of  any  part 
of  the  said  hereditaments :  and  it  prayed  that  the  appellant 
might  be  restrained  from  proceeding  in  the  said  action,  or  at 
least  from  suing  out  a  writ  of  possession  on  any  judgment 
he  might  recover  therein,  and  from  commencing  any  other 
action  against  the  respondent  respecting  the  said  freehold 
lands,  tenements,  and  hereditaments. 

The  appellant,  in  his  answer  to  the  supplemental  bill,  stated 
that  his  former  answers  were  true,  and  prayed  that  the  same 
might  be  taken  as  an  answer  to  so  much  of  the  supplemental 
bill  as  consisted  of  a  reference  to  or  repetition  of  any  of  the 
matters  contained  in  the  former  bills ;  and  he  admitted  that 
he  obtained  a  verdict  in  the  Common  Pleas.  And  he  further 
stated  that,  by  an  injunction  of  the  Court  of  Chancery,  he 
was  restrained  from  suing  out  a  writ  of  possession ;'  and  he 
admitted  that,  with  the  view  of  taking  advantage  of  the  fine 
(which .  fine  he  denied  that  he  fraudulently,  and  contrary  to 
his  duty  as  a  solicitor,  and  for  his  own  private  ends,  caused 
the  testator  to  levy),  and  endeavouring  to  take  advantage  of 
die  said  injunction  being  confined  to  his  proceedings  in  the 
Common  Pleas,  he  had  since  commenced  an  action  in  the  Court 
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of  King's  Bench  (a)  against  the  respondent,  for  the  purpose 
of  evicting  her  from  the  possession  of  other  of  the  said  testa- 
tor's real  estates  at  Chelsea;  viz.,  a  portion  of  the 
*113  mansion-house,  *and  the  stables,  coach-house,  land, 
and  premises  not  included  in  the  said  Ranelagh  estate, 
but  mixed  and  blended  therewith,  as  stated  in  his  former 
answers. 

The  respondent  having  replied,  and  issue  having  been 
joined  between  the  parties,  John  Laurens  Bicknell,  of  Green- 
wich, gentleman,  examined  on  the  part  of  the  respondent, 
said  he  knew  R.  R.  Wilford  about  three  years  prior  to  his 
death ;  was  employed  by  the  Commissioners  of  Chelsea  Hos- 
pital to  enter  into  and  sign  the  contract  mentioned  in  the 
pleadings ;  the  appellant  acted  as  the  solicitor  of  R.  R.  Wil- 
ford on  that  occasion.  Many  communications  passed  relative 
to  the  levying  of  a  fine  of  the  land  contracted  to  be  purchased, 
which  was  six  acres  of  the  Ranelagh  estate ;  and*  it  was  ar- 
ranged between  deponent  and  appellant  that  a  fine  should  be 
levied. of  the  said  land,  but  deponent  did  not  understand  from 
the  appellant  that  the  fine  was  to  extend  to  any  other  laud. 
Deponent  had  several  conversations  with  the  appellant  shortly 
after  the  decease  of  R.  R.  Wilford;  and  in  one  of  those  con- 
versations, appellant  said  the  fine  which  was  then  lately  lev- 
ied of  the  estates  of  the  said  R.  R.  Wilford  was  a  revocation  of 
his  will,  and  that  the  appellant  would  succeed  to  them  as  heir- 
at-law  :  upon  which  deponent  said  that  he,  on  the  part  of  the 
hospital,  should  require  the  executors  of  the  said  R.  R.  Wil- 
ford to  call  on  the  heir-at-law  to  be  a  party  to  the  conveyance 
of  the  land  purchased  for  the  hospital ;  but  that,  as  the  agree- 
ment had  been  executed  by  the  said  R.  R.  Wilford,  the 
purchase-money  would,  of  course,  be  personal  property,  to 
be  received  by.  the  executors.    The  appellant  said  he  (the 

(a)  This  action  wa^  tried  before  Lord  Chief  Justice  Abbott,  at  the 
Middlesex  sittings  after  Michaehnas  term,  1825,  and  a  Terdict  found  for 
the  appellant.  Upon  arguments  afterwards  in  the  Court  of  King's  Bench 
on  the  effect  of  the  fine,  it  was  held  by  the  whole  Court  that  it  did  not 
pass  more  than  the  Ranelagh  estate,  with  the  twelve  messuages  thereon. 
See  8  Dowl.  &  Byl.  549-553. 
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deponent)  should  wait  until  the  executors  communicated 
with  him  on  the  subject.  Upon  another  occasion, 
deponent,  *  having  accidentally  met  the  appellant,  *114 
remarked  to  him  that  very  great  fault  was  found  with 
him  (the  appellant)  for  not  having  told  the  said  R.  R.  Wilford 
that  the  fine  he  had  levied  was  a  revocation  of  his  will ;  to 
which  the  appellant  replied  in  these  words,  "  Why  should  I 
put  a  sword  into  the  general's  hands  to  cut  my  own  throat  ?  " 
or  words  to  that  effect :  and  the  appellant  added  that  he  had 
no  doubt  that  if  the  general  had  lived  a  short  time  longer, 
he  would  either  have  republished  his  will  or  made  a  new 
one. 

The  witnesses  for  the  appellant  deposed  to  the  effect  follow- 
ing :  Edward  Coke  Wilmot,  of  Boswell  Court,  conveyancer, 
said  that  about  ten  days  after  R.  R.  Wilford's  death,  the 
appellant,  ^hom  he  had  known  three  or  four  years,  waited  on 
him  on  business,  when  deponent  congratulated  him  on  the 
acquisition  of  fortune  which  he  was  informed  appellant  was 
to  derive  from  General  Wilford's  wiU ;  upon  which  the  appel- 
lant expressed  himself  much  disappointed* with  the  disposition 
made  by  the  general  of  his  property,  more  particularly  as  he 
believed  himself  to  be  his  nearest  relative,  and,  as  the  execu- 
tors told  him,  his  heir-at-law.  In  the  conversation  wliich 
deponent  had  with  the  appellant,  the  latter  stated  that  R.  R. 
Wilford  had  acquired  the  Ranelagh  estate  by  purchasing  at 
different  times,  as  opportunities  occurred,  the  respective  equi- 
table shares  of  the  different  proprietors ;  and  he  asked  depo- 
nent whether  the  circumstance  of  the  general's  acquiring  the 
legal  estate  subsequently  to  the  execution  of  his  will  did  not 
amount  to  a  revocation  of  the  will ;  to  which  deponent  replied 
that  he  was  of  opinion  it  did  not,  but  added  that  if  the  gen- 
eral had  levied  a  fine  or  suffered  a  recovery  subsequently  to 
the  execution  of  his  will,  and  without  having  afterwards 
republished  the  same,  in  that  case  the  will  would  be 
revoked.  The  appellant  *  appeared  to  be  astonished,  *  115 
and  expressed  a  strong  doubt  whether  the  deponent's 
opinion  on  the  point  was  correct,  and  added  that  he  dever 
before  understood  that  a  fine  or  recovery  would  effect  a  revo- 
cation of  a  will  previously  executed. 
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Mary  Frances  Penstone,  another  witness  for  the  appellant, 
deposed  that  she  kept  a  hotel  in  Cork  Street,  Burlington 
Gardens,  and  that  General  Wilford,  whom  she  had  known  for 
twelve  years,  came  to  her  house  in  November,  1822,  a  fort- 
night before  his  death,  accompanied  by  the  respondent  and 
the  appellant.  The  deceased  was  then  going  to  the  house  of 
the  Lord  Chief  Justice  Dallas  ;  and  the  appellant  endeav- 
oured to  persuade  him  not  to  go  then,  but  to  defer  the  business 
to  some  other  time,  as  the  general  was  then  taken  ill  with 
spasms ;  and  the  appellant  offered  to  go  to  the  house  of  the 
Lord  Chief  Justice  to  put  off  the  appointment.  The  said  R. 
R.  Wilford  refused  to  attend  to  the  appellant's  suggestions, 
and  appeared  to  be  angry  at  such  request,  and  declared  he 
was  determined  to  accomplish  the  business  he  came  upon ; 
and  he  accordingly  went  away  after  half  an  hour,  to  go,  as 
deponent  understood,  to  the  Lord  Chief  Justice's  house. 
The  respondent  then  assigned,  as  a  reason  for  her  husband's 
anxiety  to  accomplish  the  purpose  for  which  he  came,  that  he 
could  not  settle  his  affairs  until  that  was  done. 

Edward  Bulkley,  son  of  the  appellant,  in  his  depositions 
described  the  complicated  state  of  the  property ;  and  added, 
that  he  was  present  at  a  conversation  between  the  appellant 
and  R.  R.  Wilford,  on  the  Sunday  before  his  decease,  when 
the  latter  asked  appellant  when  the  business  of  the  contract 
with  the  commissioners  of  Chelsea  Hospital  would  be  finished, 
and  pressed  him  to  name  a  day  for  its  completion. 
*  116  *  When  appellant  answered  that  it  would  be  settled 
in  ten  days  or  a  fortnight,  the  deceased  said  that  that 
would  be  the  happiest  day  he  had  experienced  for  many  years ; 
and  he  gave  as  a  reason  for  his  anxiety,  that  he  intended  to 
settle  his  affairs  when  the  contract  was  completed. 

William  Shirkey,  a  pensioner  of  Chelsea  Hospital,  deposed 
that,  on  the  morning  of  the  day  on  which  R.  R.  WUford  died, 
he  was  directed  by  the  appellant  to  take  to  the  general's  house 
a  trunk,  containing  deeds  and  writings  relating  to  the  Rane- 
lagh  estate ;  and  when  he  arrived  at  the  gate  leading  to  the 
house,  the  appellant,  who  had  gone  there  before  him,  after 
talking  to  a  female  servant  at  the  gate,  beckoned  the  depo- 
nent and  ordered  him  to  take  the  trunk  back,  as  the  general 
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was  dangerously  ill;  and  deponent  believed  that  appellant 
was  prevented  by  that  cirenmstance  from  returning  the  said 
deeds  to  the  said  R.  R.  Wilford. 

Two  other  witnesses,  one  a  surveyor,  the  other  a  solicitor, 
deposed  to  the  state  of  the  estates ;  and  said,  that  by  reason 
of  the  removal  of  boundaries,  erections  of  buildings,  altera- 
tions  and  intermixture  of  parts  of  one  estate  with  the  other, 
it  was  extremely  difficult,  if  not  impossible,  to  distinguish 
between  the  Ranelagh  estate  and  the  hereditaments  of  the 
said  R.  R.  Wilford  which  did  not  form  part  of  that  estate. 

Hugh  Smith,  of  Cobham,  in  the  county  of  Surrey,  Esquire, 
said  in  his  depositions  that  he  knew  the  respondent  for  twenty 
years  and  'upwards,  the  appellant  for  about  twenty  years, 
and  R.  R.  WUford,  deceased,  for  twenty-five  years.     That 
the   said  R.  R.  Wilford  was,  in  his  lifetime,  possessed   of 
hereditaments  situate  in  the  parish  of  St.  Luke,  Chelsea,  in 
the  county  of  Middlesex,  part  of  which  descended  to 
him  from  *  his  father,  other  part  thereof  by  purchase    *  117 
from  John  Dixon,  Esquire,  and  other  part  by  pur- 
chase of  the  proprietors  of  Ranelagh.     That  he  (deponent) 
was  from  the  year  1801  to  1822  in  the  habit  of  being  profes- 
sionally consulted  as  a  conveyancer  by  the  trustees  of  what 
was  formerly  called  the  Ranelagh  estate,  in  the  pleadings  in 
this  cause  mentioned,  in  regard  to  the  title  of  the  said  estate, 
and  particularly  whether  the  trustees  thereof  could  of  them- 
selves dispose  of  the  same  without  the  concurrence  of  the 
several  individuals  equitably  interested  in  the  thirty-six  parts 
or  shares  whereof  the  said  estates  consisted,  and  if  not,  to 
advise  whether  the  said  individuals  had  such  titles  to  their 
respective  shares  as  would  enable  them  and  the  said  trustees 
to  convey  a  good  title  to  a  purchaser :  and  t&at,  in  order  to 
give  a  satisfactory  answer  to  the  said  trustees,  deponent  care- 
fully examined  and  investigated  the  title  of  the  said  trustees 
and  of  the  several  individuals  beneficially  interested  in  the 
shares  of  the  said  estate,  and  found  several  of  such  shares 
very  defective  in  title,  insomuch  that  deponent  advised  the 
said  trustees  and  such  of  tlie  proprietors  as  consulted  him 
that  they  (the  said  trustees)  of  themselves,  nor  with  the  con- 
currence of  the  several  other  persons  claiming  the  beneficial 
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Wilford  which  might  be  in  existence  at  the  time  such  fine  was 
levied. 

The  respondent,  on  the  3d  of  July,  1829,  signed  judgment 
upon  the  second  issue  so  found  for  her.  The  appellant,  on 
the  15th  of  the  same  month,  applied  by  motion  to  the  Lord 
Chancellor  for  a  new  trial  of  that  issue,  but  his  Lordship  did 
not  think  fit  to  make  any  order. 

The  causes  having  afterwards  come  on  to  be  heard  before 
the  Lord  Chancellor  on  further  directions,  his  Lordship,  by  a 
decree  bearing  date  the  30th  of  July,  1829,  declared  (among 
other  things),  that,  having  regard  to  the  finding  of  the  jury 
on  the  second  issue,  and  to  the  evidence  produced  and  read  in 
the  cause,  the  appellant,  the  lieir-at-law  of  the  testator  R.  R. 
Wilford,  ought  not  to  be  permitted  to  take  advantage  of  the 
fine  levied  by  the  said  testator ;  and  that  the  whole  of  the 
lands,  tenements,  and  hereditaments,  in  the  pleadings  men- 
tioned, excepting  such  part  thereof  as  was  included  in  the 
said  contract  with  the  governors  of  Chelsea  Hospital,  ought 
to  be  considered  as  having  passed  by  his  wiU  to  the  respon- 
dent ;  and  that  the  appellant  should  convey  to  her  in  fee,  or 
as  she  should  direct,  all  such  estate,  right,  and  interest,  as  had 
descended  to  him  as  aforesaid,  in  aU  the  said  lands, 
*  121  tenements,  and  hereditaments,  not  comprised  *  in  the 
said  contract :  And  it  was  ordered  that  the  appellant 
be  restrained  by  injunction  from  commencing  or  prosecuting 
any  other  action  at  law  against  the  respondent  respecting  the 
said  freehold  lands  and  hereditaments  lately  belonging  to  the 
said  testator,  &c. 

The  appellant  presented  his  petition  of  appeal  to  this  House 
from  the  decree  of  the  23d  of  February,  1826,  directing  the 
issues ;  and  also  from  the  orders  or  decrees  of  the  5th  of  May, 
1828,  and  of  the  15th  and  80th  of  July,  1829,  respectively  ; 
and  therein  submitted  that  they  ought  to  be  severally  reversed, 
And  the  respondent's  bills  dismissed  so  far  as  it  was  therein 
prayed  that  the  appellant  might  be  declared  a  trustee  for  the 
respondent  of  the  whole  of  the  lands  and  hereditaments  late 
belonging  to  the  testator  which  had  descended  to  the  appellant 
as  his  heir-at-law ;  and  that  he  might  be  restrained  by  injunc- 
tion from  further  proceeding  in  the  action  of  ejectment  in  the 
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bills  mentioned,  or  suing  out  execution  on  any  judgment  he 
might  recover  therein,  and  from  commencing  any  other  action 
at  law  s^ainst  the  respondent  respecting  the  freehold  heredita- 
ments belonging  to  the  testator. 

Sir  Edward  Sugden^  for  the  appellant.  —  The  object  of  Mrs. 
Wilford's  bill  was  to  make  the  appellant  convey  to  her  the 
estates  which  had  descended  to  him  as  heir-at-law  of  General 
Wilford.  The  Court  below  directed  issues  to  a  jury,  in  order 
to  ascertain  what,  if  any,  fraud  had  been  committed  by  Mr. 
Bulkley.  The  jury  found  for  Mr.  Bulkley  on  one  of  the  issues, 
and  against  him  on  the  other.  A  motion  was  then  made  in 
equity  for  a  new  trial,  which  was  refused ;  and  a  decree  was 
then  made,  consequent  upon  the  finding  of  the  jury,  ac- 
cording to  the  prayer  *  of  the  bill.*  The  object  now  is  to  *  122 
review  those  several  orders,  and  to  show  that  no  such 
orders  ought  to  have  been  made  upon  the  general  equity ;  but 
if  the  general  equity  did  exist,  then,  upon  the  particular  facts, 
to  insist  that  there  ought  to  have  been  a  new  trial. 

The  first  point  made  by  the  bill  was,  that  Mr.  Bulkley, 
knowing  of  the  devise  to  the  respondent,  formed  a  scheme  to 
have  a  fine  levied  of  the  testator's  property,  for  the  purpose 
of  revoking  the  will,  in  order  that  he  himself  might,  as  heir- 
at-law,  acquire  the  estates ;  and  that,  with  such  a  view,  he 
advised  the  testator  not  to  confine  the  fine  to  that  part  of  the 
premises  called  the  Ranelagh  estate,  respecting  the  title  of 
which  doubts  had  arisen,  but  to  levy  a  fine  of  the  whole  of 
the  estates.  It  may  be  necessary  to  state  that,  upon  argu- 
ment in  a  Court  of  Law,  the  operation  of  the  fine  has  been 
restrained  to  the  parts  which  were  sold,  and  to  the  other  parts 
of  the  Ranelagh  estate ;  and  it  has  been  held  that  the  descrip- 
tion of  the  parcels  in  the  fine  did  not  include  the  whole  prop- 
erty, (a)  The  only  part,  therefore,  now  in  question  is  that 
which  is  covered  by  the  fine  ;  namely,  the  Ranelagh  estate. 

Upon  that  part  of  the  case  relating  to  the  ejffect  of  the  fine, 
the  Vice-Chancellor,  in  delivering  his  judgment  directing  the 
issues,  was  of  opinion  that  it  was  not  at  all  to  be  considered 
necessary,  on  the  part  of  Mr.  Bulkley  sts  a  solicitor,  that  he 

(a)  See  8  Dowl.  &  Ryl.  549. 
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should  know  what  the  law  was  as  regards  that  point.     The 
question  has  been  often  tried  in  Courts  of  Common  Law,  that  is, 
whether  there  has  been  such  negligence  on  the  part  of  a  solici- 
tor as  would  enable  the  party  employing  him  to  recover 
*  123    damages ;  there  are  a  great  many  *  cases  to  show  that  he 
would  not  be  liable  as  an  attorney,  for  not  having  that 
knowledge  which  did  not  belong  properly  to  his  branch  of  the 
profession.    This  effect  of  a  fine  operating  as  a  revocation  of  a 
will,  which  is  now  familiar  to -most  of  your  Lordships,  was  not 
formerly  so  well  understood.     There  is  that  particular  instance 
of  a  former  Lord  Chancellor,  (a)  to  whom,  for  his  patriotic  ex- 
ertions, a  person  devised  a  very  large  estate  ;  and  an  attorney, 
also  happening  to  have  a  particular  friendly  feeling  towards 
that  distinguished  person,  "  to  make  assurance  doubly  sure," 
got  that  testator  to  levy  a  fine ;  and  when  the  testator  had 
done  it,  the  attorney  went  to  his  friend  whom  he  had  intended 
to  favour,  and  told  him  a  great  deal  about  what  a  kindness  he 
had  done  him.     Upon  consulting  other  learned  persons,  how- 
ever, it  turned  out  that  the  effect  of  this  attorney's  kindness 
was  to  revoke  the  will,  and  send  tHe  estate  to  the  heir-at- 
law  of  the  testator.     The  anecdote  serves  to  show  that  it  is 
not  generally  known   among  solicitors  that  a  fine  has   that 
operation.     Mr.  Bulkley  swears,  in  his  answer,  that  he  had 
not — and  it  is  clearly  proved  by  evidence,  as  far  as  such  a 
thing  can  be  proved,  that  he  had  not  —  that  knowledge  of  the 
law  which  would  have  enabled  him  to  tell  the  general  what 
effect  the  fine  would  have  on  the  will,  if  he  had  known  there 
was  one ;  and  then  it  was  put  in  the  issues,  first,  whether  the 
appellant  fraudulently  induced  the  testator  to  extend  the  fine 
to  the  whole  property ;  and  secondly,  whether  he  fraudulently 
omitted  to  inform  the  testator  that  such  fine  would  have  the  ef- 
fect of  revoking  his  will.     The  jury  found  there  was  no  fraud- 
ulent inducement  by  Mr.  Bulkley ;  it  was  clear,  on  the 
*  124    evidence,  that  he  not  only  did  not  *  suggest  the  fine,  but 
that  he  actually  wanted  the  levying  of  it  to  be  delayed, 
in  consequence  of  the  ill  state  of  health  of  General  Wilford  ; 
and  therefore  it  would  have  been  impossible  for  the  jury  to 
come  to  the  conclusion  that  he  induced  the  general  to.  extend 

(a)  Lord  Ebskike. 
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it.  The  evidence  of  Mr.  Hugh  Smith  showed  that  he  had,  for  a 
long  time  past,  suggested  the  necessity  of  levying  a  fine  of  all 
the  property ;  and  it  is  not  disputed  that  the  fine  in  the  par- 
ticular case  was  required  by  Mr.  Bicknell,  and  never  was 
suggested  by  Mr.  Bulkley. 

But  the  jury  found,  on  the  second  issue,  that  there  was  a 
fraudulent  concealment  on  the  part  of  Mr.  Bulkley  ;  that  he 
fraudulently  omitted  to  inform  the  testator  that  the  fine 
would,  as  to  the  property  comprised  in  it,  revoke  any  will  of 
the  testator  previously  made  of  that  property.  That  finding 
of  the  jury  turned  upon  a  conversation  which  took  place 
between  Mr.  Bulkley  and  Mr.  Bicknell,  two  months  after  the 
testator's  death.  The  Lord  Chancellor,  on  an  application 
made  to  him  for  a  new  trial  on  that  ground,  refused  to  grant 
it;  and  having  refused  that,  his  Lordship,  as  a  matter  of 
course,  decreed  in  favour  of  Mrs.  Wilford,  on  the  ground  of 
this  fraudulent  omission  to  inform  General  Wilford  of  the 
effect  of  the  fine.  Mr.  Bulkley,  by  this  appeal,  submits  that 
there  ought  to  have  been  no  issue  at  all  directed ;  but  the 
issues  having  been  directed,  and  the  first  found  for  him,  the 
second  could  not,  as  he  apprehends,  be  made  the  ground  for 
a  decree  against  him ;  the  evidence  produced  was  such,  and 
the  finding,  with  reference  to  that,  was  such  as  to  enable  him 
to  have  a  new  trial,  and  therefore,  qtiacunqite  vid^  there  ought 
not  to  have  been  the  decree  which  was  ultimately  made  against 
him. 

*  As  regards  the  general  question — and  a  more  impor-  *  125 
tant  question  never  arose  —  it  appears  to  us  that  in  this 
case  the  equity  has  got  a  little  wide.  There  is  nothing  like  it  in 
the  books ;  and  unless  your  Lordships  and  the  Courts  below  stop 
at  some  well-known,  clear,  marked  boundary,  it  is  not  easy  to 
foresee  to  what  extent  you  may  go.  There  is  nothing  in  the 
books  of  reports,  or  ever  laid  down,  that  goes  beyond  this,  — 
that  if  a  testator  is  prepared  to  do  a  thing  which  he  had  power 
to  do,  and  the  person,  who  would  take  his  property  if  he 
omitted  to  do  that  act,  makes  a  representation  to  him  to  this 
effect,  "  Don't  do  it ;  I  will  do  it  myself ;  don't  give  yourself 
the  t^uble  to  make  that  charge ;  the  property  will  come  to 
me,  and  I  will  take  care  to  do  it ; "  upon  such  representation, 
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the  act  not  being  done,  because  the  party  bound  himself  that 
he  would  do  it,  the  cases  go  simply  to  show  that  that  party 
shall  be  compelled  to  do  what  the  testator  would  himself  have 
done  if  he  had  not  been  prevented  by  the  promise  of  the  party 
who  afterwards  breaks  his  engagement.     TTiynn  v.  TTiynn^  (a) 
Devenish  v.  Baines.  (J)    This  case  goes  infinitely  beyond  any 
thing  of  that  sort.     This  is  not  a  declaration  made,  but  an. 
omission  to  make  it.     This  is  not  that  something  has  been 
spoken,  but  that  an  act  done  has  an  operation  which  has  not 
been  declared.     This  is  the  first  case  that  ever  has  occurred 
in  which  a  man's  legal  right  has  been  taken  from  him,  —  not 
upon  any  thing  which  he  has  done,  for  the  appellant  has  done 
nothing  improperly,  as  the  jury  have  found,  —  not  upon  any 
thing  which  he  has  said,  for  he  has  said  nothing,  —  not  upon 
any  misrepresentation,  —  not  upon  any  concealment,  for 
*  126    nobody  can  say  he  concealed  any  thing ;  as  nothing  *  was 
sought  to  be  known,  it  was  not  necessary  there  should  be 
any  statement,  — but  upon  an  omission  to  make  a  declaration, 
the  result  of  which,  as  it  has  happened  by  a  state  of  circum- 
stances over  which  he  had  no  control,  has  vested  an  estate  in 
himself.    There  is  no  proof  whatever  that  the  testator  himself 
was  ignorant  of  the  effect  of  the  fine ;  there  is  no  proof  of 
information  withheld  by  the  appellant,  as  far  sts  he  had  any 
knowledge ;  there  is  no  proof  that  the  appellant  himself  knew 
what  the  operation  of  the  fine  was,  so  that  he  could  commu- 
nicate it ;  but  there  is  negative  proof  that  he  did  not  know, 
and  he  has  sworn  positively  that  he  did  not  know,  its  opera- 
tion ;  there  is  no  proof  whatever  that  he  knew  a  will  had 
been  executed ;  he  swears  he  did  not  know  it ;  and  there  is 
no  proof  'whatever  that  he  knew  he  was  heir,  and  he  swears 
he  did  not  know  he  was. 

Other  solicitors  (Messrs.  Few  &  Ashmore)  were  concerned 
for  General  Wilford.  They  had  drawn  his  will,  and  were 
concerned  for  Mrs.  Wilford,  who  joined  in  the  fine ;  and  they 
had  never  told  Mrs.  Wilford  or  General  Wilford  that  it  would 
revoke  the  will.  They  knew  that  the  wUl  had  been  executed ; 
Mrs.  Wilford  knew  that  the  fine  was  levied.  Suppose  Mr. 
Ashmore  or  Mr.  Few  had  been  the  heir-at-law,  and  that  the 
(a)  1  Vem.  296.  (b)  Pre.  in  CLa.  3. 
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estate  had  been  devised  to  Mr.  Bulkley,  could  he  file  a  bill 
agamst  Mr.  Few  or  Mr.  Ashmore,  who,  knowing  that  there 
was  a  will,  and  that  a  fine  had  been  levied,  had  not  stated  the 
effect  of  the  fine  which  they  did  not  levy  ?  But,  according  to 
this  decree,  Mr.  Few  or  Mr.  Ashmore,  in  the  case  supposed, 
would  have  been  bound  to  give  up  the  estate  to  Mr.  Bulkley. 
Nobody  ever  heard,  in  a  Court  of  Equity,  any  thing  so  wUd. 

By  the  contract  with  the  Commissioners  of  Chelsea 
*  Hospital,  which  was  entered  into  in  1820,  a  fine  was  to  *  127 
be  levied ;  it  was  Mr.  Bicknell,  solicitor  for  the  college, 
and  not  Mr.  Bulkley,  who  suggested  and  required  it.  On  the 
28th  March,  1822,  the  will  was  prepared  by  Messrs.  Few  & 
Ashmore,  who  had  generally  acted  as  the  solicitors  for  Mrs. 
Wilford  as  well  as  for  General  Wilford.  Mr.  Bulkley  had 
nothing  to  do  with  that  will ;  it  was  cautiously  concealed 
from  him.  In  Michaelmas  term,  1832,  the  fine  was  levied, 
and  Mrs.  Wilford  joined  in  it.  Your  Lordships  will  not  have 
much  difficulty  in  supposing  that  she  mentioned  that  to  her 
solicitors.  But  the  great  pressure  of  this  case  is,  that  the  fine 
was  extended  beyond  the  land  contracted  to  be  sold.  Now  it 
is  not  easy  to  find  a  case  in  which,  when  a  fine  was  required 
by  a  purchaser  of  part  of  an  estate,  the  vendor  did  not  levy  a 
fine  of  the  whole,  meaning  to  declare  the  other  uses  at  the 
time  the  conveyance  was  to  be  made.  It  was,  of  course,  to 
make  Mr.  Bicknell  a  conusee  ;  it  was  not  intended  thereby  to 
mislead  anybody ;  it  is  sworn  by  Mr.  Bulkley  that  he  had  no 
improper  motive  in  making  him  a  conusee. 

Let  me  now  draw  your  Lordships'  attention  to  the  evi- 
dence in  this  case.  Mr.  Edward  Coke  Wilmot,  who  is  a  con- 
veyancer, and  the  object  of  whose  evidence  was  to  show 
that  Mr.  Bulkley  did  not  know  the  operation  of  the  fine, 
states,  that  about  ten  days  after  the  death  of  Mr.  Wilford, 
the  appellant  attended  the  deponent  on  business,  when  de- 
ponent congratulated  him  upon  the  acquisition  to  his  fortune 
from  the  will  of  Mr.  Wilford ;  upon  which  the  appellant  ex- 
pressed himself  much  disappointed,  more  particularly  so  as  he 
believed  himself  to  be  the  nearest  surviving  relation, 
and,  as  the  executors  told  him,  the  *  heir-at-law  also  *  128 
of  General  Wilford.     The  appellant  then  detailed  to 
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deponent  the  manner  in  which  General  Wilford  had  acquired 
the  Ranelagh  property ;  namely,  by  purchasing  the  respective 
equitable  shares  of  the  different  proprietors  as  opportunities 
occurred.  The  appellant  then  asked  deponent  whether  the 
circumstance  of  General  Wilford  having  subsequently  to  the 
execution  of  his  will  acquired  the  legal  estate  (being  pre- 
viously thereto  owner  of  the  equitable  estate  only  in  the 
respective  shares  of  the  Ranelagh  property),  did  not  amount 
to  a  revocation  of  his  will ;  to  which  deponent  replied  that  he 
was  of  opinion  it  did  not ;  but  that  if  General  Wilford  had  either 
levied  a  fine  or  suffered  a  recovery  subsequently  to  the  execu- 
tion of  his  will,  and  without  having  afterwards  republished 
the  same,  in  that  case  the  will  would  have  become  revoked. 
Upon  making  that  observation,  the  appellant  appeared  to  be 
astonished,  and  expressed  a  strong  doubt  whether  the  opinion 
given  by  deponent  upon  the  latter  point  was  tenable ;  and  he 
*  added  that,  although  he  had  been  in  practice  many  years,  he 
had  never  before  understood  that  the  circumstance  of  a  fine 
levied  or  a  recovery  suffered  by  a  testator  after  the  execution  of 
his  will,  would  effect  a  revocation  of  such  will.  So  that  as 
far  as  negative  evidence  can  go,  it  is  proved  that  the  appellant 
did  not  know  this  effect  of  a  fine;  and  your  Lordships  will 
always  bear  in  mind  that  he  has  purged  his  own  conscience 
by  swearing  over  and  over  again  (the  question  has  often  been 
put  to  him)  that  he  was  not  aware  that  that  was  the  effect  of 
a  fine,  nor  that  a  will  had  been  executed. 

The  evidence  also  shows  that  there  was  a  disposition  on  the 
part  of  the  appellant  to  prevent  the  general  from  levying 
*  129    the  fine.    Mrs.  Penstone,  who  *  kept  an  hotel  in  Bur- 
lington Gardens,  deposed,  "  that  R.  R.  Wilford  was  at 
her  house,  accompanied  by  the  respondent  and  appellant,  about 
a  fortnight  previous  to  his  death ;  that  he  was  very  much  indis- 
posed ;  that  he  was  on  his  way  to  the  house  of  the  Lord  Chief 
Justice,  as  he  then  informed  deponent;   that  the  appellant 
endeavoured  to  persuade  him  not  to  proceed  at  that  time  on 
the  business,  but  to  defer  it  to  some  future  period,  assigning 
as  a  reason  his  being  so  much  indisposed ;  that  he  refused 
to  attend  to  the  request  of  the  appellant,  and  appeared  to 
deponent  to  be  very  angry  at  such  request,  and  declared  that 
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he  was  determined  to  accomplish  the  business  on  which  he 
had  set  out;  and  the  respondent  gave  as  a  reason  for  the 
anxiety  her  husband  expressed  to  accomplish  the  purpose, 
that  he  could  not  settle  his  affair^  till  that  was  done.'*  This 
settling  of  his  affairs  meant  the  making  of  his  will ;  and  that 
the  general  was  anxious  to  make  his  will  is  evident  from  the 
conversation  between  him  and  the  appellant,  as  stated  in  the 
depositions  of  the  appellant's  son, "  that  General  Wilford  asked 
the  appellant  when  the  business  of  the  contract  would  be 
done,  and  repeatedly  pressed  him  to  name  a  day  for  its  com- 
pletion ;  and  the  appellant  answered  that  he  thought  it  would 
be  settled  in  ten  days  or  a  fortnight,  to  which  General  Wil- 
ford replied  that  that  would  be  the  happiest  day  he  had  for 
many  years ;  and  gave  as  a  reasoii  for  his  wishing  to  know 
when  it  would  be,  and  to  have  it  completed  without  loss  of 
time,  that  he  intended  to  settlp  his  affairs  when  the  contract 
was  completed."  His  object  then  was  to  hurry  the  thing  as 
much  as  posssible,  in  order  that  he  might  settle  his  affairs. 
To  settle  his  affairs  was  of  course  to  make  his  will.  It 
is  proved  by  another  witness  that  he  was  directed  *  by  *  180 
the  appellant  to  take  the  deeds  home ;  that  when  he 
arrived  with  them  at  the  gate  leading  towards  the  general's 
house,  at  that  moment  he  was  informed  the  general  was  just 
dead.  That  is  only  proved  in  order  to  show  a  fair  and  bond 
fide  winding  up  of  the  matter  on  the  part  of  Mr.  Bulkley  i 
that  he  was  entirely  closing,  as  far  as  regarded  himself,  the 
whole  transaction.  As  to  the  description  of  the  property, 
there  is  the  evidence  of  Mr.  Hugh  Smith,  which  was  after- 
wards read  at  the  trial,  to  show  that  he  was  the  person  who 
originally  advised,  and  who  afterwards  repeated  that  advice 
to  the  appellant  and  to  General  Wilford  himself,  to  levy  a 
fine  of  the  whole  of  that  property,  in  consequence  of  the  dif- 
ferent natures  of  the  title  ;  and  Mr.  Bicknell,  upon  his  cross- 
examination,  stated  expressly  that  he  was  the  person  who 
required  the  fine  to  be  levied. 

As  far  as  the  evidence  goes,  there  is  nothing  to  show  — 
there  was  nothing  when  those  issues  were  directed  —  that 
the  testator  himself  did  not  know  what  the  effect  of  the  fine 
was,  or  that  Mr.  Bulkley  knew  what  its  effect  was ;  on  the 
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contrary,  there  is  evidence  to  show  the  latter  did  not  know 
it.  So  that  every  thing  which  could  lead  to  a  fraudulent 
omission,  supposing  he  was  bound  to  declare  it,  every  circum- 
stance is  absent.  He  did  not  know,  first  of  all ;  he  could 
not  tell  what  he  did  not  know,  and  he  swears  he  was  igno- 
rant as  an  attorney  of  the  operation  of  the  fine :  and  it  is 
proved  by  Mr.  Wilmot  that  he  expressed  great  surprise  when 
he  was  told  it  had  that  operation.  If,  then,  your  Lordships 
should  be  of  opinion  that  he  did  not  know  of  its  effect,  as  the 
fair  result  of  the  evidence,  quoad  this  question,  there  was 

nothing  to  try  by  an  issue,  because  he  could  not 
*  131    fraudulently  omit  to  inform  his  client  of  that  which  *  he 

himself  was  not  informed  of.  Where  could  be  the 
inducement  for  him  to  commit  such  a  &aud?  He  did  not 
know  he  was  heir;  if  he  had  known  that,  he  might  then 
reasonably  have  inquired  if  there  was  a  will.  He  knew  he  was 
a  relation  and  an  object  of  great  regard  with  the  general,  who 
had  provided  for  several  of  his  children.  K  there  was  a  will, 
nobody  had  a  right  to  be  more  favoured  in  it  than  Mr.  Bulkley 
himself.  Can  you  suppose,  therefore,  if  he  had  known  there 
was  a  will,  that  he  would  have  directed  a  fine  to  be  levied  to 
destroy  tliat  will  ?  To  suppose  that,  is  to  suppose  insanity. 
He  might  be  destrojdng  his  own  prospects ;  for  no  one  was 
more  likely  to  be  provided  for  than  himself,  under  the  will  of 
General  Wilford.  There  was  no  sufficient  ground,  therefore, 
to  rest  the  case  on,  in  order  to  bring  before  a  jury  a  question 
of  a  fraudulent  concealments 

Your  Lordships  are  aware  of  the  great  importance  of  an 
answer  in  this  case;  because  if  you  (a  plaintiff)  come  to 
establish  your  title  in  a  Court  of  Equity,  and  you  ask  the 
defendant^  as  you  have  a  right  to  ask  him,  and  to  force  him 
by  the  jienalties  attached  to  false  swearing,  to  state  all  he 
does  know^  if  he  swears  he  is  not  guilty  of  the  act  with  which 
you  charge  him^  tliat  he  has  not  and  never  had  the  knowledge 
uixni  which  you  would  lay  the  foundation  for  your  equity,  — 
the  consequence  is  you  cannot  fix  him  with  that  from  which 
ho  has  entirely  punjod  himself*  for  a  man  has  a  right  to  have 
his  answer  read ;  unless  you  can  disprove  that  which  he 
swears,  as  vour  equitv  depends  on  the  case  vou  have  made. 
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and  he  flatly  denies  it  by  his  answer,  you  are  not  entitled  to  a 
decree  at  all.  The  alleged  equitable  title  cannot  succeed, 
because  it  is  not  proved.  It  is  of  the  essence  of  this 
case  to  look  to  what  the  defendant  has  sworn ;  *  and  *  182 
I  have  shown  to  your  Lordships,  in  answer  to  the  sev- 
eral bills,  that  he  has  repeatedly  pledged  his  oath,  and  there 
is  no  attempt  at  disproving  it,  that  he  did  not  know  the  effect 
of  the  fine  as  regarded  the  question  of  revocation :  he  did  not 
know  he  was  heir-at-law,  and  did  not  know  a  will  was  made. 

My  Lords,  there  is  another  point  which  is  exceedingly  imporr 
tant  to  be,  considered  in  this  question  as  regards  the  propriety  of 
the  conduct  of  Mr.  Bulkley,  if  he  had  even  known  the  operation 
of  the  fine.  Few  &  Ashmore  were  the  general's  confidential 
solicitors  ;  Mr.  Bulkley  was  a  relation,  and,  as  such,  an  object 
of  the  general's  bounty;  and  he  was  employed  by  him  in 
those  matters  in  which  no  confidence  was  necessarily  placed 
in  him  ;  as,  for  example,  no  confidence  was  necessary  in  com- 
pleting the  sale  of  part  of  the  estate,  beyond  that  which  you 
would  place  in  any  respectable  solicitor.  But  there  is  con- 
siderable confidence  necessarily  placed  in  the  man  who  has 
the  preparing  of  your  testamentary  disposition.  The  contract 
of  sale  may  be  known  to  all  mankind ;  there  is  no  reason  why 
it  should  be  concealed :  the  other  is  only  known  to  yourself 
and  your  confidential  solicitor,  and  you  desire  it  shall  not  go 
further.  Now  the  general  did  not  employ  his  relation  to 
draw  his  will,  being  desirous  probably  that  he  might  be  kept 
in  ignorance  of  his  testamentary  dispositions.  It  was  known 
that  Few  &  Ashmore  were  the  regular  solicitors,  both  of  the 
general  and  of  Mrs.  Wilford,  in  all  confidential  matters ;  would 
it  not  have  been  therefore  a  piece  of  impertinence  on  the  part 
of  Mr.  Bulkley  to  have  spoken  to  the  general  about  his  will  ? 

The  whole  case  before  the  jury  on  the  trial  of  the  issues 
turned  upon  the  conversation  which  took  place  between 
Mr.  Bulkley  and  Mr.  Bicknell,  and  which  is  *  put  very  *  133 
loosely  in  the  depositions  in  the  cause.  It  appears  that 
there  were  two  interviews  between  them ;  the  first  was  about 
six  weeks  after  General  Wilford's  death ;  the  second  was 
within-  a  week  after  that,  and  did  not  last  more  than  five 
minutes.     Mr.  Bicknell  says  the  appellant  informed  him  at 
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the  first  interview  that  the  fine  was  a  revocation  of  the  will 
of  General  Wilford,  and  deponent  did  not  recollect  that  he  did 
then  make  any  remark  thereon ;  but  that  on  another  occasion, 
when  deponent  was  at  the  Green  Man  Inn,  on  Blackheath, 
and  just  as  he  was  entering  a  room  there,  the  appellant  came 
up  to  him,  and  deponent  then  remarked  that  very  great  fault 
was  found  with  the  appellant  for  not  having  told  General 
Wilford  that  the  fine  he  had  levied  was  a  revocation  of  the 
will ;  and  in  reply  the  appellant  said,  "  Why  should  I  put  a 
sword  into  the  general's  hands  to  cut  my  own  throat  ?  "  and 
upon  deponent's  saying  that  he  ought  to  have  informed  the 
general  that  the  fine  was  a  revocation  of  his  will,  the  appellant 
replied,  "  that  he  had  no  doubt  that  if  the  general  had  lived 
a  little  time  longer,  he  would  either  have  republished  his  will 
or  made  a  new  one."  Now  is  a  man's  estate  to  be  taken  from 
him  for  a  rash  observation  in  a  casual  conversation  of  this 
sort  ?  In  the  first  conversation,  six  weeks  after  the  death,  not 
a  word  is  said  by  Mr.  Bicknell  in  disapprobation  as  to  the 
omission  to  state  the  operation  of  the  fine;  but  one  week 
after  that  again,  which  is  seven  weeks  after  the  general's 
death,  and  when  this  matter  became  the  subject  of  casual 
conversation,  Mr.  Bicknell  attacks  Mr.  Bulkley  on  the  ground 
of  his  not  having  made  the  communication.  This  conversa- 
tion is  made  the  foundation  of  a  decree  against  Mr.  Bulk- 
ley.  Now,  in  the  first  place,  does  the  observation 
*134  itself  *  warrant  the  decree  which  has  been  made? 
How  much  might  depend  on  the  manner  and  tone  in 
which  it  was  said,  the  present  or  the  past  tense,  with  reference 
to  the  question  which  was  asked  ?  But  what  does  it  amount 
to?  Mr.  Bicknell  thought  fit  to  enter  into  a  question  of 
morals  :  Mr.  Bulkley  might  very  well  say, "  If  you  put  it  upon 
me  as  a  matter  of  professional  duty,  as  to  whether  I  knew 
there  was  a  will,  whether  I  knew  I  was  heir,  whether  I  knew 
the  operation  of  the  fine,  I  cannot  enter  into  all  that  discussion 
with  you  here ;  but  if  you  are  putting  this  as  an  abstract 
question  of  morals,  then  I  say,  *  Why  should  I  put  a  sword  into 
tiie  general's  hands  to  cut  my  own  throat?'  "  Did  he  by 
these  expressions  admit  that  his  acts  were  fraudulent  ?  Are 
you  to  believe  that  a  man  in  this  casual  way  would  make  an 
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admission  which  would  take  an  estate  from  him  ?  You  can- 
not infer  fraud ;  you  must  have  it  proved.  Suppose  he  did 
express  those  words,  they  were  expressed  in  the  hurry  of  the 
moment ;  but  when  you  come  to  interrogate  the  man  on  his 
oath,  he  swears  positively  that  he  did  not  know,  and  there  is 
the  evidence  of  Mr.  Wilmot  to  corroborate  that  he  did  not 
know,  the  operation  of  a  fine  ;  he  swears  also  that  he  did  not 
know  he  was  the  heir,  and  that  he  did  not  know  there  was  a 
will.  Every  fact  from  which  your  Lordships  could  infer  any 
desire  on  the  part  of  Mr.  Bulkl^y  that  this  fine  should  have 
the  operation  which  it  had,  tends  to  a  contrary  conclusion. 
I  submit  therefore,  on  that  part  of  the  case,  that  there  ought 
to  have  been  no  issue  at  all  directed;  but  that  in  point  of 
law,  and  upon  the  facts  of  the  case,  there  ought  to  have  been 
a  decree  to  dismiss  the  bill. 

The  issues  were,  first,  whether  the  defendant  fraudu- 
lently induced  R.  R.  Wilford  to  extend  a  fine  *  levied  by  *  135 
him,  beyond  the  property  sold  to  the  commissioners ; 
secondly,  whether  the  defendant  fraudulently  omitted  to 
inform  Mr.  Wilford  that  the  fine  would  revoke  his  will  as 
to  the  lands  comprised  therein.  On  the  trial  of  these  issues. 
Doctor  Lancy  was  examined,  and  he  stated  that  ^^  he  attended 
General  Wilford ;  that  he  died  suddenly,  not  being  ill  more 
than  half  an  hour ;  understood  him  to  have  a  large  fortune, 
and  heard  him  mention  Mr.  Ashmore  as  his  legal  adviser." 
Then  Mr.  Few  was  examined,  and  he  said,  "  We  were  the 
solicitors  for  preparing  testator's  will ;  I  have  attested  the  exe- 
cution of  more  than  one  will  for  him.  I  saw  him  twice,  the  last 
was  in  November,  1821 ;  he  called  to  re-execute  the  will ;  he 
called  also  the  14th  of  June,  1820,  on  account  of  a  recent 
purchase  of  Ranelagh  estates."  By  this  evidence,  it  appears 
not  only  that  Few  &  Co.  were  the  solicitors  for  preparing  his 
wills,  but  that  the  general  was  in  the  habit  from  time  to  time 
of  republishing  his  will  or  making  a  new  wiU  as  his  property 
changed.  Your  Lordships  cannot,  therefore,  look  at  this 
testator  as  a  person  who  was  not  taking  advice  bf  his  own 
confidential  solicitors. 

The  evidence  of  Mary  Wilcox,  who  was  not  examined  in 
the  cause  in  the  Court  of  Chancery,  had  great  influence  on 
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the  jury.  She  said  she  lived  in  testator's  service ;  often 
saw  the  defendant  with  the  testator.  '*  I  was  at  home,"  she 
says,  *'  with  my  mother,  on«  account  of  my  bad  health ; "  she. 
lived  in  one  of  the  testator's  houses,  very  near  to  him.  "  De- 
fendant called  at  my  mother's  on  the  Saturday  after  the  tes- 
tator's death.  He  came  into  the  parlour,  and  said,  '  Well, 
how  do  you  do,  Mary  ?  So  the  poor  general  is  dead ;  he  has  not 
left  you  a  farthing,  you  will  not  get  your  fortune ;  never 

*  136    mind,  there  is  a  flaw  *  in  the  will ;  the  property  is  mine, 

and  I  will  take  care  of  all  of  you.'  "  Here  is  a  young 
woman  called  to  prove  this  statement  of  Mr.  Bulkley,  in  order 
to  show  that  at  this  early  period  he  was  aware  that  the  will 
was  revoked,  in  contradiction  of  that  which  he  has  positively 
sworn,  and  which  is  corroborated  by  Mr.  Wilmot  in  so  strong 
a  manner.  Let  us  consider  the  probability  of  this ;  and  sup- 
pose this  girl  was  cleaning  the  house,  and  while  she  was 
scrubbing  in  comes  Mr.  Bulkley,  and  without  the  least  reason 
in  the  world  to  induce  him,  he  tells  her  and  her  mother  that 
there  is  a  flaw  in  the  will,  tlie  property  was  his,  and  he  would 
take  care  of  them  I  But  the  mother  does  not  appear  to  have 
heard -a  word  of  this ;  for  the^  girl  says  her  mother  told  her 
she  did  not  hear  it,  and  the  girl  herself  never  mentioned  it  till 
this  cause  was  the  subject  of  discussion ;  and  her  mother  had 
in  the  mean  time  become  a  tenant  of  Mrs.  Wilford's.  The 
inference  to  be  drawn  from  these  facts  is,  that  the  daughter 
wished  to  benefit  the  mother,  and  trumped  up  this  story ;  for 
it  has  not  the  slightest  foundation  of  truth,  and  it  would  be 
absurd  to  give  it  credit.  We  had  no  intimation  that  any  such 
evidence  existed,  or  was  about  to  be  produced  at  the  trial ;  if 
we  had  known  it,  we  should  have  had  no  difficulty  in  rebut- 
ting it.  If  Mr.  Bulkley  had  said  all  this,  would  she  not  com- 
municate it  sooner  ?  would  she  not  have  run  to  her  mother 
with  breathless  haste,  and  exclaimed,  *'  How  very  fortunate ! 
the  general's  wiU  is  revoked ;  we  don't  get  a  fortune  under 
the  will,  but  Mr.  Bulkley  is  going  to  take  care  of  all  of  us." 
This  is  a  sort  of  declaration,  which,  if  it  had  been  made,  she 
would  have  communicated  to  her  mother.     But  she  says  that 

she  only  mentioned  it  to  her  a  week  or  ten  days  before 

*  137    the  trial.     The  mother  did  not  recollect  any  *  thing 
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about  it;  when  asked,  she  said  that  she  never  heard  it. 
That  there  is  the  foulest  perjury  in  this  statement  there  can 
be  no  donbt  whatever.  It  is  disproved  by  the  oath  of  Mr. 
Bulkley,  made  long  before  any  such  evidence  was  pretended 
to  exist.  It  was  never  suggested  that  there  was  such  evi- 
dence, or  that  such  a  person  would  be  brought  before  the 
jury ;  and  therefore  I  submit  to  your  Lordships,  that  as  this 
evidence  had  considerable  effect  on  the  jury,  and  came  by  sur- 
prise upon  us,  the  Court  of  Chancery  should  have  granted  a 
new  trial,  if  your  Lordships  should  think  that  there  ought  to 
have  been  any  trial  at  all.  If  your  Lordships  should  think 
there  was  no  such  case  made  by  the  bill  as  justified  the  direct- 
ing of  the  issues,  then,  seeing  that  the  first  issue  was  found 
for  Mr.  Bulkley,  namely,  that  there  was  no  fraudulent  induce- 
ment, I  submit  to  your  Lordships  that  you  must  still  dismiss 
the  bill,  because  the  fraudulent  omission  does  not  arise  unless 
there  was  a  fraudulent  inducement.  The  two  things  are 
necessary  to  give  an  appearance  of  equity  to  the  case.  But 
if  your  Lordships  should  decide  against  me  on  that  point, 
then  I  confidently  submit  that  there  ought  to  be  a  new  trial 
of  those  issues,  on  the  ground  of  the  introduction  of  the  evi- 
dence of  Mary  Wilcox. 

Mr.  F.  Pollocky  on  the  same  side.  —  The  question  here 
resolves  itself  into  the  equity  of  the  case,  and  the  law,  which 
is  the  trial  of  the  issue.  The  first  of  those  is  disposed  of. 
On  the  subject  of  the  equity,  I  shall  not,  following  my  learned 
friend,  trouble  your  Lordships  at  any  length.  I  need  not 
point  out  to  your  Lordships  the  danger  that  might  ensue,  if 
upon  light  grounds,  if  upon  other  than  the  most  satisfactory 
and  conclusive  evidence,  questions  of  this  sort  were  to 
be  entertained.  One  can  easily  put  a  variety  *  of  cases  *  188 
where  an  equity  might  be  considered  to  be  perfectly 
clear.  Thus,  if  it  were  made  out  satisfactorily  that  a  man 
had  sent  for  an  attorney  to  make  his  will,  who  happened  to 
be  his  heir-at-law;  that,  the  testator  being  ignorant  of  that* 
fact,  and  the  attorney  conscious  of  it,  the  will  is  made,  two 
witnesses  are  sent  for,  the  testator  stiggests  a  third,  the  law- 
yer assures  him  that  a  third  is  not  necessary ;  the  will  is  exe- 
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ciited  with  two  witnesses,  and  the  testator  dies.  If  all  these 
facts  were  made  out  to  the  entire  satisfaction  of  the  Court,  I 
can  understand  that  it  would  pro  tanto  repeal  the  Statute  of 
Frauds,  and  give  effect  to  a  will  of  real  estate  with  two  wit- 
nesses. 

My  Lords,  I  have  always  understood  that  fraud  is  a  matter 
that  cannot  be  inferred,  it  must  be  proved  by  distinct  and 
clear  evidence.  It  is  not  sufficient  that  there  should  rest  in 
the  mind  a  suspicion,  there  ought  to  be  something  far  beyond 
suspicion ;  there  ought  to  be  grave,  distinct,  clear  evidence 
that  what  is  affirmed  by  the  verdict  of  the  jury  on  the  second 
issue  is  the  fact.  It  is  not  becoming  a  Court  of  Eqmty  to 
send  a  suspicious  case  to  a  jury,  in  order  that  they  may  find 
a  verdict  in  accordance  with  the  secret  wish  of  that  Court, 
and  that  that  verdict  should  be  used  for  the  purpose  of  doing 
what  the  Court  of  Equity  could  not  have  done  without  it. 
That  is  a  very  dangerous  practice ;  and  great  injustice  may 
be  done  unless  a  Court  of  Equity  is  exceedingly  guarded  in 
its  appeal  to  a  jury,  —  with  all  the  respect  that  I  have  for  the 
verdict  of  a  jury,  when  a  matter  is  properly  and  distinctly 
raised  before  them  by  any  pleadings,  subject  to  the  correction 
of  a  Judge,  who  will  know  when  to  nonsuit  the  plaintiff,  — 
but  upon  an  issue  sent  from  the  Court  of  Chancery,  if  there 

is  the  slightest  ground  of  suspicion,  the  Judge  who 
*  139    tries  it  would  be  boimd  to  leave  the  matter  to  *  the  jury, 

and  send  back  their  opinion  to  the  Court  above ;  a  non- 
suit in  such  a  case  cannot  take  place,  there  must  be  a  verdict 
for  the  plaintiff  or  defendant.  If  the  Court  of  Equity  was 
minded  to  obtain  the  verdict  of  a  jury  for  the  purpose  of 
taking  a  course  to  which  it  saw  its  way  in  no  other  form 
nothing  would  be  more  easy  than  to  send  any  case  of  sus- 
picion to  a  jury,  and  to  ask  them  to  give  effect  to  that 
suspicion,  by  finding  a  verdict  according  to  the  course  that 
the  suspicion  would  lead  to.  In  nine  cases  out  of  ten,  on 
any  such  question  as  this,  the  verdict  must  be  for  the  plain- 
tiff, with  the  advantage  of  an  opening  speech,  and  with  the 
advantage  of  a  reply  if  the  defendant  gives  any  answer  by 
evidence.  I  must  say,  from  all  the  experience  I  have  had,  if 
questions  of  this  description  be  so  sent  for  the  decision  of  a 
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jury,  that  the  rights  of  the  subjects  of  this  country  would 
not  be  safe. 

My  Lords,  I  can  hardly  conceive  a  more  unfortunate  sort 
of  issue   than   this,   or  one  in  which  a   common   lawyer, 
acquainted  with  the  practice  and  the  course  of  proceeding 
before  juries,  would  not  anticipate  this  same  result  which  has 
occurred.     If  they  had  brought  this  issue  to  me,  I  should 
have  said,  ^^  Is  there  the  slightest  pretence  for  suggesting,  — 
is  there  a  point  of  the  weakest  sort  on  which  you  can  hang  a 
suspicion  ?  if  there  is,  take  that  issue  to  a  jury,  and  I  am 
certain  the  verdict  will  be  against  Mr.  Bulkley."    I  would 
appeal  to  any  common  lawyer,  whether  a  man  ever  has  a  fair 
trial  in  an  indictment  for  a  conspiracy  or  a  fraud,  with  the 
opening  speech  stating  and  aggravating  all  the  circumstances. 
The  defendant  by  his  counsel  states  his  case,  and  what  he 
has  in  answer,  and  then  comes  the  reply.     I  am  appealing  to 
the  experience  of  your  Lordships  on  the  subject;  and  if  this 
be  a  notorious  fact  in  the  history  of  the  administra^- 
tion  of  the  law  with  respect  to  matters  *  sent  to  a  jury    *  140 
to  try  in  cases  of  fraud  and  suspicion,  it  is  a  reason 
why  a  Court  of  Equity  should  be  very  cautious  in  sending  a 
matter  of  this  sort  to  a  jury  to  deal  with  those  suspicions 
which,  if  I  may  with  all  respect  say,  the  Court  of  Equity 
wishes  to  act  upon,  but  feels  that  it  dare  not :  whenever  there 
is  a  case  of  suspicion,  I  should  say  to  the  Chancellor,  ^^  If 
there  be  only  suspicion,  send  the  case  to  a  jury  and  you  will 
immediately  get  what  you  want,  —  the  verdict  of  a  jury  that 
the  suspicion  is  well  founded."     The  point  that  I  would  pre- 
sent to  your  Lordships'  attention  is  this,  that  an  issue,  such 
as  this,  so  vaguely  stated  for  the  consideration  of  a  jury, 
whether  a  man  did  do  or  omit  to  do  something  from  a  fraudu- 
lent intention,  —  an  issue  more  fraught  with  danger,  more 
calculated  to  work  injustice,  and  to  put  it  in  the  power  of  a 
Court  almost  to  make  what  decree  it  pleases  if  founded  on 
the  verdict  of  a  jury,  can  hardly  be  imagined  to  have  occurred 
in  the  history  of  the  law. 

Let  us  now  consider  the  question  of  fraud :  what  is  the 
evidence  of  that?  nothing  but  some  declarations  that  Mr. 
Bulkley  is  supposed  to  have  made  after  the  whole  thing  had 
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been  consummated,  and  which,  if  taken  as  they  ate  proved, 
are  perfectly  reconcilable  with  Mr.  Bulkley's  entire  innocence 
of  the  charge  imputed  to  him.  It  is  perfectly  consistent  with 
all  expressions  that  fell  from  Air.  Bulkley  after  the  testator 
was  dead,  and  that  he  was  entirely  unimpeachable  in  the 
transaction,  that  whatever  knowledge  he  had,  he  had  acquired 
after  the  testator's  death.  What  is  the  effect  of  the  finding 
that  the  defendant  did  not  fraudulently  induce  the  testator  to 
extend  the  fine  ?  As  compared  with  the  other  issue,  and  the 
finding  of  the  jury  upon  the  one  and  the  other,  is  not  this  the 

result:  that  wherever  you  have  legitimate  means  of 
*  141    getting  at  Mr.  Bulkley's  conduct  and  intention  *  you 

discover  them  to  be  honourable ;  and  it  is  only  where 
you  are  not  guided  by  evidence  and  conducted  by  fact,  but 
left  to  suspicion,  that  you  can  impeach  his  character  ?  When 
the  jury  are  bound  to  acquit  him  of  the  substantial  part  of  the 
charge,  how  monstrous  it  seems  that  they  should  convict  him 
when  there  is  nothing  but  suspicion !  The  jury  find  that, 
because  he  was  in  a  situation  to  be  benefited,  he  fraudulently 
omitted  to  do  some  act,  which  act  is  the  cause  of  any  benefit 
that  could  accrue  to  him.  Upon  the  trial  of  these  issues, 
there  was  no  distinct  evidence  upon  which  a  jury  could  safely 
act. 

My  Lords,  it  is  suggested  to  me,  and  being  in  connection 
with  the  trial  before  the  jury,  I  would  just  mention,  that 
Lord  Tenterden  laid  it  down  as  a  maxim  of  law,  and  told  the 
jury  distinctly,  that  they  ought  to  presume  that  Mr.  Bulkley 
knew  the  effect  of  the  fine.  For  many  purposes  undoubtedly 
it  may  be  taken  that  the  attorney  ought  to  have  known  that, 
'  but  there  was  not  a  tittle  of  evidence  to  prove  that  he  did 
know  it. 

[Lord  Wynpord.  —  Did  not  Lord  Tenterden  say  he  ought 
to  have  known  it  ?] 

I  recollect  perfectly  well  that  his  Lordship  told  the  jury  to 
presume  that  Mr.  Bulkley  knew  the  operation  of  the  fine. 

The  Earl  of  Eldon.  —  That  is  a  question  of  great  import 
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ance.  I  confess  myself,  I  should  have  thought,  and  I  hope 
it  will  turn  out  to  have  been  argued  in  the  Court  of  Chan- 
cery, that  the  Court  would  hold  the  doctrine,  that  an  attorney 
should  not  have  the  benefit  of  any  thing,  where  he  derives 
that  benefit  from  ignorance  of  that  which  he  ought  to  know. 

Sir  Charles  WetherelL  —  That  was  argued  in  the  Court 
below, 

*  The  Earl  op  Eldon.  —  For  that  reason,  I  confess  I  *  142 
should  hesitate  for  a  long  while  before  I  sent  an  issue 
at  aU.  I  believe  I  am  speaking  in  the  presence  of  gentlemen 
who  know  (whether  I  am  right  or  wrong  in  that,  is  perfectly 
immaterial)  I  generally  decided  every  thing  myself  that  I 
could  decide.  You  see  it  is  a  very  different  thing  to  say 
that  a  man  has  been  acting  fraudulently ;  that  is  what  one 
would  hesitate  a  long  time  before  imputing  it  to  anybody. 
But  if  you  can  sustain  it,  —  I  mean  if  you  can  take  this  as  a 
general  principle,  that  an  attorney  shall  not  be  heard  to  say 
that  he  did  not  know  what  he  ought  to  have  known ;  that 
may  happen  to  a  man,  perhaps,  whose  moral  conduct  in  the 
transaction  may  be  as  pure  as  possible. 

Mr.  F.  Pollock.  —  I  was  stating  what  fell  from  Lord  Ten- 
TERDEN  on  this  subject.  He  said,  ^^  You  ought  to  assutne  that 
the  defendant  did  know  what  the  effect  of  a  fine  was."  Now 
the  Vice-Chancellor  (the  present  Master  of  the  Rolls)  said 
that  was  a  question  for  the  jury,  and  accordingly  sent  it  to  a 
jury :  when  we  got  to  the  jury,  Lord  Tenterden  said,  "  No, 
that  is  matter  of  law,  we  ought  to  presume  as  against  an 
attorney."  I  can  understand  the  equity  that  one  of  your 
Lordships  has  alluded  to.  Whenever  an  attorney  has  been 
concerned  in  any  transaction,  be  it  conveyance,  fine,  will,  or 
any  thing  else,  he  shall  never,  as  against  his  client,  or  any 
person  claiming  or  to  claim  under  the  client,  have  any  pecu- 
niary benefit  from  that  transaction,  either  by  commission  or 
omission.  That  is  quite  intelligible ;  and  if  that  be  the 
ground  on  which  this  case  is  put,  that  is  a  question  for  my 
learned  friend  Sir  Edward  Sugden  to  grapple  with ;  but  in 
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the  mean  time,  I  do  hope  your  Lordships  will  think 

*  148    *  that  that  is  a  question  that  should  have  been  disposed 

of  by  a  Court  of  Equity ;  that  the  issue  ought  not  to 
have  been  directed ;  that,  being  directed,  it  ought  not  to  have 
been  so  found  upon  the  evidence  that  was  produced  before 
the  jury,  and  therefore  that  the  verdict  so  found  ought  not 
to  have  been  acted  upon. 

Sir  Charles  Wetherell^  for  the  respondent.  —  We  have  ah 
initio  protested  against  an  issue  being  granted,  as  it  placed 
the  trial  of  the  question  upon  a  much  more  favourable  foot- 
ing for  the  appellant  than  we  could  consent  to ;  for  if  he 
could  have  shown  on  the  trial  that  he  was  morally  guiltless, 
that  is,  did  not  ex  animo  perpetrate  a  fraud,  it  was  possible 
the  result  might  have  been  different  from  what  it  now  is. 
Fraud,  as  applicable  to  a  case  of  this  sort,  is  twofold ;  as  first, 
if  a  man  meditating  a  fraud  knew  that  there  was  a  will,  and 
knew  that  the  fine  would  revoke  it,  and  also  being  heir-at- 
law,  knew  that  unless  the  will  was  republished  the  fine  would 
'  bring  the  property  to  him  as  heir,  and  take  it  away  from  the 
devisee  ;  assuming  these  as  facts  proved,  we  say  they  would 
constitute  one  of  the  grossest  cases  of  moral  fraud  that  can 
be  stated.  But  assuming,  in  the  alternative,  that  the  individ- 
ual did  not  know  that  he  was  heir ;  did  not  know  that  a 
fine  would  revoke  a  will  and  bring  the  property  to  himself, 
and  that  therefore  his  conscience  was  exempt  from  moral 
turpitude,  still  we  hold  that  there  is  a  second  view  of  fraud 
in  the  contemplation  of  the  law ;  a  constructive  fraud,  de- 
pending upon  the  legal  principle,  that  if  A  is  bound  in  his 
professional  duty  to  give  B  advice  to  do  a  particular  thing,  and 
is  so  ignorant  of  his  profession  that  he  advises  B  to  do  a  thing 
which  B  would  not  do  except  imder  that  advice,  and 

*  144    which  even  upon  that  *  advice  he  would  not  do  if  he 

were  informed  of  the  consequence  of  the  act,  this  igno- 
rance of  A,  of  the  effect  of  an  act  which  he  is  bound  to  know, 
simple  ignorance,  free  from  moral  turpitude,  in  legal  con- 
struction constitutes  a  fraud. 

My  Lords,  at  the  time  the  fine  was  levied,  the  property  is 
represented  to  have  been  worth  about  80,0002.    The  portion 
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sold  to  the  Chelsea  Hospital  for  90007.  amounted  to  about  six 
acres  or  less  than  one-third  of  the  whole ;  so  that  the  question 
is,  whether  it  is  the  advantage  of  ignorance  or  premeditated 
fraud  that  has  operated  to  bring   into  the  pocket  of   the 
appellant,  who  gave  this  advice,  property  which  was  worth 
20,0002. ;  a  tolerably  good  douceur,  a  pretty  smart  bonus  for 
a  man's  ignorance  !     Who  would  not  be  ignorant  of  the  law 
of  fines  and  recoveries  ;  what  man  would  perfect  his  knowl- 
edge ;  who  would  ever  look  into  the  books,  and  disadvan- 
tageously  throw  away  his  time,  if  he  is  to  obtain  so  very 
considerable  a  remuneration  for  his  ignorance  of  his  duty !     I 
acquit  Mr.  Bulkley  of  being  the  perpetrator  of  that  inceptive 
fraud  of  representing  a  fine  to  be  necessary.     The  fine  being 
proposed,  and  being  undoubtedly  necessary  in  respect  to  the 
land  which  the  hospital   had   purchased,   I  will  not  make 
against  the  appellant  the  uncharitable  insinuation  of  repre- 
senting that  there  may  not  have  been  a  considerable  colour 
for  him  to  have  said  to  his  employer,  "  Why,  if  you  are  levy- 
ing a  fine  of  a  part  of  the  Ranelagh  estate,  it  is  not  amiss  that 
you  levy  a  fine  of  the  whole."    .Your  Lordships  are  aware 
that  a  part  of  the  estate  at  Ranelagh  was  not  held  under  this 
complicated  title  which  was  formerly  vested  in  thirty-six  pro- 
prietors.    The  mansion-house,  and  some  other  property,  con- 
sisting of  land  and  messuages,  were  not  embarrassed 
•  with  that  difficulty ;  but  when  the  fine  came  to  be    *  146 
levied,  the  descriptions  not  only  embraced  that  portion 
which  was  sold  to  the  hospital,  but  the  whole  of  the  property 
held  under  this  divided  and  split  title,  and  also  the  other 
property  at  Ranelagh  which  was  not  subject  to  any  difficulties 
or  complication  of  title.     It  is  admitted  by  the  appellant  in 
his  answer,  that  he  never  informed  his  relation,  whose  confi- 
dential adviser  he  was,  that  this  fine  would  revoke  his  will, 
—  the  antecedent  will,  which,  as  your  Lordships  know,  gave 
the  whole  of  the  general's  real  estates  to  Ids  widow.     I  wish 
here  also  not  to  do  Mr.  Bulkley  any  injustice ;  he.  had  not 
made  the  general's  will,  he  had  no  participation  in  the  mak- 
ing of  the  will.     I  will  suppose  that  he  had  not  known  what 
the  dispositions  of  the  property  were,  and  consequently  had 
not  used  this  fine  for  a  stratagem  to  supplant  the  will.     I 
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strip  the  case  of  all  those  prejudices  which  Mr.  Pollock,  in 
his  episode  of  misleading  counsel  and  misled  juries,  tells  us, 
nine  times  out  of  ten  attend  every  issue  in  which  a  widow  or 
a  person  standing  in  misericordia  on  one  side  makes  a  claim 
against  an  attorney  on  the  other,  contrary  to  the  rules  of  plain 
justice.  It  is  admitted  by  the  appellant,  that  no  information 
was  given  by  him  to  the  general  that  the  fine  would  operate 
as  a  revocation  of  the  will.  The  general  dies,  and  after  that 
Mr.  Bulkley,  not  immediately,  but  some  short  time  after- 
wards, writes  a  letter  to  the  widow  to  tell  her  that  all  the 
unsold  property  of  Ranelagh  is  his.  He  does  not  say  when 
this  posthumous  knowledge,  this  emanation  of  light,  broke  in 
upon  him,  that  the  fine  had  operated  as  a  revocation  of  the 
will ;  but  that  he  learned  it  soon  after  the  general's  death  is 

very  evident  from  the  date  of  his  letter  informing  the 
*  146    widow  that  he  claimed  the  whole  *  estate  ;  and  that 

was  not  an  idle  threat,  for  it  was  followed  up  by  two 
ejectments  brought  by  the  appellant  to  recover  possession 
from  her  of  the  whole  of  the  estates. 

The  line  of  argument  in  the  Court  below  on  the  respon- 
dent's bill,  praying  relief  from  the  proceedings  at  law,  was  to 
this  effect :  giving  up  the  fraud  of  moral  turpitude,  the  coun- 
sel below  relied  on  the  legal  construction  of  the  facts,  of  the 
confidential  attorney  of  a  man,  recommending  him  to  levy  a 
fine,  in  perfect  ignorance  of  its  operation ;  and  of  the  igno- 
rant adviser  by  its  operation  obtaining  that  property  which 
he  whom  he  advised  had  by  his  will  given  to  another  person ; 
that  that  act  itself  constituted,  by  legal  presumption,  a  fraud, 
and  that  the  public  policy  of  this  coimtry  made  it  a  fraud  for 
all  the  purposes  for  which  equitable  relief  could  be  given  ;  a 
fraud  as  cogent  on  the  protection  of  a  Court  of  Equity  as  a 
fraud  combined  with  moral  turpitude ;  and  the  more  so,  inas- 
much as,  unless  your  Lordships  lay  down  the  rule,  as  Lord 
Tenterden  did  on  the  trial  of  the  issues,  that  in  a  case  of  this 
sort  the  legal  adviser  must  in  law  be  presumed  to  know  that 
which  he  ought  to  know,  as  a  fact  you  could  hardly  go  into 
the  metaphysics  of  it,  because  as  to  what  passes  in  the  attor- 
ney's mind,  whether  he  did  or  did  not  know  it,  would  be  a 
nugatory  issue,  which  could  not  as  a  matter  of  fact  in  one 
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case  out  of  one  handred  be  affirmatively  or  negatively  estab- 
lished. 

The  proof  of  the  appellant's  ignorance  that  a  fine  operated 
a  revocation  of  a  will  depended  on  the  evidence  of  Mr.  Wil- 
mot,  who  stated  in  his  depositions  in  the  cause  in  the  Court 
of  Chancery,  that  some  time  after  the  death  of  the  testator, 
he  met  Mr.  Bulkley,  whose  face  represented  a  perfect  mask 
of  surprise  when  he  was  told  that  this  fine  had  that 
effect.  It  is  *  a  singular  thing  that  when  this  case  *  147 
afterwards  was  sent  to  a  trial  upon  the  issues,  this  per- 
son was  not  called  as  a  witness  to  prove  the  fact  of  ignorance 
on  the  part  of  the  appeUant  of  the  legal  operation  of  the  fine. 
What  he  stated  in  his  depositions  in  Chancery  might  have  been 
evidence  on  the  isues ;  if  any  thing  had  passed  in  conversa- 
tion on  the  matter,  that  conversation  would  have  been  evi- 
dence. This  gentleman,  or  any  one  else  who  could  have 
related  facts  from  which  the  jury  could  come  to  the  conclu- 
sion that  the  appellant  was  reaUy  ignorant  of  the  state  of  the 
law,  ought  to  have  been  produced ;  and  yet  he,  the  only 
one  who  at  all  comes  near  the  fact,  was  not  called,  though 
he  was  examined  in  the  Court  of  Equity,  and  his  examina- 
tion had  some  influence  with  Sir  John  Leach  in  directing  the 
issues. 

My  friend  who  last  addressed  your  Lordships  has  appealed 
as  it  were  to  the  conscience  of  Judges  in  equity.  He  says 
there  are  cases  in  which  they  have  not  fortitude  enough  to 
come  to  their  own  conclusion,  but  leave  it  to  juries  to  come 
to  that  conclusion  which  they  do  not  dare  to  express  them- 
selves. We  know  that  that  very  learned  individual  Sir  John 
Leach  has  been  more  firm  in  directing  issues  than  other 
Judges  of  Courts  of  Equity  have  been ;  there  has  been  upon 
many  occasions  a  marked  difference  between  him  and  a  noble 
and  learned  Lord  now  sitting  on  one  of  the  benches  of  this 
House.  There  are  cases  where  it  is  notorious  that  that 
learned  and  noble  Lord,  so  long  Chancellor,  would  not  direct 
issues  without  holding  that  it  was  the  bounden  duty  of  a 
Judge  in  equity  to  come  to  a  conclusion,  if  he  could  safely 
come  to  that  conclpsion  on  the  evidence  before  him,  and  not 
send  the  case  to  a  jury.    Sir  John  Leach,  on  the  other 
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^  148   hand,  relaxed  that  rule,  and  granted  *  issues,  where 
the  other  Judges  of  a  Court  of  Equity  would  have 
refused  them  and  assumed  to  themselves  the  task  of  Gon* 
eluding  upon  the  facts.     This  issue  was  directed  by  his 
Honor,  while  we  maintained  throughout  the  proposition  of 
constructive  fraud  in  law,  as  well  as  the  fraud  founded  on 
moral  turpitude ;   insisting  that  if  the  appellant  knew  and 
meant  the  fine  to  revoke  the  will,  then  it  was  a  fraud  of 
moral  turpitude ;  but  if  he  were  ignorant  of  it,  and  moral 
turpitude  did  not  exist  in  the  case,  that  then  the  construc- 
tive legal  fraud  remained  unshaken.     The  appellant?  now 
contends  for  the  proposition  that  no  issue  at  all  should  have 
been  directed,  and  that  unless  we  can  prove  moral  turpitude 
the  case  is  not  within  the  reach  of  a  Court  of  Equity ;  for 
both  Sir  Edward  Sugden  and  Mr,  Pollock  totally  threw  aside 
the  question  of  constructive  fraud,  founded  on  the  ground  of 
a  man's  being  ignorant  and  unable  to  perform  his  duty,  and 
profiting  by  his  own  ignorance ;  and  contended  that  from  the 
beginning  there  ought  to  have  been  no  issue  at  all  granted, 
and  that  all  the  proceedings  consequent  thereon  were  irregu- 
lar.    In  order  to  show  that  a  knowledge  of  the  effect  of  a 
fine  was  not  very  common  among  attorneys,  a  case  has  been 
mentioned  as  occurring  in  Lord  Erskine's  time,  who,  it  is 
said,  lost  an  estate  becaiise  the  adviser  of  the  gentleman  who 
gave  it  did  not  know  that  a  fine  would  operate  a  revocation 
of  a  will.     There  was  in  that  case,  whether  the  story  is  true 
or  not,  an  ingredient  which  does  not  occur  here ;  though  the 
Lord  Chancellor  Erskine  did  not  get  the  estate  himself,  the 
ignorant  attorney  did  not  get  it,  as  the  result  of  his  igno- 
rance ;  and  therefore  that  is  a  kind  of  case  which  does  not 
help  the  appellant.     But  we  have  the  judgment  of 
*  149    Lord  Tenterden  on  the  law  of  *  the  case,  whose  deci- 
sion has  been  confirmed  by  Lord  Chancellor  Ltndhubst, 
in  his  refusal  of  a  new  trial.    The  case  now  coming  here,  has 
there  been  any  view  of  it  stated,  any  principle  broached,  any 
authority  cited,  to  shake  that  decision  ?    It  is  very  true,  as 
Sir  Edward  Sugden  said,  that  many  of  the  cases  where  a 
man,  from  being  the  beneficial  owner,  is  converted  into  a 
trustee,  are  cases  either  of  contract  or  of  fraud  of  moral  tur- 
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pitade  ;  now  the  jury  in  this  case  finding  against  the  appel- 
lant on  the  second  issue,  have  affirmed  the  proposition  of 
moral  turpitude.  It  may  be  true  that  most  of  the  cases, 
where  a  man  was  converted  into  a  trustee  on  the  ground  of 
having  meditated  and  completed  a  fraud,  are  cases  of  con- 
tract or  of  a  will  obtained  either  by  misrepresentation  or 
information  withheld.  These  cases  occurred  frequently  when 
Lord  Hardwicke  was  Chaiicellor.  In  the  case  of  Bamealey 
V.  Powell^  (a)  he  laid  it  down  broadly,  that  not  only  where  a 
will  was  fraudulently  obtained;  but  that  where  a  fine  was 
fraudulently  obtained,  the  person  setting  up  a  title  under 
such  fine  was  as  much  to  be  converted  into  a  trustee  as  if  it 
were  the  case  of  a  will  obtained  by  fraud.  Lord  Hardwigke, 
in  that  case,  particularly  refers  to  the  case  of  a  fraudulent 
fine.  Mr.  Pollock^ s  argument  goes  almost  this  length,  that 
however  unconscientious,  inequitable,  unfair,  improper,  may 
have  been  the  means  by  which  the  fine  was  recommended 
and  levied,  it  is  not  to  be  disturbed  in  a  Court  of  Equity.  I 
only  refer  to  this  argiunent  now  for  the  general  proposition 
of  Lord  Hardwicke,  who  says  in  the  case  cited,  (h)  ^^  though 
the  Court  of  Equity  cannot  set  aside  a  judgment  of  a  com- 
mon-law Court,  obtained  against  conscience,  yet  will 
it  decree  the  party  to  acknowledge  *  satisfaction  on  *  150 
that  judgment,  although  he  has  received  nothing,  be- 
cause it  was  obtained  where  nothing  was  due  ;  so  it  cannot 
set  aside  a  fine  for  being  obtained  by  fraud  and  imposition, 
98  the  Court  of  Common  Pleas  to  a  certain  degree  and  with 
some  restrictions  may  ;  yet  on  a  conveyance  so  obtained  this 
Court  never  sends  the  plaintiff  to  the  Common  Pleas  to  set 
aside  such  conveyance,  but  considers  the  person  obtaining  the 
estate,  even  by  fine,  as  a  trustee,  and  decrees  him  to  recon- 
vey,  on  the  general  ground  of  laying  hold  of  the  ill  conscience 
of  the  party  to  make  him  do  what  is  necessary  to  restore 
matters  as  before."  It  would  be  superfluous  for  me  to  quote 
cases  to  illustrate  a  principle  almost  coextensive  with  every 
mode  in  which  a  person  unfairly  acquires  title  to  property, 
whether  by  deed,  will,  bond,  judgment,  however  externally 
perfect,  however  legally  perfect,  may  be  that  title.  The 
(a)  1  Ves.  Sen.  120,  284.  (6)  P.  280. 
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proposition  of  Lord  Hardwicke  is  commensurate  with  every 
species  of  cases,  and  is  founded  on  the  principle  that  the 
unimpeachable  legal  title  is  an  impeachable  title  in  equity,  if 
by  forcing  the  conscience  you  can  convert  a  man  into  a 
trustee  for  the  person  whom  he  has  originally  supplanted. 

My  Jeamed  friend  Mr,  Pollock  has  not  troubled  himself 
with  the  history  of  this  case,  but  he  asks  your  Lordships, 
"  Why  not  lay  down  the  rule  d  priori^  that  an  attorney  shall 
never  take  any  thing  from  his  client  ?  "  That  would  be  a 
very  severe  rule  indeed;  that  is  not  a  rule  of  the  law  of 
England ;  but  a  rule  of  the  law  of  England  from  the  earliest 
times  is,  that  he  may  take  the  gift,  but  he  must  also  show 
that  it  was  fairly  acquired.  In  the  French  law,  it  is  a  nile 
of  incapacity  d  priori^  that  a  confessor,  a  physician,  a  sur- 
geon, an  apothecary,  a  manager  or  confidential  person, 
*  151  can  take  *  no  property  whatever  from  his  friend,  his 
client,  his  patient,  if  it  is  given  at  the  time  while  that 
relation  between  the  parties  may  be  supposed  to  have  any 
influence  whatever.  But  that  has  never  been  a  rule  of  the 
law  of  England,  of  which  the  rule  has  been,  not  that  a  per- 
son is  incapable  of  taking,  but  that  he  should  show  that 
improper  influence  was  not  used.  There  is  no  rule  that  a 
trustee,  even,  cannot  take  a  benefit ;  there  is  no  incapacity 
a  priori^  but  he  must  show  that  the  transaction  was  fair. 
The  point  for  consideration  is  this :  does  not  the  public  policy 
of  our  law  require  that  an  individual,  who  gives  advice  to 
his  client,  shall  not,  whether  from  the  moral  turpitude  of 
design,  or  from  the  legal  fraud  of  ignorance,  give  to  him  that 
advice  which  is  to  have  the  efiPect  of  taking  from  the  client's 
intended  devisee  the  property  devised,  and  of  drawing  it  to 
himself,  —  an  efiPect  derived  solely  and  entirely  from  his 
ignorance  ?  This  is  a  case  of  crassa  negligentia,  or  crassa 
ignorantia^  and  it  is  upon  that  groimd  Lord  Tenterden's 
opinion  of  it  must  be  imderstood  to  rest ;  an  opinion  in  which 
the  late  Lord  Chancellor  clearly  concurred,  in  his  refusing  to 
grant  a  new  trial  of  the  issues. 

The  appellant's  counsel  seem  pleased  to  suppose  that  there 
is  no  parallel  case  to  this :  says  Sir  E.  Sugden,  ^^  You  must 
show  me  a  case  Hke  this,  if  you  insist  on  sustaining  the  decree 
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of  the  Court  below."  Now  it  happens  that  we  can  produce 
a  parallel  case,  notwithstanding  the  novelty  of  the  circum- 
stances ;  a  case  not  the  worse  for  being  decided  by  that  very 
eminent  and  acute  lawyer,  Sir  Anthony  Hart,  when  he  was 
Lord  Chancellor  of  Treland :  the  very  case  which  we  are  dis- 
cussing here,  with  reference  to  an  attorney  not  advising  his 
client  that  a  fine  would  revoke  his  will  of  real  estate, 
has  occurred  *with  reference  to  personalty,  in  the  *152 
instance  of  a  counsellor  in  Ireland  drawing  a  will  and 
being  executor  in  it,  without  telling  his  client,  the  testator, 
that  his  being  made  an  executor  would,  ipso  jure^  carry  to 
himself  the  residue  of  that  property.  It  is  the  case  of  Segrave 
V.  Kirwan^  (a)  decided  in  1828.  The  marginal  note  to  the 
report  is  this :  ^^  Personal  estate  not  disposed  of  by  a  will 
drawn  by  the  confidential  coimsel  (the  sole  executor),  with- 
out informing  the  testator  of  the  legal  effect  of  the  will,  held 
to  be  a  trust  for  the  next  of  kin ;  for  it  was  the  boimden 
duty  of  the  counsel  to  have  informed  the  testator  that  if  he 
made  no  disposition  of  his  personal  estate,  the  law,  in  conse- 
quence of  his  being  the  sole  executor,  would  entitle  him  to 
retain  it  for  his  own  benefit ;  he  was  bound  to  inquire  of  the 
testator  in  plain  and  distinct  terms,  whether  it  was  his  will 
that  he  should  retain  the  personal  estate  for  his  own  benefit." 
In  that  case  the  next  of  kin  appeared  to  have  been  persons 
of  whoni  the  testator  knew  nothing ;  certainly  it  does  not 
appear  from  the  case  that  he  had  them  at  all  in  view  when  he 
applied  to  the  defendant,  a  learned  coimsel,  to  give  him 
advice  in  making  his  will.  That  defendant  said  in  his  answer, 
that  he  was  convinced  that  ^^  the  testator,  in  making  his  will, 
never  had  his  next  of  kin  in  contemplation,  and  that  he  did 
not  know  even  who  they  were ;  that  in  July,  1809,  he  had 
received  the  instructions  from  the  testator ;  that  he  did  not 
commit  them  to  paper ;  that  he  left  the  testator's  house  then, 
and  did  not  return  till  the  middle  of  August,  when  he  received 
the  same  instructions,  and  wrote  a  draft  of  a  will  accord- 
ingly." So  that  the  learned  counsel  was  desired  to  make  a 
will  for  the  testator,  and  to  name  himself  therein  as 
*  the  sole  executor,  not  a  word  being  mentioned  about    *  153 

(a)  1  Beat.  157. 
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the  next  of  kin ;  and  Sir  Anthony  Hart,  in  his  judgment, 
declared  that  the  defendant  in  that  case  "  should  have 
told  the  testator,  when  he  made  him  executor,  that  the  con- 
stitution of  that  character  would  carry  with  it  the  residue  of 
the  personal  estate."  That  case  seems  to  have  been  very 
fully  argued.  Bamesley  v.  Powell^  and  other  cases,  among 
which  were  some  cases  decided  by  Lord  Eldon,  were  referred 
to,  and  the  doctrine  was  gone  into  very  fully;  and  Sir 
Anthony  Hart,  having  gone  through  some  of  the  cases  of 
wills  improperly  obtained,  said,  "  I  have  no  diflSculty  in  pledg- 
ing inyself  to  this  principle  of  equity:  wherever  a  profes- 
sional man  is  called  on  to  give  his  services  to  a  client,  whether 
to  prepare  a  deed  or  will,  the  law  imputes  to  him  a  knowl- 
edge of  all  the  legal  consequences,  and  requires  that  he 
should  distinctly  and  clearly  point  out  to  his  client  all  those 
consequences,  whence  a  benefit  may  arise  to  himself  from  the 
instrument  so  prepared ;  and  that  if  he  fail  to  do  so,  equity 
will  deprive  him  of  it."  The  principle  of  law,  therefore,  has 
been  practically  laid  down  in  a  weaker  case  than  the  present ; 
because,  if  a  lawyer  is  sent  for  to  make  a  will  for  a  client, 
who  says,  "  I  will  make  you  my  executor,"  and  does  not  say, 
*'  Shall  I  give  something  to  my  next  of  kin?  "  or  has  not  the 
name  in  his  recollection,  there  it  is  a  very  different  case  from 
this,  in  which  a  will  having  been  made,  there  was  an  antece- 
dent right,  in  the  moral  sense  of  the  expression ;  an  ante- 
cedent bounty,  which  had  actually  passed  from  the  devisor ; 
a  mind  qiade  up  to  give  to  a  particular  individual,  and  that 
gift  is  supplanted  by  the  ignorant  advice  of  the  lawyer. 
The  case  in  Ireland  is  not  so  strong ;  it  is  not  a  case  of 
*  154  a  revocation  of  a  will  made ;  it  is  not  *  a  case  of  sup- 
planting a  gift ;  it  is  the  case  of  a  man  who  has  made 
no  will ;  who  sends  for  counsel  to  advise  him  to  make  his 
will ;  the  thing  is  sketched  out,  the  party  making  it  not  men- 
tioning his  next  of  kin,  or  any  other  personal  legatees ;  the 
counsel  made  his  executor ;  and  yet  the  rule  there  laid  down 
is  stricter  in  principle  and  more  extensive  in  its  application 
than  is  required  in  the  present  case. 

A  Court  of  Law  acts  upon  the  principle  of  compelling  com- 
pensation for  mere  ignorance ;  a  Court  of  Equity,  where  the 
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specific  remedy  is  administered,  compels  a  man  to  give  up 
that  which  his  ignorance  acquired  to  him,  and  made  another 
person  lose.  If  it  were  otherwise,  an  attorney  may  make  a 
will  or  any  instrument,  and  the  rule  would  be,  that  he  is  not 
bound  to  know  whether  the  advice  which  he  gave  was  to 
operate  to  displace  a  gift  antecedently  made  by  will  or  other 
instrument;  and  that  the  more  ignorant  the  attorney,'  the 
better  and  the  safer  will  be  the  enjoyment  of  the  fruits  of  his 
ignorance.  That  principle  would  be  subversive  of  the  rules 
that  regulate  the  relation  between  attorney  and  client.  Unless 
it  is  conceded  that  the  principle  of  equity  is  applicable  to 
professional  ignorance  as  well  as  to  moral  fraud,  your  Lord- 
ships will  practically  find  that  there  is  very  little  difference 
between  ignorance  and  design,  or,  in  other  words,  that  a  man 
may  be  designedly  ignorant. 

With  respect  to  the  trial  of  an  issue  in  cases  like  this,  in 
ninety-nine  cases  out  of  a  hundred  you  cannot  prove  one  way 
or  the  other  the  proposition  o{  knowledge  or  ignorance ;  it  is 
nugatory,  therefore,  to  try  the  question  as  a  question  of  fact, 
which  in  such  a  majority  of  cases  it  is  almost  impossible  to 
ascertain.    A  case  of  fraud  or  moral  turpitude  you  may 
try ;  but  in  taking  a  distinction  *  between  the  res  gestae    *  155 
of  the  original  design  and  the  moral  turpitude  of  that 
design,  and  allowing  that  equitable  relief  may  be  given  in 
the  one  t^ase,  but  denying  it  in  the  other,  where  the  party 
giving  the  advice  may  shelter  his  conscience,  and  may  say  that 
in  the  eye  of  God  he  has  not  committed  the  fraud,  because 
he  did  know  he  was  committing  it,  —  a  distinction  between 
frauds  profitably  practised  in  a  state  of  ignorance,  and  frauds 
practised  under  a  state  of  the  knowledge  of  the  law,  —  your 
Lordships   cannot  practically  enforce  your  own  "metaphys- 
ical distinction,  and  no  certain  principle  can  be  established. 
I  apprehend,  therefore,  with  great  deference  to  your  Lord- 
ships, that  in  a  case  where  we  have  the  authority  of  principle, 
—  where  we  have,  after  full  consideration  of  this  case,  the 
authority  of  Lord  Ltndhurst,  and  of  Lord  Tenterden  also, 
in  bis  ruling  to  the  jury  on  the  issue ;  and  where  we  have, 
in  the  case  last  cited,  an  enforcement  of  the  same  principle 
carried  infinitely  further  than  this  case,  —  your  Lordships  will 
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feel  yonrselyes  compelled^  under  all  the  circumstances,  to 
affirm  the  decrees  and  orders  appealed  from. 

Sir  WUliam  Homey  on  the  same  side.  —  This  is  a  case  of 
the  greatest  importance,  not  only  in  respect  of  the  amount 
of  the  property,  but  also  of  the  principle  involred  in  it.  The 
property  consists  of  about  20  acres ;  there  is  one  title  to  about 
2i  acres ;  there  is  quite  a  different  title  to  the  remaining  17i 
acres.  The  2i  acres  General  Wilford  either  inherited  or  took 
by  devise  from  his  father ;  the  remainder  of  the  20  acres  he 
had  acquired  by  various  purchases  from  different  owners. 
Mr.  Bulkley  admits  by  his  answer,  that  he  never  asked  Gen- 
eral Wilford  for  the  title-deeds  to  those  2^  acres ;  so 
*156  that  the  general  could.* have  no  idea  that  the  fine 
would  affect  them.  Mr.  Bulkley  being  the  general's 
confidential  solicitor  in  the  contract  with  the  Governors  of 
Chelsea  Hospital,  the  general  put  into  his  hands  the  business 
of  making  a  title  to  six  acres  purchased  by  them,  a  portion  of 
the  17^  acres.  General  Wilford  did  not,  as  was  insinuated 
in  the  argument  for  the  appellant,  want  to  improve  his  own 
title  to  any  part  of  the  estate ;  the  demand  for  the  fine  was 
made  by  the  purchasers,  to  whom  it  was  a  matter  of  the  most 
perfect  indifference  in  what  state  the  title  would  remain  to 
any  portion  of  the  property  ultra  the  six  acres  purchased. 
Mr.  Bulkley  does  not  pretend  to  say,  that  he  stated  to  the 
general  that  a  fine  was  necessary  to  cover  either  the  whole 
17i  acres,  or  the  whole  20  acres.  No  evidence  is  given  of 
such  statement ;  and  the  counsel  at  the  bar  have  not  attempted 
to  state  that  any  communication  was  made  to  the  general,  or 
that  the  general  had  reason  to  suppose  that  the  form  of  the 
conveyance  would  in  any  way  whatever  affect  any  portion  of 
the  property,  except  the  six  acres  sold.  Mr.  Bulkley,  there- 
fore, by  extending  the  fine  to  the  whole  estate,  took  on 
himself  to  do  that  which  unquestionably  was  beyond  his 
instructions  and  his  duty. 

In  his  bill  of  costs,  delivered  after  the  general's  death, 

which  was  in  evidence  at  law,  he  charged  the  general  with 

75Z.  12«.,  *^  for  my  time  and  labour  in  this  part  of  the  affair  " 

(that  is,  as  to  the  titles  in  the  levying  of  a  fine),  '^  no  regular 
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chaige  in  detail  can  be  made  ;  and  therefore,  as  the  business 
was  done  on  my  own  responsibility,  without  the  expense  and 
assistance  of  counsel,  usual  on  such  occasions,  I  insert,  subject 
to  your  approbation,  two  guineas  in  respect  of  each  abstract, 
amounting  in  the  whole  to  75Z.  12«."  By  that  the  appellant 
meant  to  say,  ^^  I  honestly  think  myself  competent  to  do 
it :  I  have  *  saved  you  the  additional  expense  of  counsel :  *  167 
if  counsel  had  been  employed  it  would  have  been  lOOZ. ; 
but  as  I  have  done  it  on  my  own  responsibility,  give  me 
15L  12«.  I  have  saved  you  the  diflference."  Could  it  be  pos- 
sible for  this  gentleman,  if  this  item  in  his  bill  were  read  to  him, 
to  say  what  his  counsel  have  been  instructed  to  say  for  him, 
—  that  he  was  ignorant  of  the  elementary  principles  of  the  ' 
law  of  England  ?  But  whether  he  was  ignorant  or  cognizant 
of  the  law,  is  wholly  immaterial  in  respect  of  the  relief  prayed 
against  him  by  the  respondent. 

With  respect  to  the  argument  for  the  appellant  on  that 
part  of  his  answer  in  which  he  said,  that  ^^  at  the  time  of 
levying  the  fine  he  believed  he  was  related  to  the  testator, 
and  that  it  was  probable  he  was  his  presumptive  heir,  but 
he  did  not  know  himself  to  be  such  presumptive  heir,"  in  that 
answer,  taken  by  itself,  there  is  enough  to  satisfy  any  Court 
of  justice  that  he  did  believe  he  was  the  heir  ;  and  all  doubt 
of  his  belief,  and  knowledge  too,  on  that  subject,  is  removed 
by  the  evidence  of  Mary  Wilcox,  who  was  a  witness  on  the 
trial  of  the  issues.  She  swore,  and  she  was  cross-examined, 
and  not  in  the  least  degree  shaken  in  what  she  had  sworn, 
that  Mr.  Bulkley,  on  the  first  Saturday  after  the  general's 
death, — he  died  on  Thursday  or  Friday, — had  a  conversation 
with  her,  in  which  he  alluded  to  the  fact  of  the  succession  of 
the  property  having  faUen  to  him,  and  that  he  said  ^'  there 
was  a  flaw  in  the  will."  Not  that  there  was  no  will ;  he  was 
lawyer  enough  to  know  there  could  not  be  a  flaw  in  that 
which  did  not  exist ;  he  knew,  therefore,  the  next  day  after 
the  death  of  the  testator,  not  only  that  there  was  a  will,  but 
also  that  he  was  heir  to  the  testator ;  he  knew  also  that  the 
consequence  of  the  fine  he  had  levied  was  to  put  an  end 
to  the  will ;  for  that  fine  was  the  only  flaw  in  the  *  will,  *  168 
and  the  very  flaw  to  which  these  words  referred,  for 
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if  they  did  not  refer  to  that  they  were  nonsense.  This  ex- 
amination prored  more  than  was  necessary  to  prove ;  for  it 
was  not  necessary  in  this  case  to  prove  that  positive  fraud 
which  the  jury  have  truly  found  by  their  verdict ;  but  if  it 
were  necessary,  it  was  proved  by  the  evidence  of  this  young 
woman,  taken  in  connexion  with  the  omission  of  the  appel- 
lant to  call  his  own  witness,  Mr.  Wilmott:  for  respondent 
being  plaintiff  in  the  issue,  this  girl  being  examined  for  her, 
and  cross-examined  for  the  appellant,  why  did  he  not  then 
call  Mr.  Wilmott  to  contradict  her  ?  Mr.  Bicknell,  another 
witness,  said,  that  in  a  conversation  between  himself  and  Mr. 
Bulkley,  the  latter  being  asked  why  he  did  not  communicate 
to  General  Wilford  that  the  fine  would  at  law  revoke  the 

« 

will,  said,  "  Would  you  have  me  arm  the  general  with  a 
sword  to  cut  my  own  throat  ?  "  That  reply,  in  connexion 
with  the  evidence  to  which  your  Lordships'  attention  has 
been  just  drawn,  proves  the  whole  case  against  the  appel- 
lant. This  vulgar  phrase,  tmnslated  into  plain  English,  means 
that  Mr.  Bulkley,  the  confidential  agent  and  solicitor  in  levy- 
ing the  fine,  did  not  think  it  safe  for  his  own  interests  to  infoi*m 
the  general  of  the  effect  of  the  fine,  as  the  consequence  of 
his  so  informing  him  would  be,  as  of  necessity  he  knew,  that 
the  general  would  instantly  republish  his  will.  If,  therefore, 
it  were  necessary  in  support  of  the  decree  below  to  impute 
to  the  appellant  positive  fraud,  the  case  is  not  wanting  in 
evidence  to  that  extent. 

'But  let  us  consider  that  we  are  not  dealing  simply  with 
evidence  of  fraud  against  an  individual,  but  with  a  doctrine 
in  equity  of  the  greatest  importance  ;  and  that  the  question 
is,  whether  a  professional  man  shall  be  permitted,  not 
*  169    only  to  go  free  and  unpunished  *  in  respect  of  the  dam- 
age which  his  ignorance  has  done  to  another,  disappoint- 
ing altogether  the  hopes  and  the  directions  of  his  employer,  but 
also  to  have  the  property,  taken  from  his  employer  or  his 
employer's  devisee  by  his  ignorance,  transferred  as  the  fruit 
of  that  ignorance  into  his  own  pocket  ?    Perilous  and  lamen- 
table indeed  would  the  state  of  the  law  be,  if  the  dealings  of 
mankind  were  subjected  to  either  of  these  alternatives. 
Tour  Lordships'  attention  has  been  drawn  to  the  difference 
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between  the  two  titles,  the  one  to  2i  acres,  the  other  to  17i 
acres ;  but  your  Lordships  may  not  be  aware,  that  for  part  of 
the  property,  the  very  house  and  premises  in  which  the  testa- 
tor's widow  was  Uving,  and  which  formed  a  portion  of  the  2i 
acres,  this  appellant  immediately  on  the  death  of  the  testator 
brought  an  ejectment.  It  is  not  denied  that  it  was  not  the 
intention  of  the  testator  to  include  the  2i  acres  in  the  fine. 
The  testator  disregarding  intention,  and  taking  advantage  of 
the  rule  of  law  in  his  favour,  brought  his  action,  but  it  was 
found  by  the  jury  that  it  never  was  intended  that  they  (the 
2i  acres)  should  be  included  in  the  fine.  And  yet  this  gen- 
tleman, standing  on  his  character,  and  wishing  your  Lordships 
to  do  justice  to  him  more  for  the  sake  of  his  character  and 
family  than  of  this  property,  thought  proper  to  instruct  his 
counsel  to  argue  against  the  verdict  in  that  case,  being  deter- 
mined stiU  to  spurn  at  the  general's  (his  benefactor's)  inten- 
tion,  and  to  insist  upon  the  law  for  turning  this  widow  out  of 
the  habitation  left  to  her  by  her  husband.  There  was  conse- 
quently a  solemn  argimient  on  the  doctrine  of  the  law  as 
applicable  to  the  case ;  and  the  result  was,  that  the  Court  of 
King's  Bench  agreed  with  the  jury,  that  it  was  never  intended 
to  include  that  part  of  the  property  in  the  parcels,  and 
that  it  ought  to  be  *  considered  as  not  included,  (a)  *  160 
By  that  fortunate  act  of  justice,  this  lady  had  at  law  an 
escape  from  that  part  of  the  case. 

The  property,  therefore,  the  right  to  which  your  Lordships 
are  now  called  upon  by  appeal  to  decide,  is  the  Ranelagh 
estate,  exclusive  of  those  2i  acres ;  and  the  question  is, 
whether  the  appellant  is  to  be  the  beneficial  owner  of  the  re- 
mainder, or  a  trustee  for  the  respondent  ?  As  to  authority 
for  the  decree  in  favour  of  the  respondent,  we  have  no  author- 
ity of  cases,  for  no  case  similarly  circumstanced  has  ever 
occurred^  but  if  authority  means  principle,  the  books  of 
digests  and  reports  are  full  of  it.  No  man  can  contend  that 
the  form  of  the  assurance,  if  it  be  fraudulently  obtained, 
makes  the  slightest  difference  in  respect  to  principle.  If  a 
man  be  cheated  of  his  estate,  whether  by  fine  or  recovery  or 
release  or  any  other  conveyance,  is  the  fraud  less  because 

(a)  8  Dowl  &  Ryl.  549. 
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the  cheat  had  the  cunning  to  accomplish  it,  or  is  the  security 
to  him  in  point  of  law  greater?  What  Mr.  Pollock  said 
about  perfection  of  title  at  law,  is  not  very  intelUgible  to 
persons  conversant  with  Courts  of  Equity.  People  come 
into  Courts  of  Equity,  only  becaiise  they  have  not  an  ade- 
quate remedy  at  law.  The  very  form  and  mode  of  coming 
into  a  Court  of  Equity,  and  the  substance  of  the  relief  granted 
there,  is  this,  that  the  defendant  being* proved  by  competent 
testimony  to  have  obtained  the  property  fraudulently,  that 
Court  holds  this  salutary  admonition,  "  you  have  got  it  by 
fraud,  you  shall  hold  it  as  a  trustee  for  the  man  whom  you 
have  deprived  of  the  legal  title,  but  who  still  has  a  right  in 
equity  to  the  propeily,  and  therefore  you  shall  be  turned  into 
a  trustee  for  him."  That  is  the  doctrine  which  the  Courts 
below,  by  the  decree,  declared  in  this  case. 

*  161  *  Sir  Edward  Sugden^  in  reply.  —  My  Lords,  Sir 
William  Home  has  charged  fraud  upon  the  appellant. 
There  is  not  a  shadow  of  pretence  for  that  charge,  and  there 
is  not  a  particle  of  evidence  to  prove  it.  There  were  so  many 
shares  of  this  property,  that  it  was  almost  impossible  to  make 
out  a  title  to  any  part,  without  levying  a  fine  of  the  whole. 
Mr.  Hugh  Smith  advised  the  fine  to  strengthen  the  general's 
title;  and  in  the  contract  with  the  hospital,  Mr.  Bicknell 
peremptorily  required  a  fine  to  be  levied  with  a  view  to  the 
validity  of  that  contract.  It  is  in  evidence  that  Mr.  Bulkley, 
so  far  from  suggesting  the  fine,  advised  the  general  not  to  go 
to  the  Lord  Chief  Justice's  to  levy  it.  How  could  Sir  WU" 
Ham  Home^  then,  undertake  to  say  that  fraud  was  proved 
against  him  ?  But  then  it  is  said  he  is  guilty,  not  of  a  moral 
fraud,  but  of  a  fraud  upon  public  policy.  When  a  man  is 
acquitted  of  a  moral  fraud,  it  is  not  easy  to  understand  how 
he  can  be  charged  under  the  same  circumstances  with  a  fraud  * 
upon  public  policy.  It  is  in  proof  that  the  appellant  did  not 
know  that  he  was  heir-at-law,  did  not  know  that  the  general 
had  made  a  will,  and  did  not  know  the  effect  of  the  fine. 

It  is  alleged  that  if  ignorance  is  to  be  an  excuse  for  attor- 
neys, it  will  also  be  an  excuse  for  surgeons,  and  will  defeat 
all  actions  against  them  for  ignorance.     There  is  no  analogy 
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between  the  cases.  A  surgeon  is  bound  to  know  the  science 
of  his  profession ;  if  he  is  called  in  to  set  a  man's  broken  leg, 
he  is  bound  to  do  it  in  a  scientific  manner ;  but  an  attorney  is 
not  bound  to  know  the  law  scientifically.  Cases  have  arisen 
at  Nisi  Prius,  in  which  it  has  been  rided,  that  if  an  attorney 
makes  a  mistake  upon  a  nice  point  of  law,  not  gener- 
ally known  to  attorneys,  he  is  not  *  answerable,  (a)  .*  162 
Nothing  is  more  dangerous  than  a  very  learned  attor- 
ney,  who,  instead  of  being  a  benefit,  may  be  a  great  nuisance. 
Attorneys,  as  a  class,  do  not  profess  knowledge  of  the  law ; 
if  your  Lordships  will  by  law  impress  it  upon  them,  they  will 
find  it  a  very  troublesome  gift;  it  will  not  answer  the  purpose 
either  of  themselves  or  their  clients. 

[Lord  Wynpord.  —  You  would  not  require  an  attorney  to 
have  so  much  knowledge  of  the  law  as  the  Lord  Chancellor 
or  Lord  Chief  Justice ;  but  ought  we  not  to  require  an  attor- 
ney to  know  the  consequence  of  an  act  he  is  constantly  in 
the  habit  of  doing  as  an  attorney  ?] 

This  was  a  nice  point  of  law :  it  is  well  known  to  your 
Lordships,  and  it  is  quite  surprising  to  everybody  who  knows 
the  rule  perfectly,  how  any  attorney  could  be  ignorant  of  it ; 
but  most  attorneys  did  not  and  do  not  know  it.  The  ques- 
tion is  whether  they  are  bound  to  know  it.  There  is  no 
denying  that  a  coimsel  well  informed  in  one  branch  of  the 
profession,  may  be  very  ignorant  of  questibns  of  law  which 
belong  to  another  branch  ;  then  how  can  a  knowledge  of  the 
whole  range  of  the  law  be  expected  from  an  attorney,  who 
has  to  go  into  common  law  and  equity  and  into  every  Court  ? 
His  business  is  to  get  up  the  evidence,  and  to  get  all  the  facts 
well  together,  but  it. is  not  his  business^ to  pronounce  on  the 
law. 

One  of  your  Lordships,  who  knows  the  whole  history  of 
all  the  cases  of  revocation  of  wills  from  the  earliest  time,  and 
fix)m  whose  judgments  we  all  derive  on  that  subject  so  much 
information,  knows  that  it  was  not  always  so  easy  to  say  what 

(a)  See  Montriou  v,  Jeffries,  2  C.  &  P.  113;  Potts  v.  Sparrow,  6  C.  & 
P.  749. 
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would  operate  as  a  reyocation  of  a  will ;  some  of  the 

*  163    most  learned  *  Judges  doubted  as  to  what  was  or  not 

a  reyocation  of  a  will,  and  whether  or  not  a  subsequent 
conyeyance,  although  it  had  no  operation  as  a  conyeyance, 
had  that  effect.  Lord  Lincoln^ %  Case,  (a)  Doe  y.  Otway.Qiy 
Lord  Lincoln,  thinking  he  was  'going  to  marry,  executed  a 
settlement  by  lease  and  release,  and  made  seyeral  limitations 
in  contemplation  of  his  marriage,  no  one  of  which  eyer  took 
effect,  because  the  marriage  neyer  took  place  ;  and  yet  that 
settlement  was  held  to  be  a  reyocation  of  his  antecedent  will. 
The  decision  in  Doe  y.  Otway  was  against  the  opinion  of 
Lord  Chief  Justice  Eyre  ;  and  it  has  been  said  by  Lord 
Mansfield,  that  "  the  absurdity  of  Lord  Lincoln*s  Case  is 
shocking."  (c)  Would  your  Lordships  require  an  attorney 
to  know  that  on  which  the  most  eminent  lawyers  haye 
differed  ?  There  is  not  one  attorney  in  twenty  employed  to 
leyy  a  fine,  that  would  haye  told  a  man  it  would  operate  as  a 
reyocation  of  his  will;  they  neyer  would  haye  thought  of 
stating  such  a  thing ;  it  is  not  their  business  to  point  that  out; 
they  are  not  thinking  of  the  man's  will,  but  of  leyying  a  fine. 
Suppose  this  were  the  case  of  a  common  marriage  settlement, 
with  the  usual  limitations  of  a  fee-simple  estate,  and  that  the 
settlor  had  preyiously  made  a  will ;  there  is  a  reyocation  of 
the  will  by  the  settlement.  Is  there  any  attorney  who,  being 
employed  to  prepare  that  settlement,  would  have  told  the 
settlor  that  it  was  a  reyocation  of  the  will,  and  that  he  must 
republish  it  ?  He  has  enough  to  do  to  execute  the  purpose 
for  which  he  was  retained,  without  looking  to  the  conse- 
quences ;  and  those  who  are  conversant  with  the  prao- 

*  164    tice  in  the  alienation  of  real  property,  know  *  that  not 

one  attorney  in  one  thousand  in  London  would  tell  a 
client,  on  levying  a  fine,  that  it  would  operate  as  a  revocation 
of  his  wiU,  unless  his  attention  was  called  to  the  matter.  It 
would,  besides,  have  been  a  most  indecent  thing  for  the 
appellant  to  have  said  a  word  about  the  will ;  he  was  not  the 
person  employed  in  the  general's  testamentary  dispositions; 

(a)  1  Ab.  Eq.  411;  Show.  P.  C.  154. 
(6)  7  T.  R.  399;  1  Bos.  &  Pol.  576. 
(c)  Doe  V.  Pott.  Doug.  710,  722. 
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and  if  he  had  ventured  on  that  subject,  the  general  most 
probably  would  have  been  more  angry  with  him  than  he  had 
been  when  he  advised  him  not  to  go  to  the  Lord  Chief  Jus- 
tice's, and  would  have  ordered  him  out  of  the  room,  and 
would  have  said,  "  What  have  you  to  do  with  my  will  ?  I 
never  consulted  you  about  my  wiU ;  pray  confine  your  advice 
to  what  I  have  consulted  you  upon." 

The  case  of  Segrave  v.  Kirwan^  the  only  authority  cited 
agaipst  the  appellant,  is  entirely  different  from  this  case. 
There  the  intimate  friend  and  confidential  counsel  of  the 
testator  had  on  more  than  one  occasion  drawn  wills  for  him, 
and  in  none  of  these  wills  was  he  himself  an  object  of  bounty. 
The  testator,  in  giving  him  instructions  for  his  last  will, 
requested  him  to  be  his  executor;  he  consented  to  the 
request,  and  drew  the  draft  of  a  will,  in  which  the  testator 
did  not  dispose  of  his  personal  estate ;  but  it  is  clear  from  the 
statement  of  the  case,  that  he  did  not  intend  that  gentleman 
to  have  any  beneficial  interest  in  that  estate.  The  result, 
however,  of  appointing  him  executor  was  in  law  to  give  him 
the  undisposed-of  residue  of  the  personalty.  That  result  was 
open  to  many  distinctions  in  a  Court  of  Equity ;  ther^  were 
many  circumstances  upon  which  that  Court  would  hold  an 
executor  a  trustee  of  the  property ;  as  upon  the  circumstance 
of  there  being  a  bequest  of  a  specific  legacy  to  the 
executor,  or  upon  the  circumstance  *  that  a  man  has  *  165 
treated  himself  as  a  trustee,  and  that  he  was  appointed 
to  take  the  legal  interest  only ;  or  upon  a  fratidulent  appoint- 
ment ;  (a)  and  by  the  late  Act,  (6)  the  executor,  in  every 
case  of  a  residue  undisposed  of,  is  made  a  trustee  for  the  next 
of  kin,  according  to  the  Statute  of  Distributions.  Now  this 
gentleman  being  a  counsel,  was  bound  to  know  the  rule  of 
law ;  he  did  not  communicate  that  knowledge,  and  the  Court 
of  Equity  justly  deprived  him  of  the  property  which  he  took 
as  executor ;  but  if  it  had  not  done  that,  it  would  have  taken 
away  his  stock  in  trade  as  a  lawyer  ;  if  it  had  held  that  he 
did  not  know  or  ought  not  to  have  known  the  law,  it  would 
have  destroyed  him  as  a  professional  man,  while  it  would 

(a)  Foster  v.  Monk,  1  Yem.  473;  Marriot  v,  Marriot,  1  Str.  666. 
(6)  11  Geo.  4  &  1  WiU.  4,  c.  44. 
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have  left  him  the  property.  But  if  your  Lordships  say  that 
this  appellant  had  the  knowledge,  which  he  swears  he  had 
not,  and  which  he  is  not  required  to  have,  you  do  not  give 
him  any  benefit  in  that  respect,  while  you  take  the  property 
fii'om  him.  It  is  a  disgrace  to  a  counsel  not  to  know  such  a 
rule  of  law ;  it  is  dishonest  not  to  make  himself  master  of 
that  on  which  the  seciirity  of  those  who  consult  him  depends, 
and  for  which  the  world  gives  him  credit;  therefore  you 
cannot  impute  such  ignorance  to  a  counsel.  He  was  a  prac- 
tising counsel,  a  confidential  adviser,  and  consulted  as  such ; 
he  took  upon  himself  the  duty  to  advise.  The  whole  case 
shows  there  was  a  confidence  in  him,  and  the  Court  of  Equity 
acted  upon  that,  and  held  him  a  trustee,  because  the  testator 
meant  to  give  him  nothing  in  the  shape  of  benefit.  The  party 
here  also  (the  general)  had  no  intention  to  give ;  there  was 
no  intention  of  one  to  take,  or  of  the  other  to  give. 
*  166  The  taking  *  was  the  mere  effect  of  a  rule  of  law  op- 
erating in  invitum. 

In  the  case  in  Ireland,  the  learned  Judge  referred  to  sev- 
eral cases,  some  of  which  were  decided  by  Lord  Eldon  when 
he  was  Lord  Chancellor ;  but  those  were  cases  of  contract, 
showing  how  far  an  attorney  can  contract  with  his  client ; 
and  it  was  held  very  properly  in  them,  that  if  an  attorney 
will  deal  with  his  client  he  must  deal  with  him  at  arm's 
length,  and  show  he  gave  him  all  the  information  which  he 
had.  (a)  But  the  case  now  before  your  Lordships  is  not  a 
case  of  contract,  but  of  the  simple  operation  of  the  law, 
which,  by  force  of  the  fine,  vested  the  property  in  the  appel- 
lant ;  so  that  neither  the  principal  case  of  Segrave  v.  -fiSr- 
wan^  nor  the  cases  cited  in  it,  have  any  just  application  to 
this  oase. 

My  learned  friends  have  declared  themselves  quite  as 
strong  as  I  am  against  the  necessity  of  the  issue ;  if  then  an 
issue  was  not  necessary,  it  ought  not  to  have  been  directed ; 
and  your  Lordships  therefore  ought  to  decide  the  case  now 
on  the  evidence  that  was  before  the  Court  below.  The  case 
made  by  the  pleadings  was  that  the  appellant  fraudulently 
induced  the  general  to  levy  the  fine,  and  fraudulently  omitted 

(a)  Gibson  v.  Jeyes,  6  Ves.  226. 

[134] 


BULKLET  V.  WILPORD.  *  166 

to  tell  him  what  its  operation  would  be.  Nobody  ever  thought 
of  aiguing  the  case  in  the  first  instance,  except  upon  the 
ground  and  the  assumption  which  is  made  in  the  bill,  —  that 
there  was  a  fraudulent  inducement.  The  jury,  on  the  trial 
of  the  issue,  were  asked  whether  the  appellant  fraudulently 
induced  the  testator  to  do  the  act.  The  question  could  never 
have  been  asked,  if,  in  the  opinion  of  the  learned  Judge  who 
directed  the  issue,  a  foundation  had  not  been  laid  for 
it  by  the  form  of  the  pleadings  in  the  *  cause.  The  *  167 
issue  was  whether  the  appellant  fraudulently  induced 
the  testator  to  levy  the  fine,  and  the  jury  said  he  did  not. 
Now  if  he  did  not  fraudulently  induce,  he  did  not  induce  at 
all.  He  could  not  have  fraudulently  induced,  for  it  is  in  evi- 
dence that  he  was  against  the  general's  going  to  levy  the  fine. 
If  your  Lordships  take  away  all  inducement,  which  the  jury 
on  the  evidence  has  done,  then  there  is  nothing  to  rest  the 
case  on  but  the  fraudulent  omission.  What  is  that?  A 
fraudulent  omission  to  communicate,  implies  previous  knowl- 
edge. If  it  be  laid  down  as  an  abstract  rule  of  law  that  an 
attorney  is  bound  to  have  the  knowledge  and  to  communi- 
cate it,  one  can  understand  that  rule,  whether  right  or  wrong; 
but  one  cannot  understand  what  is  the  meaning  of  asking 
whether  a  man  fraudulently  omitted  to  make  a  statement, 
unless  in  the  very  asking  the  question  it  is  admitted  that  he 
was  not  bound  to  have  or  to  communicate  the  knowledge. 
The  learned  Judge  who  directed  the  issue  held  that  he  was 
not  bound,  as  an  attorney,  to  have  the  knowledge,  and  that 
there  was  no  imputation  upon  him  as  an  attorney  that  he  had 
it  not,  and  therefore  the  issue  was  framed  with  that  view ; 
because  if  it  were  asked,  "did  he  fraudulently  induce  the 
act,  and  then  did  he  omit  to  inform? "  that  would  lead  to  a 
different  inference ;  but  where  it  was  asked  first,  "  did  he 
fraudulently  induce  the  act  ?  "  and  secondly,  "  did  he  fraud- 
ulently omit  to  inform?"  that  form  of  the  question  showed 
that  the  mere  omission  amounted  to  nothing.  He  might  omit 
because  he  did  not  know ;  he  might  omit  because  he  did  not 
think  it  material ;  and  in  neither  case  would  the  omission  be 
a  fraud.  The  appellant  has  sworn  that  he  did  not  know 
that  which  he  was  charged  with  omitting  to  communicate. 
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*168  Your  Lordships,  *  sitting  as  a  Court  of  Equity,  are 
bound  to  believe  what  a  defendant  has  sworn  to  in  his 
answer,  unless  it  is  contradicted  by  one  witness,  with  circum- 
stances  in  aid  of  that  one  witness,  or  by  two  witnesses. 
Nobody  at  all  has  contradicted,  ^obody  could  contradict, 
what  the  appellant  has  sworn,  that  he  was  not  aware  of  the 
operation  of  the  fine,  and  that  he  did  not  know  there  was  a 
will.  If  ever  a  case  was  perfectly  divested  of  all  circum- 
stances to  induce  a  man  to  commit  a  fraud,  this  is  the  very 
case  ;  for  unless  he  knew  he  was  heir ;  imless  he  knew  there 
was  a  will  devising  away  the  property  from  him  ;  unless  he 
knew  of  the  operation  of  the  fine,  and  that  it  would  revoke  a 
will ;  there  was  no  improper  motive  that  he  could  have,  not 
in  interfering,  because  he  did  not  interfere,  or  when  he  did 
his  interference  was  unsuccessful,  but  in  not  informing  Gen- 
eral Wilford  what  the  operation  of  the  fine  would  be.  Then 
on  what  ground  is  a  Court  of  Equity  to  take  the  estate  from 
this  appellant  ?  It  may  be  a  case  for  your  Lordships'  com- 
passion, when  you  know  all  the  circumstances ;  when  you 
are  told  there  was  a  wiU,  which  gave  the  estate  to  the  widow ; 
when  you  are  told,  as  the  fact  turns  out,  that  the  appellant 
was  heir  to  the  testator ;  and  when  you  are  told  of  the  fine, 
and  find  that  the  operation  of  it  was  to  revoke  the  will,  and 
devolve  the  estate  on  the  heir-at-law.  Ten  thousand  other 
wills  have  been  revoked  by  similar  accidents ;  (a)  the  fault, 
if  any,  is  to  be  charged  on  the  law,  that  allows  a  will  to  be 
revoked  without  the  knowledge  of  the  testator.  Your  Lord- 
ships have  seen  so  much  of  the  effect  of  that  law  in  favpur  of 
the  heir,  that  you  must  know  that  thousands  of  times 
*  169  heirs-at-law  take  estates  which  *  they  never  were 
intended  to  have.  It  is  the  common  rule  of  law ;  if 
it  is  not  the  right  one,  let  us  have  a  better ;  but  while  it 
remains  it  is  subject  to  accident,  and  one  may  win  or  may 
lose,  but  we  must  take  the  law  as  we  find  it. 

There  is  nothing  in  this  case  to  fix  even  a  shade  of  suspi- 
cion on  the  moral  conduct  of  the  appellant ;  and  Sir  Charles 
WethereU  acquitted  him  of  all  moral  turpitude :  but  advan- 
tage has  been  taken  of  the  words  used  by  the  appellant,  in 

(a)  See  Locke  v.  Foote,  5  Sim.  618. 
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a  loose  and  casual  conversation  with  Mr.  Bicknell,  "  Why 
should  I  put  a  sword  into  the  general's  hand  to  cut  my  own 
throat  ?  "  That  was  a  figurative  expression  to  get  rid  of  an 
improper  question,  on  an  occasion  which  did  not  give  an 
opportunity  for  explanation.  That  was  no  admission  that 
the  appellant  had  contemplated  a  fi*aud  in  the  levying  of  the 
*  fine.  The  whole  transaction  was  then  long  concluded,  and 
it  would  be  most  unreasonable  to  suppose  that  a  man  of 
common  sense  would  ever  admit  so  unnecessarily  that  he  had 
acted  as  a  consummate  scoundrel. 

Independently  of  the  appellant's  solemn  declaration  that 
he  did  not  know  what  would  be  the  effect  of  the  fine,  Mr. 
Wilmot's  evidence  also  goes  to  show  that  he  had  not  the 
knowledge.  Then  they  say  on  the  other  side,  "  Why  did  we 
not  produce  Mr.  Wilmot  on  the  trial  at  law  ? "  Because 
Sir  JaTnes  Scarlett^  who  conducted  the  cause,  was  of  opinion 
that  Mr.  Wilmot's  evidence  could  not  be  received ;  for  it  was 
mere  conversation  between  him  and  Mr.  Bulkley ;  and  that 
was  the  only  reason  why  Mr.  Wilmot  was  not  called.  The 
only  question  now  is,  whether  the  evidence  at  law  altered 
the  case  made  in  the  Court  below.  The  witness  Mary 
Wilcox  was  not  examined  in  equity;  the  respon- 
dent did  not  state  *  that  she  had  any  such  witness ;  *  170 
the  appellant  was  utterly  taken  by  surprise  by  her 
improbable  story.  That  evidence  throws  great  discredit 
upon  the  case  on  the  other  side.  Mary  Wilcox,  in  her 
examination,  stated  that  her  mother  was  present  at  the 
supposed  conversation,  in  which  she  stated  that  Mr.  Bulk- 
ley  said  he  would  provide  for  them  all;  and  that,  upon 
speaking  afterwards  to  her  mother  about  it,  the  mother  said 
she  never  heard  of  any  such  thing.  How  could  she  ?  No 
such  conversation  passed!  The  daughter  invented  it:  the 
mother  not  only  did  not  hear  this  conversation,  but  she  never 
heard  of  it.  It  is  impossible  such  an  offer  could  have  been 
made,  and  such  a  promise  given  by  Mr.  Bulkley,  without 
having  excited  great  hopes  in  the  family,  and  led  to  repeated 
conversations  on  the  subject ;  yet  not  the  slightest  notice  is 
taken  of  the  promise ;  no  application  is  made  by  these  Wil- 
coxes  for  the  least  relief,  although  they  were  not  above  relief. 
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There  is  not  the  slightest  credit  to  be  given  to  that  evidence. 
It  took  the  appellant  by  surprise,  as  he  never  heard  of  it,  and 
the  girl  did  not  pretend  that  she  told  any  human  being  that 
such  an  offer  had  been  made.  She  married  subsequently,  yet 
she  did  not  communicate  it  to  her  husband.  It  is  quite  clear 
the  young  woman  brought  forward  this  testimony  to  please 
Mrs.  Wilford,  in  whose  service  or  in  whose  house  at  that  time 
her  mother  was  living,  for  the  purpose  of  doing  some  service  to 
her  mother.  If  your  Lordships  strike  out  this  witness's  story, 
as  tainting  and  corrupting  the  case  brought  forward  on  the 
other  side,  then  it  stands  only  on  the  evidence  in  the  Court 
below ;  but  if  your  Lordships  place  the  least  reliance  on  that 

witness,  we  ask  confidently  for  a  new  trial.  We  shall 
*171    be  able  to  .prove  that  what  *she  stated  was  not  true, 

and  to  satisfy  the  jury,  if  they  placed  any  reliance  on 
her  evidence,  that  her  story  was  one  of  her  own  invention. 
On  all  these  grounds  we  hope  that  your  Lordships  will  either 
dismiss  this  bill,  or,  if  you  think  that  part  of  the  case  has 
not  hitherto  met  with  a  sufficient  answer,  that  you  will  now 
direct  a  new  trial. 

The  Earl  of  Eldon. — My  Lords,  this  is  a  case  undoubtedly 
of  very  great  importance,  and  I  should  be  extremely  sorry 
if  your  Lordships  were  to  come  to  a  judgment  on  it  without 
its  being  fully  and  clearly  understood  upon  what  principle 
you  proceed  in  deciding  it.  My  Lords,  I  may  perhaps  be 
wrong,  but  I  cannot  help  thinking  —  and  I  am  now  stating 
only  what  I 'have  often  stated  before,  and  what  I  again  recom- 
mend in  my  old  age,  from  the  experience  I  have  had  in  the 
Court  of  Chancery  —  that  the  habit,  too  much  adopted,  of 
sending  matters  in  equity  for  the  decisions  of  Courts  of  Law, 
which  ought  to  have  been  decided  in  the  Equity  Court,  have 
led,  in  many  instances,  to  very  bad  consequences.  I  have  the 
comfort  of  hoping  that  I  always  did  my  utmost  to  save  parties 
from  that  expense ;  and  my  practice  was  governed  by  what 
I  thought  most  expedient  for  the  ends  of  justice.^ 

I  now  come  to  the  decree  in  this  case,  which  was  made  on 

'  For  the  present  English  practice,  see  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
1071  et  seq. ,  and  notes. 
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the  merits  in  1826.     Two  issues  were  then  directed  to  be 
tried  at  law,  but  with  them  we  have  nothing  to  do  now.    The 
first  thing  for  your  Lordshipd  to  decide  here  is,  whether  it. 
was  the  duty  of  the  appellant,  the  attorney,  in  levying  the 
fine,  to  make  inquiry,  when  the  fine  was  proposed  to  be  levied, 
whether  General  Wilford  had  made  a  will  or  not. 
Tour  Lordships  may  venture  to  say,  at  least,  *  that  it    *  172 
is  a  point  of  great  importance,  and  that  it  ought  to  be 
decided  one  way  or  the  other,  whether  the  attorney  should 
know  the  effect  of  the  fine ;  and  if  he  did  know  that,  whether  he 
was  to  be  at  liberty  to  take  advantage  of  his  knowledge ;  and 
if  he  did  not  know  it,  whether  he  was  to  profit  by  his  ignorance  ; 
whether  he  was  ignorant  that  the  fine  revoked  the  wiU,  not 
whether  he  was  to  be  visited  with  the  consequences  of  his 
firaud.     It  is  also  a  matter  of  great  importance  whether  these 
points  in  this  case  —  after  it  has  travelled  through  Westmin- 
ster Hall  for  eleven  years  —  should  not  now  be  settled ;  and 
whether  the  Court  of  Chancery  should  not  have  settled  them 
after  it  had  all  the  evidence  before  it.     My  Lords,  a  case  was 
cited  in  the  argument  at  the  bar ;  it  was  decided  in  Ireland : 
I  remember  having  heard  a  great  deal  about  that  case  at  the 
time  when  it  was  decided;   and  I  perfectly  well   recollect 
the  opinions  of  many  learned  persons  about  that  case  (persons 
who  are  now  sleeping  in  their  graves),  all  agreeing  that  that 
case  was  well  decided.   I  have  since  taken  the  liberty  of  asking 
a  loan  of  that  case.    It  was  decided  on  this  principle,  —  not 
that  there  was  a  fraud  on  the  part  of  the  gentleman  who  was 
defendant  in  that. case,  and  whose  conduct  was  then  dealt 
with ;  but  on  this  principle,  that  a  man  should  not  take  to 
himself  the  benefit  of  his  ignorance  in  matters  of  which  he 
ought  to  have  knowledge.     And  if  I  remember  rightly  the 
circumstances  of  that  case,  there  was  no  reason  for  saying 
that  the  gentleman  who  gave  advice  there  knew  that  any 
benefit  would  come  to  himself  by  being  appointed  execu- 
tor.    [His  Lordship  stated  at  length  the  circumstances  of 
that  case,  (a)]    Your  Lordships  understand  well  what 
*a  material  interest  the  gentleman  obtained  by  his    *173 
being  appointed  executor,  in  the  then  state  of  the  law  ; 

(a)  Segrave  v.  Kirwan,  1  Beat.  157. 
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because,  if  there  was  no  residuary  legatee,  and  if  no  legacy 
was  given  by  the  will  to  the  executor  himself,  he  would  take 
the  whole  of  the  residue  of  the  testator's  personal  estate. 
The  principle  of  the  decision  in  that  case  was  this,  that  there 
was  no  fraud,  that  the  gentleman  meant  no  fraud,  but  that 
it  was  considered  as  against  public  policy,  that  a  man  who 
ought  to  know  the  lav  which  would  give  the  executor  the 
clear  residue  of  the  personal  estate  for  his  own  benefit,  —  it 
was  against  the  policy  of  the  general  law  that  he,  by  being 
made  executor,  should  take  to  himself  the  benefit  of  his 
own  ignorance.  That,  my  Lords,  is  a  very  important  case 
to  be  considered  in  deciding  the  present  case ;  and  I  should 
like  to  have  time  to  look  into  it,  and  into  the  law  in  Ireland 
on  this  subject.  During  twenty-five  years  that  I  had  the 
honour  of  presiding  in  the  Court  of  Chancery  I  carefully 
avoided  (I  am  sure  I  was  not  in  the  habit,  —  I  know,  I  meant 
avoiding),  whether  in  matters  relating  to  bankruptcy,  or  any 
other  thing  that  came  before  me,  putting  the  parties  to  the 
expense  of  trying  issues  one  after  another,  visiting  the  parties 
again  with  further  expense  in  moving  for  new  trials  in  the 
Courts  of  Equity,  just  as  if  the  case  on  the  record  did  not  in 
itself  afford  some  principle  of  equity  by  which  I  might  decide 
the  case.  But  if  the  record  did  not  allow  me  to  decide  the 
case  upon  such  principle,  I  made  it  my  duty  if  it  went  to  a  jury 
(I  know  I  intended  it  to  be  so),  to  deliver  the  parties  as  soon 
as  possible  from  the  protracted  evils  of  the  suit.  In  this  case 
I  think  there  ought  to  have  been  a  quietus  for  the  defendant, 

or  a  decree  for  the  plaintiff,  in  1823 ;  but  your  Lord- 
*  174    ships  have  seen  by  this  record  what  has  *  since  taken 

place.  My  Lords,  I  should  be  sorry  if  I  ventured  to 
recommend  you  to  give  final  judgment  without  looking  into 
the  cases  which  have  been  cited  at  your  Lordships'  bar,  and 
such  other  cases  as  may  be  in  my  own  recollection.  This 
case  has  been  hanging  on  from  1823  to  1834,  yet  I  hope  your 
Lordships  wiU  not  think  I  am  asking  too  much  if  I  ask  the 
short  interval  between  this  and  Tuesday  next  to  consider  and 
dispose  finally  of  this  case. 

On  the  motion  of  Lord  Wynpord,  the  further  consideration 
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of  their  Lordships'  judgment  was  postponed  to  the  Tuesday 
following. 

Julyl. 

The  Earl  of  Eldon.  —  Your  Lordships  are  now  to  pro- 
nounce your  judgment  in  a  cause  which,  I  am  sorry  to  say, 
was  instituted  in  the  Court  of  Chancery  so  long  ago  as  the 
year  1823.  My  Lords,  if  the  view  I  take  of  this  case  be 
correct,  it  appears  to  me  that  the  judgment  might  have 
been  pronounced  long  since.  The  circumstances  of  the  case 
are  these :  Richard  Rich  Wilford  was  seised  at  the  time  of 
making  his  will  of  lands  and  hereditaments  at  Chelsea,  in  the 
county  of  Middlesex,  consisting  of  a  mansion-house  called 
Ranelagh-house,  with  the  appurtenances,  together  with  cer- 
tain pieces  of  land  adjoining,  comprising  about  two  acres. 
He  was  likewise  entitled  to  another  estate  near  adjoining, 
called  the  Ranelagh  estate,  comprising  about  eighteen  acres. 
He  made  a  will  dated  the  28th  of  March,  1822,  by  which  he 
devised  all  his  real  estate  to  his  wife,  the  respondent  in  this 
appeal,  in  fee.  Before  making  the  will  he  had  entered  into 
a  contract  with  the  Commissioners  and  Governors  of  Chelsea 
Hospital,  on  behalf  of  himself  and  the  other  proprie- 
tors of  the  Ranelagh  estate,  for  the  sale  of  part  *  of  *  175 
that  estate  to  them.  It  appears  by  the  pleadings  in 
the  case  that  the  title  to  the  Ranelagh  estate  was  compli- 
cated, and,  in  consequence  of  that,  doubts  arose  respecting 
the  title  to  so  much  of  that  estate  as  was  contracted  to  be 
sold ;  and  therefore  it  fqrmed  part  of  the  contract  that  the 
testator  should  levy  a  fine  of  the  lands  respecting  which 
such  doubt  had  arisen.  It  appears  that  the  testator,  upon 
many  occasions  before,  had  employed  other  solicitors  than 
the  appellant ;  I  think  Mr.  Ashmore  was  one.  The  appellant, 
who  is  an  attorney,  was  a  relation  of  the  testator.  The 
necessity  of  levying  a  fine  arose  out  of  the  persons  who  were 
concerned  for  the  Governor  and  Commissioners  of  Chelsea 
Hospital,  thinking  it  would  be  desirable,  as  unquestionably  it 
would  be,  to  have  a  fine  levied  of  those  premises,  in  order  that 
they,  as  the  purchasers,  might  be  sure  of  having  a  good  title. 
It  became  therefore  necessary  to  levy  such  fine.    The  appel- 
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lant  in  this  case  being,  as  I  understand,  an  attorney,  was 
employed  for  the  purpose  of  giving  a  satisfactory  title  to 
those  who  had  bought  this  parcel  of  the  testator's  estate. 

My  Lords,  I  observe  it  is  stated  that  the  appellant  either 
was  informed,  or  thought  it  was  advisable,  that  a  fine  should 
be  levied,  not  only  of  that  part  of  the  estate  which  had  been 
contracted  for  by  the  Chelsea  Hospital  Commissioners, — 
not  confining  the  fine  which  was  levied  to  those  premises 
where  necessity  called  for  the  fine,  but  he  thought  proper, 
whether  in  consequence  of  its  suggesting  itself  to  him,  or 
having  it  suggested  by  others,  does  not,  I  think,  clearly 
appear,  —  but  he  thought  proper  to  levy  a  fine  not  only  of 
that  estate,  but  of  the  estates  in  reference  to  which  no  con- 
tract had  been  entered  into  with  the  Commissioners  of 
*176  Chelsea  Hospital,  and  which  requited  *no  attention 
whatever  to  be  given  to  them.  The  result  of  that  is 
this,  —  that  the  fine  that  was  necessary  to  complete  the  title 
to  the  Chelsea  Hospital  Commissioners  operated  in  law  as  a 
revocation  of  the  devise  to  the  widow  of  the  whole  of  these 
premises,  a  parcel  of  which  only  had  been  sold  to  the  com- 
missioners. It  turned  out  that  the  gentleman  who  had  advised 
this  large  extent  of  the  fine,  the  attorney,  was  himself  the  heir- 
at-law  of  the  testator,  though  he  states  that  he  had  very  great 
doubts  about  it,  and  did  not  then  believe  that  he  was.  I  wish 
to  put  it  in  the  strongest  way  for  him,  that  he  did  not  know 
and  did  not  believe  that  he  was  the  heir-at-law  of  the  testa- 
tor till  he  made  that  discovery,  to  say  the  least  of  it,  shortly 
after  the  death  of  the  testator ;  and  that,  therefore,  this  mis- 
fortune to  the  wife  in  losing  this  property  was  owing  to  his 
want  of  knowledge  that  the  title  of  heir  belonged  to  him, 
for  a  relation  he  must  have  known  himself  to  be.  The  tes- 
tator had  been  very  bountiful  in  his  exertions  to  serve  this 
gentleman ;  and  I  do  not  mean  to  say  that  if  the  testator  had 
had  an  opportunity  of  considering  and  reconsidering  what 
would  be  the  effect  of  this  fine,  I  am  far  from  being  certain 
that  he  would  not  have  left  this  property  even  to  this  gentle- 
man himself.  He  states  that  he  did  not  know  or  believe,  or 
to  that  effect,  that  he  was  the  heir-at-law  of  the  testator,  and 
that  he  did  not  know  the  effect  of  the  fine  would  be  such  as 
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in  point  of  law  it  has  been ;  and  therefore  that  his  notion  is, 
that  he  is  entitled  to  have  this  property  under  the  circum- 
stances of  this  case. 

My  Lords,  I  may  be  mistaken,  or  I  may  have  forgotten 
perhaps,  but  I  have  taken  great  pains  to  refresh  my  mind 
upon  this  subject,  though  I  have  been  very  much  absent  from 
matters  in  courts  of  justice  for  somewhat  now  more 
than  seven  years:  I  have  taken  *  great  pains  to  look  *  177 
into  this  subject,  and  I  do  profess  myself,  if  I  had  heard 
the  cause  in  the  year  1823,  it  would  have  been  utterly  im- 
possible for  me  to  direct  an  issue  to  a  Court  of  Law,  con- 
sistently with  my  habit,  if  possible,  to  save  parties  the  expense 
of  trials  of  issues,  if  the  case  afforded  a  clear  ground  of  equity 
between  the  parties;  and  in  this  case  I  think  such  clear 
ground  was  afforded.  I  should  have  thought  it  my  duty, 
upon  the  principle  which  I  am  now  about  to  state,  at  once  to 
have  said,  "  Whether  you  meant  fraud,  whether 

^  *f  ^  An  attorney  is 

you  knew  that  you  were  the  heir-at-law  of  the  SSS{Jient*^ad^teJ 

testator  or  not,  you  who  have  been  wanting  in  ^  ^Ij^idvin^ 

what  I  conceive  to  be  the  duty  of  an  attorney,  ^  ^^^/^ 

if  it  happens  that  you  get  an  advantage  by  that  L^^SfSw.^! 

neglect,  you  shall  not  hold  that  advantage,  but  a^trustee^er^ 

you  shall    be    a   trustee  of   the   property  for  £e  *  TOiSS!*^4hJ 

the  benefit  of  that  person  who  would  have  re-  u^ there  to^S' 

•       J  A»j.i    jx»j.'i»  i_ji  "Lx    t^®  attorney  had 

mained  entitled  to  it  if  you  had  known  what  known  and  done 
you  ought  as  an  attorney  to  have  known ;  and 
not  knowing  it,  because  you  ought  to  have  known  it,  you 
shall  not  take  advantage  of  your  own  ignorance ; "  for  I  carry 
it  so  far,  *'  you  shall  not  take  advantage  of  your  own  igno- 
rance." It  is  too  dangerous  to  the  interests  of  mankind,  that 
those  who  are  bound  to  advise,  and  who  being  bound  to  ad- 
vise ought  to  be  able  to  give  sound  and  sufficient  advice,  —  it 
is  too  dangerous  to  allow  that  they  shall  ever  take  advantage 
of  their  own  ignorance,  of  their  own  professional  ignorance, 
to  the  prejudice  of  others. 

My  Lords,  this  principle  I  find  laid  down  by  Lord  Hard- 
wiCKE  in  different  cases,  (a)  and  it  is  exceedingly  well  illus- 
trated in  the  case  stated  from  Ireland.     I  have  in  my  posses- 

(a)  Barnesley  v.  Powell,  1  Yes.  284. 
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sion  at  this  moment  the  manuscript  of  that  decree, 

*  178   which  was  quoted  at  the  bar.     *  I  am  sure  it  is  gen- 

nine :  I  know  the  handwriting  of  Sir  Anthony  Habt, 
the  then  Lord  Chancellor  of  Ireland.  This  manuscript  which 
I  now  have  shows  the  diligence  and  accurate  attention  which 
he  gave  to  the  subject,  having  corrected  and  recorrected  it, 
in  order  that  the  principle  might  be  understood  upon  which 
the  decree  was  made.  My  Lords,  that  case  was  this:  A 
gentleman  at  the  bar,  who  appeared  by  the  former  transac- 
tions between  the  testator  and  himself  to  have  been  a  very 
intimate  friend  of  the  testator,  made  himself  executor  to  the 
testator  under  these  circumstances :  By  the  law  at  that  time, 
if  there  was  no  personal  estate  given  in  legacies  to  other  per- 
sons, or  even  if  there  were  legacies  given  to  other  persons, 
the  executor,  by  his  appointment  as  such  executor,  would 
have  taken  the  whole  of  the  residue  of  the  personal  estate. 
It  was  not  the  intention  of  that  testator  to  give  this  learned 
counsellor  any  thing  more  than  the  office  of  executor ;  but  he 
insisted  that,  having  got  the  office  of  executor,  he  was  en- 
titled to  the  residue  of  the  personal  estate ;  and  it  turned  out 
as  a  matter  of  fact,  and  the  case  was  in  this  respect  I  believe 
perfectly  honest,  that  he  was  not  aware  of  the  doctrine  at  the 
time  that  he  made  the  will  which  appointed  him  executor, 
that  he  would  be  entitled  to  this  personal  estate.  But  what 
said  the  Court  to  that?  The  Court  said,  "  That  is  what  you 
ought  to  have  known ;  you  ought  to  have  known  it,  and  you 
shall  not  take  for  your  own  benefit  that  which  you  have  de- 
rived from  your  professional  ignorance ;  "  and  the  consequence 
was,  that  he  was  declared  to  be  a  trustee,  for  the  next  of  kin, 
of  the  residue  of  the  personal  estate ;  and  I  humbly  think 
this  appellant  is  a  trustee  of  that  part  of  the  real  estate  with 

reference  to  which  there  was  no  occasion  whatever,  in 

*  179    order  to  *  carry  the  contract  with  the  Commissioners 

of  Chelsea  Hospital  into  effect,  to  levy  any  fine. 
This  gentleman,  I  see,  alleges  that  he  did  not  know  the 
testator  had  made  a  will ;  but  he  could  not  but  know,  con- 
sidering the  proposition  I  have  stated,  that  if  the  testator  had 
made  a  will,  devising  all  the  other  estates  to  his  widow  — 
that  if  he  levied  a  fine  to  the  extent  that  this  fine  was  levied, 
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it  must  revoke  his  will.  I  say  it  was  his  duty  it  la  the  duty  of 
to  have  asked  the  testator  whether  he  had  made  pfoySd^STIevJ^i 
a  will,  and  not  to  have  gone  beyond  the  neces-  lient  wheSler^*e 
sity  that  arose  in  that  case  for  the  purpose  of  i»»»«»*dehtowiu. 

making  the  title  to  the  commissioners  complete,  and  of  carry- 
ing that  contract  into  effect ;  and  it  is  as  dear  as  the  sun  at 
noonday,  at  least  we  know  nothing  to  the  contrary,  and  it  is 
but  fair  to  say  it,  looking  at  the  whole  of  his  answer,  that  if 
he  had  known  that  the  estate  had  been  devised  to  the  lady 
who  had  become  General  Wilford's  widow,  he  would  not 
have  levied  a  fine  of  that  estate,  unless  under  a  deed  that 
should  give  the  same  effect  as  to  her  interest  as  she  would 
have  taken  under  the  will.  I  have  no  hesitation,  therefore, 
in  saying  that  if  I  had  heard  this  cause  originally,  I  should 
not  have  directed  any  issues,  because  there  is  a  principle  of 
equity  that  considers  that  if  there  is  negligence  it  is  quite 
enough ;  but  instead  of  that,  two  issues  were  directed,  one  of 
those  issues  was  found  for  Mr.  Bulkley,  but  the  other  was 
found  against  him,  and  that  certainly  does  in  the  finding  im- 
pute to  him  that  he  fraudulently  omitted  to  do  so  and  so. 

My  Lords,  I  should  feel  at  my  time  of  life, 'what  I  thank 

God  I  do  not  feel,  deep  regret,  if  I  had  ever  been  too  quick 

in  charging  anybody  with  fraud.     I  hope  I  never  have  been ; 

but  in  the  present  case  I  must  go  the  length  of  saying 

that  I  cannot  expound  *  that  declaration  which  was    *  180 

made  to  Mr.  Biclmell  by  this  gentleman,  Mr.  Bulkley, 

—  I  catinot  possibly  expound  that,  but  by  forming  at  least  a 

conjecture  that  my  mind  does  not  easily  get  rid  of,  that  this 

gentleman  had  at  least  a  conviction  in  his  mind  that  it  was 

better  for  him  to  take  the  chance  of  proving  himself  to  be  the 

heir-at-law  after  the  death  of  this  testator,  than  to  take  the 

chance  of  his  deriving  a  benefit  from  this  property  under 

the  will.     And  really,  when  one  attends  to  the  argument  of  so 

able,  acute,  and  learned  a  counsel  as  Sir  E,  Sugden^  and  when 

you  have  nothing  to  meet  that  which  is  the  natural  effect  of 

the  declaration  made  at  a  casual  meeting  of  Mr.  Bicknell  and 

Mr.  Bulkley,  —  when  you  have  nothing  but  the  reasoning 

that  you  heard  from  below  the  bar  upon  the  subject,  I  cannot 

but  persuade  myself  that  Sir  E.  Sugden,  himself  thought  that 
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—  that  they  will  all  know,  particularly  with  regard  to  that 

part  of  the  profession  to  which  the  apellant  belongs,  that 

though  there  is  no  body  of  men  that  are  more  honourable  in 

the  discharge  of  those  delicate  duties  that  are  cast 

*  188    *  upon  them  than  the  generality  of  them  are,  yet,  not- 

withstanding I  am  satisfied  of  that,  still  I  hope  that  the 
observation  made  by  my  noble  friend  will  have  its  due  impres- 
sion upon  them,  that  there  is  an  established  principle  in  the 

Courts  of  Equity  that  no  professional  man  can 

It  is  a  principle    .•■  -,  .  i*-i**  i*i*  i* 

of  equity  that  no  take  advantage  of  his  ignorance,  of  nis  negli- 

profetisional  man  ..  i»i«i*         -i        ti*i 

shau  take  advan-  gcucc,  much  Icss  01  his  iraud.  If  there  were 
ranee  or  negu-  not  such  a  principle  rccoguizcd  by  Courts  of 

Equity,  they  would  ill  deserve  that  name. 
There  are  two  cases  to  which  your  Lordships'  attention  has 
been  called  at  the  bar,  which  recognize  that  principle.  In 
the  first  of  them,  reported  by  the  elder  Vesey,  (a)  it  is  dis- 
tinctly laid  down  as  a  principle,  that  no  party  can  take  ad- 
vantage even  of  his  ignorance,  or  of  his  negligence,  and  still 
less  undoubtedly  of  his  fraud.  Still  more  clearly  is  it  laid 
down  in  the  case  upon  which  my  noble  friend  ha*  com- 
mented,—  that  case  decided  by  the  late  excellent  and  learned 
Lord  Chancellor  Hart,  in  Ireland. 

My  Lords,  let  us  see  whether  the  appellant  in  this  case  is 
not  seeking  to  take  advantage  even  of  his  ignorance,  or 
whether  he  is  not  attempting  to  avail  himself  of  his  fraud. 
He  clparly  knew  that  he  was  a  relation,  for  that  is  admitted ; 
and  he  believed  more,  for  he  has  admitted  that  it  was  probable 
he  was  the  heir  presumptive  of  the  deceased.  Under  these 
circumstances  he  was  called  upon  to  levy  a  fine  of  a  portion 
of  the  estate.  At  the  time  he  levied  the  fine  he  must  have 
known,  and  I  will  prove  that  presently,  that  there  was  a  will, 

and  that  the  fine  would  revoke  the  will.     But 

An       attorney 

■houid  know  tiiat  whether  he  knew  it  or  not,  he  ought  to  have 

a  nne  would  re-  '  o 

he'^M^^n'aS^a  ^^^o^u  it,  and  every  attorney  ought  to  know 
to  kn^uw'^tbe^ffSjt  ^^at  a  fine  would  revoke  the  will.  I  say  this 
to  0?^  rmpioySi  upoii  authority,  —  an  authority  that  will  ever  re- 
to  perform.  ^^^  unquestioued  ♦  in  Westminster  Hall,  —  the 

*  184   authority  of  Lord  Tenterden,  who  distinctly  stated  it 

(a)  Bamesley  v.  Powell,  1  Ves.  284. 
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in  the  direction  he  gave  the  jury  in  this  case.  I  say  it 
also  upon  the  authority  of  Sir  Anthont  Hart,  who  distinctly 
stated  that  a  barrister,  —  and  I  know  of  no  distinction  between 
a  barrister  and  an  attorney  in  this  case,  except  that  the  latter 
is  more  frequently  called  upon  to  consider  cases  of  this  sort 

than  a  barrister,  — that  a  barrister  was  bound  to  know  that 

• 

the  making  a  man  an  executor  to  a  will,  giving  him  no  legacy, 
put  under  his  control  and  power,  for  his  own  us^  all  the 
residue  of  the  property  of  the  testator  not  disposed  of.  Upon 
the  authority  of  both  these  learned  persons  I  say,  and  if  there 
is  any  difference  between  the  case  of  a  man  by  his  will  making 
another  an  executor,  thereby  giving  him  the  residue  of  his 
personal  property,  —  if  there  is  any  difference  between  that 
and  this  case,  this  case  of  levying  a  fine  and  revoking  the  will 
by  which  this  testator  disposed  of  his  property,  is  a  much 
stronger  case,  because  a  man  must  be  very  ignorant  indeed 
not  to  know  that  making  a  different  disposition  of  the  prop- 
erty does  revoke  the  disposition  already  made.  Now  that 
being  the  case,  is  it  possible  to  say  upon  what  is  stated  in  the 
bill,  and  admitted  in  the  answer,  that  your  Lordships  would 
not  be  allowing  this  gentieman  to  take  advantage  of  his  igno- 
rance, or,  as  the  jury  have  said,  of  his  fraud,  by  allowing  this 
testator  to  levy  fine,  without  informing  him  of  the  effect  that 
that  fine  would  have  upon  the  will  ?  Was  not  it  his  duty  to 
have  inquired  of  his  client  and  relation,  if  he  did  not  know, 
whether  he  had  made  a  will,  and  to  tell  him  that  the  effect  of 
what  he  was  doing  would  be  completely  to  do  away  with  the 
effect  of  the  wiU  ? 

It  is  not  necessary  to  decide  in  this  case,  though  I 
should  have  no  difficulty  in  coming  to  a  decision  *  upon  *  185 
the  point,  whether  or  not,  supposing  this  gentleman  to 
have  known  he  was  the  heir,  and  to  have  intended  to  take 
advantage  of  it,  and  that  a  devisee  under  the  wiU  had  been 
injured  by  it,  —  whether  an  action  would  not  have  lain  against 
him  for  negligence.  But  there  is  a  great  difference  between 
recovering  compensation  for  negligence,  and  allowing  a  man, 
upon  his  own  oath,  to  take  advantage  of  it.  This  is  not  a 
case  to  recover  compensation  for  a  wrong  done ;  but  what 
your  Lordships  are  called  upon  to  say  is,  whether  you  will 
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allow  this  gentleman  to  take  advantage  of  the  wrong  he  has 
done,  either  through  ignorance  or  fraud.  I  say,  therefore, 
upon  the  facts  as  they  appear  upon  the  bill  and  answer,  L 
agree  with  my  noble  friend,  though  I  am  not  so  conversant 
with  equity  as  he  is ;  but  after  the  reasons  he  has  given, 
which  would  not  perhaps  haye  occurred  to  myself,  I  should 
have  said,  this  cause  is  at  an  end ;  there  is  no  need  of  an 
issue.  It  would  render  all  property  in  this  country  insecure, 
considering  the  confidence  reposed  in  attorneys,  if  in  such 
cases  you  were  to  allow  an  attorney  to  take  advantage  of  his 
own  misconduct.  But  the  learned  Judge  in  the  Court  below 
thought  proper  to  direct  an  issue ;  and  I  am  not  sorry  that 
he  did,  except  that  the  parties  have  been  put,  in  my  opinion, 
to  an  unnecessary  expense ;  for  we  decide  this  case  more 
satisfactorily  from  the  facts  elicited  from  the  different  wit- 
nesses, by  being  examined  before  a  jury ;  and  we  have  the 
advantage  of  the  opinion  of  Lord  Tenterden  upon  the  law  of 
the  case,  as  far  as  regards  the  obligation  upon  an  attorney  to 
bring  a  competent  knowledge  to  the  discharge  of  his  duty ; 
and  he  does  not  bring  a  competent  knowledge  to  the  discharge 

of  his  duty,  unless  he  knows  the  effect  of  a  fine  in  re- 
*  186    gard  to  the  revocation  *  of  a  will.     But  there  were  two 

issues:  1st,  whether  this  gentleman  did  fraudulently 
levy  a  fine  with  a  view  to  liis  own  interest  ?  The  jury  have 
properly  found  that  he  did  not,  because  there  is  not  the  least 
evidence  that  the  fine  was  levied  with  that  intent.  But  there 
is  another  issue,  whether,  supposing  the  fine  not  improperly 
levied,  this  gentleman  did  not  fraudulently  conceal  from  the 
general  that  the  fine  would  have  the  effect  of  revoking  the 
will  ?  They  have  found  the  fraud,  and  I  think  they  have 
done  rightly.  I  think  they  could  have  come  to  no  other  con- 
clusion upon  the  facts  in  the  case,  for  these  reasons.  In  the 
first  place,  there  is  the  testimony  of  the  young  woman  of 
the  name  of  Wilcox,  who  speaks  of  the  appellant  coming  to  the 
house  whilst  the  general  was  lying  dead,  and  telling  her  and 
her  mother  that  the  general  had  omitted  to  give  them  any 
legacy  in  his  will,  as  he  had  promised ;  but  that  the  will  was 
void ;  that  he  should  be  in  possession,  as  heir-at-law,  and  that 
he  would  make  up  to  them  for  the  negligence  of  the  general, 
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and,  in  fact,  provide  for  the  whole  family.    -My  Lords,  strong 
observations  have  been  made  by  Sir  Edward  Sugden  as  to 
the  improbability  of  that  evidence.     I  do  not  go  along  with 
him.     The  only  ground  that  makes  it  improbable  is,  that  the 
mother  does  not  hear  it  or  recollect  any  such  circumstance  oc- 
curring.    We  do  not  know  the  age  of  this  woman,  or  whether 
she  is  liable  to  the  infirmity  of  deafness.     She  might  not  be 
able  to  speak  to  it,  either  from  age  or  deafness ;  if  from  age 
she  might  have  forgotten  it ;  or  if  from  deafuess,  she  might 
not  have  heard  what  the  daughter  did  hear.     But  I  cannot 
say  I  think  this  an  improbable  story.     A  person  in  the  situa- 
tion of  this  appellant  would  be  very  likely  to  reconcile 
himself  as  well  as  he  could  *  with  the  different  servants    *  187 
in  the  family :  there  were  many  ways  in  which  they 
might  do  him  great  injury,  and  many  ways  in  which  they 
might  render  him  service.     It  was  not  at  all  imptobable,  in 
my  opinion,  that  a  man  who  had  concealed  this  important 
fEk^t,  so  operating  upon  the  interests  of  the  family,  should 
attempt  to  obtam  the  favour  of  the  servants  in  supporting  and 
carrying  into  effect  that  which  he  had  done.     I  think,  there- 
fore, it  is  far  from  being  improbable,  from  the  experience  I 
have  gained  in  courts  of  justice.   'I  have  known  many  in- 
stances of  persons  who  have  improperly  interfered  in  making 
and  revoking  wills,  and  who  have  made  use  of  the  artifices 
imputed  to  this  person  to  support  the  schemes  they  have 
undertaken  in  regard  to  making  or  revoking  a  will. 

But  is  not  this  testimony  of  the  woman  supported  by  the 
testimony  of  Mr.  Bicknell  ?  Nay,  you  do  not  want  the  testi- 
mony of  this  woman.  Mr.  Bicknell  proves  the  whole  case. 
Mr.  Bicknell  proves  that  in  the  lifetime  of  the  general  the 
appellant  n^ust  have  known  there  was  a  will,  and  must  have 
known  that  the  fine  would  have  the  effect  of  revoking  that 
will.  I  say  Mr.  Bicknell  proves  that,  because  what  is  the 
conversation?  He  is  told,  "  The  world  finds  fault  with  you 
for  not  telling  the  general  the  effect  of  the  fine  upon  his 
will.''  Supposing  his  present  case  to  be  true,  his  answer 
would  have  been,  *^  I  knew  nothing  of  it ;  and  if  there  was  a 
will,  I  did  not  know  that  the  fine  would  revoke  it."  Is  that 
his  answer  ?    No ;  the  answer  proves  his  knowledge  of  the 
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will,  and  that  he  had  that  knowledge  while  the  general  was 
alive  ;  for  he  says,  "  Why  should  I  put  a  sword  in  the  gen- 
eral's hand  to  cut  my  throat?"     That  means,  "  If  I 

*  188    had  told  the  general  that  the  fine  would  have  *  re- 

voked the  will,  he  would  have  made  another  will."  I 
say  that  this  witness  most  distinctly  proves  that  this  gentle- 
man did  know  of  the  existence  of  this  will,  and  did  know  the 
effect  of  the  fine  with  regard  to  this  will.  How  is  this  met  ? 
It  is  met  by  the  testimony  of  the  witnesses,  who  say  that  the 
general  being  ill  upon  the  morning  he  was  to  attend  Lord 
Chief  Justice  Dallas  to  levy  this  fine,  the  appellant  requested 
him  not  to  go.  It  is  not  necessary  that  your  Lordships  should 
come  to  a  conclusion  that  this  man  is  a  brute,  or  that  he  had 
not  those  feelings  that  a  rational  man  ought  to  have,  in  order 
to  decide  this  question.  K  he  saw  the  general  so  ill,  as  it  is 
represented  he  was,  it  was  natural  that  he  should  have  said, 
and  he  must  have  been  a  monster  if  he  had  not  said,  ^^  Do 
not  go  this  morning ;  you  will  have  other  opportunities.  You 
do  not  know  what  the  consequence  may  be."  Is  that  a  cir- 
cimistance  to  be  weighed  against  the  evidence,  taking  it  in 
the  best  point  of  view  for  the  appellant  ?  But,  my  Lords, 
there  is  another  point  of  view  in  which  that  may  be  taken ;  he 
might  have  thought  that  the  takhig  before  Lord  Chief  Justice 
Dallas  a  person  in  that  state,  when  coming  into  the  presence 
of  such  a  person,  the  matter  might  have  been  explained,  and 
his  projects  have  been  disappointed. 

There  was  examined  in  the  Court  of  Chancery  a  gentleman 
of  the  name  of  Wilmot ;  that  gentleman  was  not  called  before 
the  jury,  where  he  could  have  been  cross-examined.  I  do  not 
mean  to  say  any  thing  disrespectful  of  him,  but  it  is  probable 
that  Mr.  Wilmot  might  have  told  the  jury  in  what  manner  it 
was  the  appellant  expressed  his  ignorance  of  the  efiPect  of  this 
fine ;  but  Mr.  Wilmot  was  not  called.    It  is  said  he  was 

*  189    not  called  because  Sir  James  Scarlett  was  of  *  opinion 

that  his  evidence  ought  not  to  be  received.  I  agree 
with  Sir  James  Scarlett  ;  but,  agreeing  with  Sir  James 
Scarlett,  I  would  have  tendered  that  witness,  and  have  seen 
whether  he  was  objected  to ;  as  he  was  not  objected  to  in  the 
Court  of  Chancery,  and  as  the  rules  of  evidence  are  the  same 
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in  Chancery  as  in  Courts  of  Common  Law,  I  do  not  think  he 
would  have  been  rejected  in  a  Court  of  Law,  but  he  ought  to 
have  tendered  that  evidence.  That  is  wanting ;  but  with  the 
evidence  to  which  I  have  adverted,  the  jury  could  come  to  no 
other  conclusion  than  that  which  they  expressed,  and  which 
is,  not  that  this  concealment  was  through  ignorance,  but 
through  fraud.  I  confess,  if  Mr.  Bicknell's  evidence  be  true, 
and  no  doubt  it  is  true,  I  think  the  jury  have  come  to  a  right 
conclusion,  and  that  we  cannot  speak  of  this  transaction  in 
any  other  terms  than  those  which  are  recorded  in  the  verdict 
of  the  jury. 

My  Lords,  this  is  an  important  case  to  the  parties  them- 
selves, but  it  is  of  infinitely  greater  importance  to  the  public ; 
and  if  your  Lordships  should  be  disposed  to  affirm  the  recom- 
mendation of  my  noble  friend,  and  of  the  humble  individual 
now  addressing  you,  perhaps  imperfectly,  after  the  learning 
you  have  heard  from  my  noble  friend,  you  will  give  security 
to  prpperty ;  and  it  will  tend  to  inform  every  one  that  if  an 
attorney  should,  with  a  view  to  his  own  particular  interest, 
be  induced  to  do  acts  injurious  to  the  property  of  others,  he 
is  not  to  derive  advantage  from  them.  Therefore,  concurring 
with  my  noble  friend,  and  as  he  has  not  made  any  motion  to 
your  Lordships,  following  up  the  speech  he  has  made  with  so 
much  ability  on  these  great  questions  of  law  and  equity,  I 
humbly  move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 

*  I  find  there  will  be  no  occasion  for  any  taxation  of   *  190 
costs.     I  humbly  move  your  Lordships  to  give  501. 
costs,  and  then  the  judgment  will  take  effect  immediately,  (a) 

Judgment  below  affirmed,  with  50^.  costs. 

(a)  The  Lord  Chancellor,  as  also  Lord  Ltndhurst,  declined  to  take 
any  part  in  the  adjudication  of  this  case,  both  having  been  formerly 
counsel  for  the  parties  respectively,  in  the  action  of  ejectment,  and  in  the 
subsequent  motion  in  the  Court  of  King's  Bench  for  a  new  trial  of  that 
action.  See  Denn  v.  Wilford,  2  C.  &  P.  173,  175;  S.  C,  8  Dowl.  &  Ryl. 
549. 
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•  191  *  In  re  WESTMINSTER  BANK. 

1834. 

In  the  Matter  of  the  London  and  Westminster  Bank. 

Opinions  of  the  Judges,    Practice, 

The  Judges  will  decline  answering  a  question  put  by  the  House  of  Lords, 
if  that  question  is  not  confined  to  the  strict  l^al  construction  of  exist- 
ing laws.' 

July  12. 

Certain  persons  having  united  themselves  together  under 
the  name  of  the  London  and  Westminster  Bank  Company, 
applied  to  Parliament  for  a  bill  to  incorporate  them  under 
that  name.  The  bill  passed  the  House  of  Commons,  and  on 
being  brought  up  to  this  House  was  read  as  a  matter  of  course 
a  firet  time.  When  it  stood  for  a  second  reading  it  was 
moved  and  agreed  to,  that  counsel  should  be  heard  at  the  bar 
of  the  House  on  the  subject  of  the  bill.  It  was  then  moved 
and  agreed  to,  that  the  Judges  be  ordered  to  attend  the 
House.  The  order  was  dated  on  Monday  the  16th  June, 
1834,  and  was  in  the  following  terms :  — 

*  192       *  "  Ordered,  by  the  Lords  Spiritual  and  Temporal, 

in  Parliament  assembled,  that  the  bill  intitled  ^An 
Act  to  enable  the  company,  called  the  London  and  West- 
minster Bank,  to  sue  and  be  sued  in  the  name  of  one  of  the 
directors  or  of  the  trustees,  or  any  of  them,  or  of  the  man- 
ager or  managers,  or  any  of  them,  of  the  said  company,'  be 
taken  into  the  consideration  of  the  learned  Judges,  on  Friday, 
next,  on  this  question :  *  Are  the  provisions  of  this  bill  incon- 
sistent with  the  Bank  of  England's  rights,  as  secured  to  it 
imder  the  following  Acts :  5  Will.  &  M.  c.  20 ;  8  &  9  Will. 
&  M.  c.  20 ;  6  Ann.  c.  22 ;  15  Geo.  2,  c.  13 ;  21  Geo.  3,  c. 
60 ;  39  &  40  Geo.  3,  c.  28  ;  and  3  &  4  Will.  4,  o.  98? 


>  »> 


On  Friday,  the  20th,  the  Judges  attended ;  Lord  Wynford 

>  See  M'Naghten's  Case,  10  CI.  &  Fin.  200. 
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sat  as  Deputy  Speaker.  The  Lords  present,  besides  his 
Lordship,  were  the  Duke  of  Cumberland,  the  Marquis  of 
Bute,  the  Marquis  of  Bristol,  the  Earl  of  Stradbroke,  Lord 
Bexley,  and  the  Bishop  of  Hereford. 

The  Judges  were  Lord  Chief  Justice  Tindal,  Mr.  Justice 
Park,  Mr.  Justice  Lfttledale,  Mr.  Justice  Vaughan,  Mr. 
Baron  Parke,  Mr.  Justice  Taunton,  Mr.  Justice  Patteson, 
Mr.  Baron  Alderson,  Mr.  Baron  Bolland,  and  Mr.  Justice 

WiLUAMS. 

Mr.  Harri%on^  Sir  E.  B.  Sugden^  and  Mr.  Law^  appeared 
on  behalf  of  the  Bank  of  England;  and  Mr.  Follett^  Mr. 
Wrangham^  and  Mr.  Shee^  for  the  petitioners  in  support  of 
the  bill. 

Lord  Wynford,  interrupting  Mr.  Harrison  in  the  course  of 
his  argument,  said,  that  the  Judges  had  communicated  to 
him  that  they  felt  some  difficulty  as  to  the  possibility 
of  their  answering  the  question  which  *  had  been  sub-  *  193 
mitted  to  them  by  their  Lordships.  He  moved  that 
they  should  retire,  for  the  purpose  of  considering  whether 
they  could  answer  the  question. 

The  Judges  having  retired,  remained  absent  above  three- 
quarters  of  an  hour,  when 

Lord  Chief  Justice  Tindal,  on  their  return,  said :  "  His 
Majesty's  Judges,  after  considering  the  question  which  has 
been  proposed  to  them,  find  it  proposed  in  terms  which  render 
it  doubtful  whether  it  is  a  question  confined  to  the  strict  legal 
construction  of  existing  Acts  of  Parliament ;  and  they  there- 
fore, with  great  deference  and  respect  to  your  Lordships, 
request  to  be  excused  from  giving  an  answer." 

Lord  Wynford  intimated  that  he  had  before  thought  it 
doubtful  whether  the  Judges  could  answer  the  question,  (a) 
[The  further  consideration  of  the  bill  was  then  adjourned.] 

(a)  Mich.  27  Geo.  2.  A  question  having  heen  started,  on  occasion  of 
the  late  Act  of  Parliament  concerning  the  naturalization  of  the  Jews, 
which  Act  was  repealed  this  session,  whether  Jews  are  entitled  to  pur- 
chase and  hold  lands  in  £ngland,  Lord  Temple,  after  the  repeal  of  the 
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194  ♦APPEAL 


FROM  THE  COURT  OF  CHANCERY. 


LANGSTON  and  Others  v.  LANGSTON  and  Others. 

1834. 

Julia    Langston,  an   Infant,   by  her  next 
Friend ;  Maria  Sarah  Langston,  Charles 
Barter  the  Elder,  and  Wife ;  and  Charles  )  Appellants. 
Barter  the  Younger,  an  Infant,  by  his  next 
Friend 

James   Haughton  Langston,  Sir  Charles  \ 
MoRiCE  Pole,  Bart.,  and  Haughton  Far-  [  Respondents.^ 
MER  Okeover ) 

WilL     Construction.     The  Words  "  aU  and  every  other P    Impli- 
cation. 

J.  L.  devised  his  manors  and  hereditaments  to  trustees  upon  trust  to 
conyey  the  same  to  the  use  of  J.  H.  L.  (his  eldest  son)  for  life;  with 
remainder  to  trustees  to  preserve  contingent  remainders;  with  remain- 
der to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  hody  of  J.  H.  L.,  severally  and  successively  in 
seniority  of  age  and  priority  of  hirth ,  in  tail  male ;  remainder  to  the  use  of 
devisor's  second  and  other  sons  successively  in  tail  male;  remainder  to 


Act,  moved  in  the  House  of  Lords  that  some  method  might  he  taken  to 
ascertain  this  question,  and  that  for  this  purpose  the  Judges  might  be 
desired  to  attend  and  give  their  opinions  upon  it;  which  was  opposed, 
and  the  motion  rejected,  for  many  reasons,  but  particularly  because  the 
Judges  are  not  obliged  to  give  their  opinions  to  the  House  upon  such 
extra-judicial  questions,  and  where  no  bill  is  depending;  and  the  Duke 
of  Argyle  mentioned  a  case  in  Queen  Anne's  time,  where  such  a  question 
being  put  to  the  judges.  Lord  Chief  Justice  Holt,  in  the  name  of  himself 
and  the  rest,  insisted  that  they  were  not  obliged  to  give  their  opinions  on 
any  such  question  ;  and  his  objections  thereto  were  allowed  by  the 
House. — Mr.  Coxe's  MSS.  E.  E. 
»  S.  C.,8BHghN.  S.  167. 
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the  use  of  J.  H.  L.'s  first,  second,  third,  fourth,  fifth,  and  all  and  every 
other  daughter  and  daughters  successively,  in  tail  general;  remainder 
to  the  use  of  devisor's  eldest  daughter,  M.  S.  L.  for  life;  remainder  to 
trustees  to  preserve,  &c.;  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  son  of  M.  S.  L.  successively, 
in  tail  male;  remainder  to  her  first,  second,  and  other  daughters  suc- 
cessively, in  tail  general;  with  divers  other  like  remainders  to  the 
devisor's  other  daughters  and  their  issue,  and  various  intermediate 
terms  in  trust. 
There  was  no  express  limitation  to  J.  H.  L.'s  first  son,  nor  any  provision 
for  him  made  or  referred  to  in  the  will;  but  the  trust  of  the  first  term 
directed  to  be  contained  in  the  settlement  to  be  made  by  the  trustees 
was  declared  to  be,  in  case  there  should  be  no  son  of  J.  H.  L. ,  for  raising 
portions  for  his  daughters,  except  an  eldest  or  only  daughter;  and 
the  trusts  of  the  other  terms  were  to  be  for  raising  portions  *  for  *  105 
the  younger  children  of  the  successive  tenants  for  life,  in  case  there 
should  be  no  issue  of  the  body  of  J.  H.  L. ;  ahd  a  power  was  directed 
t)y  the  devisor  to  be  inserted  in  the  settlement  to  enable  J.  H.  L.  to 
charge  the  devised  estates  with  portions  for  his  children  other  than  an 
eldest  or  only  son.  Held,  that  the  first  son  of  J.  H.  L.  was  entitled  to 
have  an  estate  tail  in  the  devised  manors  and  hereditaments,  expectant 
on  the  death  of  his  father,  limited  to  him  in  the  conveyance  directed 
to  be  made  by  the  trustees.' 

May  5,  June  0. 

« 

The  decree  under  appeal  in  this  case  was  made  in  a  suit  insti- 
tuted for  the  purpose  of  establishing  a  will,  which,  as  far  as  it 
is  material  to  set  it  forth  here,  was  to  the  following  effect :  — 

"  John  Langston,  late  of  Sarsden  House,  in  the  county  of 
Oxford,  Esquire,  being  seised  in  fee  of  considerable  estates  in 
Middlesex  and  Oxfordshire,  and  being  also  seised  to  him  and 
his  heirs  of  several  copyhold  estates  in  the  same  counties,  duly 
made  and  published  his  will  in  writing,  bearing  date  the  28th 
of  July,  1801,  and  signed  and  attested  in  the  manner  by  law 
required,  to  pass  freehold  estates,  and  he  thereby  devised  all 

»  See  1  Jarman  Wills  (3d  Eng.  ed),  382,  460-462;  2  ib.  202,  203; 
Grey  o.  Pearson,  6  H.  L.  Cas.  90,  91;  Abbott  v.  Middleton,  Ricketts 
0.  Carpenter,  7  H.  L.  Cas.  72,  73;  Surtees  v.  Hopkinson,  L.  R.  4  Eq. 
103;  In  re  Thompson's  Trusts,  L.  R.  11  Eq.  146;  Hart  v,  Tulk,  2  De  G., 
M.  &  G.  300,  310,  311;  Key  v.  Key,  4  De  G.,  M.  &  G.  73;  Ware  v,  Wat- 
son, 7  De  G.,  M.  &  G.  248,  259;  Bryden  r.  Willett,  L.  R.  7  Eq.  472, 
475. 
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his  freehold  and  copyhold  manors,  messuages,  farms,  lands, 
tenements,  tithes,  and  hereditaments,  situate  in  the  said  sev- 
eral counties,  or  elsewhere  in  England  (except  his  shares  in 
the  New  River  Company),  unto  J.  P.  Bastard,  Esquire,  J.  W. 
Hope,  Esquire,  and  C.  M.  Pole,  Esquire  (now  Sir  Charles 
Morice  Pole,  Bart.,  one  of  the  respondents),  their  heirs  and 
assigns,  upon  trust  during  the  minority  of  the  testator's  son,  the 
respondent  James  Haughton  Langston  (who  was  then  about 
the  age  of  five  years),  to  receive  the  rents  and  profits  thereof, 
and  to  dispose  of  the  same  for  the  purposes  in  the  said  wiU 
mentioned :  And  upon  this  further  trust,  that  when  the 
*  196  said  J.  H.  Langston  should  attain  the  age  *  of  twenty- 
one  years  the  said  trustees  or  the  survivors  or  survi- 
vor of  them,  or  the  heii^  or  assigns  of  such  survivor,  should 
by  good  and  sufficient  conveyances  and  assurances  in  the  law, 
convey,  settle,  and  assure  the  same  manors,  messuages,  &c., 
and  hereditaments,  in  such  manner  as  that  the  same  should 
continue  and  be  for  and  upon  the  several  uses,  trusts,  and  pur^ 
poses,  and  subject  to  the  several  powers,  &c.,  and  declarations 
therein  and  partly  hereinafter  mentioned  and  declared  of  and 
concerning  the  same,  or  such  of  them  as  should  be  then  sub- 
sisting or  capa'ble  of  taking  efTect ;  that  is  to  say,  to  the  use 
of  the  said  testator's  said  son  J.  H.  Langston,  for  life ;  and 
from  and  after  the  determination  of  that  estate,  to  the  use  of 
trustees  (to  be  named  in  such  settlement)  and  their  heirs,  in 
trust  to  preserve  the  contingent  uses  and  estates  to  be  there- 
inafter limited;  with  remainder  to  the  use  of  the  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  said  J.  H.  Langston,  lawfully  to  be  begot- 
ten, severally,  successively  and  in  remainder  one  after  another 
as  they  and  every  of  them  should  be  in  seniority  of  age  and 
priority  of  birth,  and  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons  law- 
fully issuing ;  the  elder  of  such  sons  and  the  heirs  male  of 
his  body  to  be  always  preferred  and  to  take  before  the  younger 
of  such  son  and  sons,  and  the  heirs  male  of  his  and  their  body 
and  bodies  issuing." 

The  question  for  decision  was  whether,  imder  the  terms  of 
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this  limitation,  the  first  son  of  James  Haughton  Langston, 
who,  for  the  purpose  of  raising  the  question,  was  supposed  to 
have  two  sons,  took  any  and  what  estate  in  the  devised  manors 
and  hereditaments. 

*The    will    continued,  after  the  above  limitation,    *197 
"  With  remainder  to  the  use  of  other  trustees  to  be 
named  in  the  said  settlement,  their  executors,  administrators, 
and  assigns,  for  the  term  of  500  years,  upon  the  trusts  and  for 
the  intents  and  purposes  thereinafter  mentioned ;  with  remain- 
der to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all 
and  every  other  the  daughter  and  dai^hters  of  the  body  of 
the  said  J.  H.  Langston  severally,  successively,  and  in  remain- 
der, in  tail  general ;  and  in  default  of  such  issue,  to  the  use  of 
other  trustees  to  be  named  in  the  said  settlement  for  ninty-nine 
years,  upon  the  trusts  thereinafter  mentioned ;  with  remain- 
der to  the  use  of  the  testator's  eldest  daughter,  the  appellant 
Maria  Sarah  Langston,  for  life,  with  remainder  to  trustees  to 
preserve,  &c. ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons 
of  the  testator's  said  daughter,  severally  and  successively  and 
in  remainder  in  tail  male ;  and  for  default  of  such  issue,  to 
the  use  of  other  trustees  to  be  named  in  the  said  settlement 
for  600  years,  upon  trusts  after  mentioned ;  with  remainder 
to  the  use  of  testator's  said  daughter's  first,  second,  third, 
fourth,  fifth,  and  all  and  ever}"^  other  her  daughter  and 
daughters,  severally,  successively,  and  in  remainder  in  tail 
general." 

The  testator,  after  directing  by  his  said  will  like  limitations 
in  remainder  to  be  contained  in  the  said  executory  settlement 
for  each  of  Us  four  younger  daughters,  Elizabeth  Catherine, 
Caroline,  Agatha  Maria  Sophia,  and  Henrietta  Maria,  for  life, 
severally  and  successively  (with  remainders  interposed  to 
trustees  to  preserve,  &c.),  with  like  remainders  in  tail  male 
and  tail  general  to  their  respective  children,  with  remainder 
to  his  sixth  and  other  daughters  thereafter  to  be  bom, 
successively  in  tail  general,  with  ultimate  *  remainder  *  198 
.  to  his  sister,  Mrs.  Cazalet,  in  fee,  proceeded  to  direct 
the  trusts  of  the  above-mentioned  terms  of  500  years  and  99 
years  and  600  years,  and  also  of  five  other  terms  of  700 
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Maria  Sarah  Langston,'  Mr.  and  Mrs.  Barter,  and  their  said 
infant  son,  who  was  then  the  first  tenant  in  tail  in  ease  of  the 
manors  and  hereditaments  devised  in  trust  to  be  settled  as 
aforesaid. 

The  bill,  after  stating  the  will  more  at  large,  and  to  the 
purport  and  effect  hereinbefore  stated,  charged  that  it  was 
the  testator's  intention  that  his  will  should  contain  a  direction 
that  the  settlement  so  directed  to  be  made  as  aforesaid  should 
contain  a  limitation  to  James  Haughton  Langston's  first  son 
in  tail  male,  immediately  after  the  limitation  to  trustees  during 
his  life  to  preserve  contingent  remainders,  and  immediately 
before  the  limitation  to  his  second  son ;  and  that  the  testator 
accordingly  gave  insti:uctions  to  his  solicitor  to  prepare  a  will 
containing  a  direction  to  insert  such  a  limitation  in  the  settle- 
ment so  directed  to  be  made  ;  and  that  in  pursuance  of  such 
instructions  a  draft  of  his  will  was  prepared,  and  such  draft 
contained  a  direction  that  such  a  limitation  should  be  inserted 
in  the  said  settiement,  but  that  in  the  engrossment  of  the  will 
such  direction  was  omitted  to  be  inserted  by  the  mistake  of 
the  person  who  engrossed  the  will ;  however,  it  was  submitted 
that  the  said  will  contained  within  itself  sufficient  evidence  of 

the  testator's  intention  being  that  the  settlement  so 
*  204    directed  to  be  made  as  *  aforesaid  should  contain  such 

a  limitation  in  favour  of  the  respondent's  eldest  son  in 
tail  male.  The  bill  prayed  that  the  said  will  and  codicils 
might  be  established,  and  the  trusts  thereof  (so  far  as  respected 
the  settlement  and  convevance  of  the  manors  and  hereditaments 
of  the  said  testator  devised  as  aforesaid  to  the  said  trustees) 
might  be  carried  into  execution  by  a  settlement  and  convey- 
ance to  be  made  by  the  said  trustees  of  the  same  manors  and 
hereditaments,  to  the  uses,  upon  the  trusts,  and  for  the  intents 
and  purposes,  and  subject  to  the  powers  and  declarations  to, 
upon,  for,  and  subject  to  which  the  same  were  by  the  said 
will  directed  to  be  settled  and  conveyed,  or  as  near  thereto 
as  the  deaths  of  persons  and  circumstances  of  the  case  would 
permit ;  and  especially  that,  in  making  such  settlement  and 
conveyance,  a  limitation  might  be  inserted  therein  whereby 
the  said  manors  and  hereditaments  might  be  limited,  settled, 
and  assured  to  the  use  of  J.  H.  Langston's  first  son  in  tail 
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male  in  remainder,  immediately  after  the  limitation  to  the  use 
of  trustees  during  the  life  of  J.  H.  Langston  to  preserve  con- 
tingent remainders,  and  immediately  before  the  limitation  to 
the  use  of  his  second  son  in  tail  male. 

The  defendants  appeared  and  put  in  their  answers,  stating 
(except  Charles  Barter  the  younger)  their  belief  that  the  tes- 
tatos  intended  that  his  will  should  contain  the  direction 
referred  to,  in  favour  of  J.  H.  Langston's  first  son  in  tail  male. 

The  cause  having  come  to  be  heard  in  February,  1826, 
before  the  late  Lord  Gifford,  then  Master  of  the  Rolls,  a 
case  was  ordered  to  be  sent  for  the  opinion  of  the  Court  of 
King's  Bench ;  and  in  pursuance  of  the  order  so  made,  a  case 
was  prepared  containing  a  statement  of  the  limitations 
of  the  said  will  in  the  *form  of  legal  limitations,  and  *206 
a  general  statement  of  some  other  parts  thereof,  and 
assuming  and  stating  as  a  fact  that  J.  H.  Langston  had  law- 
ful issue  two  sons,  Henry  his  first-bom  son,  and  Edward  his 
second  son;  and  the  question  proposed  was,  ^^ whether  the 
said  Henry,  the  first  son  of  the  testator's  son  J.  H.  Langston, 
takes  any  estate  under  the  said  will."  That  case  was  argued 
before  Mr.  Justice  Bayley,  Mr.  Justice  Holroyd,  and  Mr. 
Justice  LiTTLEDALE,  three  of  the  Justices  of  the  Court  of 
King's  Bench,  in  the  absence  of  the  Lord  Chief  Justice ;  and 
they  by  certificate,  dated  the  80th  of  April,  1827,  certified 
their  opinion  to  be  that  ^^  the  said  Henry  Langston,  the  first 
son  of  the  testator's  son,  J.  H.  Langston,  did  not  take  any 
estate  under  the  said  will."  (See  Langston  v.  Pole  and  others^ 
9  Dowl.  &  Ryl.  298,  where  the  case  sent  is  fuUy  set  forth.) 

The  cause  having  come  to  be  heard  for  further  directions  on 
that  certificate,  in  March,  1828,  before  Sir  John  Leach,  then 
Master  of  the  Rolls,  his  Honor  ordered  a  case  for  the  opinion 
of  the  Coui-t  of  Common  Pleas.  A  case  was  accordingly 
made  for  the  opinion  of  that  Court,  stating  the  limitations  of 
the  will  as  legal  limitations,  and  setting  -forth  other  parts  of 
the  said  will  more  fully  than  had  been  stated  in  the  former 
case ;  and  likewise  assuming  as  a  fact  that  the  said  J.  H. 
Langston  had  two  sons,  Henry  the  first,  and  Edward  the 
second  bom  son ;  and  the  question  proposed  was,  "  whether 
the  said  Henry  Langston,  the  first  son  of  the  said  testator's 
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son,  J.  H.  Langston,  takes  any  and  what  estate  under  the 
said  will."  That  case  was  argued  before  the  four  Justices  of 
the  Court  of  Common  Pleas;  namely,  Lord  Chief  Justice 
Best,  Mr.  Justice  Park,  Mr.  Justice  Burrough,  and 
*206  Mr-  Justice  Gaselee;  and  they,  by  *  their  certifi- 
cate, dated  the  28th  of  November,  1828,  certified  then: 
opinion  that  the  said  Henry  Langston,  the  first  son  o£  the 
testator's  son,  J.  H.  Langston,  takes  an  estate  in  tail  male 
under  the  said  will,  expectant  on  the  death  of  his  father,  the 
said  J.  H.  Langston.  (See  Langston  v.  Pole  and  other$j  5 
Bing.  228,  where  that  second  case  is  fully  set  forth;  and 
S.  C,  2  Moore  &  P.  490.) 

The  cause  came  to  be  heard  before  the  Master  of  the  Rolls 
for  further  directions,  upon  the  last-mentioned  certificate ; 
and  his  Honor  by  his  decree,  bearing  date  the  28th  of  July, 

1829,  ordered  that  the  said  certificate  be  confirmed,  and  he 
declared  accordingly  that  the  said  will  ought  to  be  established 
and  the  several  trusts  thereof  carried  into  execution,  Ac, 
according  to  the  prayer  of  the  bill.  (See  Langston  v.  -Pofe, 
1  Tamlyn,  119,  J29,  where  the  difference  between  the  two 
cases  sent  to  the  Courts  of  Law  is  pointed  out.) 

Shortly  after  the  filing  of  the  said  bill,  and  before  any 
further  proceedings  were  had  in  the  cause  (viz.,  in  the  month 
of  July,  1824),  James  Haughton  Langston  married  the  Hon. 
Julia  F.  Moreton,  and  since  the  last-mentioned  decree  the 
appellant,  Julia  Langston,  was  bom  of  that  marriage ;  and 
she  becoming  the  first  tenant  in  tail  in  esse  of  the  devised 
estates  directed  by  the  said  will  to  be  settled  as  aforesaid, 
was  made  a  party  defendant  to  the  suit,  by  a  supplemental 
bill  filed  by  the  respondent  J.  H.  Langston,  in  February, 

1830,  praying  against  her  and  the  other  defendants  the  bene- 
fit of  the  former  proceedings  and  decree.  The  cause  was 
heard  on  the  supplemental  suit  on  the  5th  of  March  follow- 
ing, by  the  Master  of  the  RoUs,  who  made  a  decree  therein  at 

that  date,  according  to  the  prayer  of  the  said  supple- 

*  207    mental  bill  *  and  in  the  terms,  or  to  the  purport  and 

effect,  of  his  former  decree. 

His  Honor,  in  pronouncing  these  decrees,  in  confonnity 

with  the  certificate  of  the  Court  of  Common  Pleas  and  against 
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that  of  the  Court  of  King's  Bench,  expressed  an  opinion  that 
the  trustees  would  be  justified  in  not  executing  the  settle^ 
ment,  without  the  sanction  of  the  House  of  Lords  as  to  which 
of  the  two  decisions  of  the  Courts  of  Law  was  the  right 
decision. 

The  appeal  was  brought  against  so  much  of  the  decree  of 
the  •21st  of  July,  1829,  as  declared  that  the  first  son  of  the 
said  testator's  son,  the  respondent,  J.  H.  Langston,  would 
take  an  estate  in  tail  male  under  the  said  will,  expectant  on 
the  decease  of  his  father,  and  that  Sir  Charles  Morice  Pole 
and  Haughton  Farmer  Okeover,  the  surviving  trustees  of  the 
said  will,  should  convey  and  assure  the  said  manors,  messu- 
ages, lands,  tenements,  and  hereditaments,  so  as  to  limit  the 
same  to  the  use  of  the  first  son  of  the  respondent,  J.  H. 
Langston,  in  tail  male  in  remainder,  immediately  after  the 
limitation  to  the  use  of  trustees  during  the  life  of  the  respon- 
dent ;  and  also  against  so  much  of  the  said  decree  dated  the 
6th  of  March,  1830,  as  declared  and  directed  to  the  same  pur- 
port and  effect. 

Mr.  Knight  and  Mr,  Wray^  for  the  appellants.  —  This  case 
arises  on  the  construction  of  the  will  of  Mr.  Langston; 
the  principal  appellant  is  the  daughter  of  his  only  son ;  the 
respondents  are  that  son  and  the  surviving  trustees  of  the 
will.  The  two  Courts  of  Common  Law  certified  contrary 
opinions,  and  the  question  now  to  be  decided  is  which 
of  those  *  Courts  came  to  the  right  conclusion.  The  *  208 
effect  of  what  the  Court  of  Common  Pleas  and  the 
Master  of  the  Rolls  did,  was  to  insert  the  word  "  first "  before 
the  word  "  second,"  so  as  to  give  an  estate  to  the  first  son, 
which  the  Court  of  King's  Bench  declined  to  do.  Lord  Gif- 
FORD  settled  the  first  case ;  Sir  John  Leach  was  dissatisfied 
with  the  certificate  of  the  Court  of  King's  Bench  on  that  case, 
and  sent  to  the  Court  of  Common  Pleas  another  case,  which 
is  longer,  but  there  is  no  substantial  difference  between  the 
two  cases.  Both  cases  and  the  arguments  on  them  are  re- 
ported, (a)  but  the  reasons  for  the  opinions  of  the  respective 
Courts  are  not  given. 

(a)  9  Dowl.  &  RyL  208;  5  Bing.  228,  and  2  Moort  &  P.  490. 
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[The  Lord  Chancellor,  —  No,  they  never  have  been  given 
of  late,  in  cases  sent  from  the  Court  of  Chancery.  I  have  had 
communication  with  some  of  the  learned  Judges  upon  that 
subject,  and  I  hope  that  practice,  for  the  reasons  I  stated  the 
last  time  (a)  I  was  here,  will  be  altered. 

Lord  Wynpord.  —  I  felt  very  desirous,  when  I  was  upon 
the  Bench,  that  the  reasons  should  be  given;  the  other 
Judges  differed  with  me,  and  I  gave  way. 

The  Lord  Chancellor.  —  The  reason  the  Judges  give  for 
withholding  their  reasons  in  those  cases  does  not  apply, 
namely,  that  they  are  afraid  of  their  judgments  being  pulled 
to  pieces  in  the  Court  of  Chancery;  whereas  they  will  be 
pulled  to  pieces  in  a  greater  degree,  for  their  reasons  not  ap- 
pearing. Some  of  Lord  Kenton's  most  valuable  judgments, 
were  judgments  giving  reasons  for  his  opinion  on  such  cases.] 

There  was  no  reason  given  for  this  judgment  in  any 
*  209  Court ;  for  the  Master  of  the  Rolls  *  merely  confirmed 
the  certificate  of  the  Court  of  Common  Pleas,  express- 
ing his  opinion  to  be  in  conformity  with  it,  (6)  and  suggested 
an  appeal  to  this  House;  and  there  was  no  intermediate 
^peal  to  the  Lord  Chancellor. 

The  first  part  of  the  will  is  plain  and  clear ;  but  the  Judges 
who  have  had  to  consider  the  matter,  other  than  the  Judges 
of  the  Court  of  King's  Bench,  have  conceived  that  the  trusts 
created,  and  the  language  of  the  terms  and  of  the  powers, 
warranted  them  in  adding  to  the  words  of  the  will ;  and, 
therefore,  to  prevent  the  testator  from  making  an  unusual, 
but  not  absurd  disposition,  they  have  made  a  will  for  him. 
The  language  by  which  the  estate  is  given  is  this,  "  To  the 
use  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  him  my  said  son,  lawfully  to 
be  begotten,  severally,  successively  and  in  remainder,  one 
after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son 

(a)  Vide  |upra,  pp.  74,  80.  (b)  1  Tamlyn,  153. 
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and  sons,"  &c.  Both  Lord  Gipford  and  Sir  John  Leach 
were  of  opinion,  in  sending  the  cases,  that  the  construction 
was  to  be  that  which  would  apply  to  immediate  legal  limita- 
tions ;  and  that  the  circumstance  of  the  limitations  being  con- 
tained in  a  wiU,  which,  vesting  the  legal  fee  in  trustees, 
directed  a  settlement  to  be  made  by  them,  was  not  material 
to  the  construction  of  the  will,  and  therefore  deservfed  no  con- 
sideration in  the  argument.  Supposing,  then,  that  there  had 
been  immediate  devises,  carrying  with  them  the  legal  estate, 
your  Lordships  have  to  decide  what  would  be  the 
*  proper  construction  of  this  will ;  whether  you  are  to  *  210 
insert  the  word  "first"  before  the  word  "second." 
There  is  but  one  argument  for  that  construction,  —  an  argu- 
ment entitled  to  great  consideration,  because  five  learned 
Judges  in  different  Courts  have  adopted  it,  —  the  only  argu- 
ment is,  that  the  testator  in  his  will  has  created  terms  and 
given  powers  which  would  be  capricious  and  unusual,  unless 
the  word  "  first "  be  inserted  in  the  foregoing  part  of  the  will. 
Capricious  and  unusual  they  are  admitted  to  be,  but  there  is 
no  absurdity  in  them.  The  language  in  the  foregomg  part  of 
the  will  is  clear  and  free  from  ambiguity.  The  words  of  the 
limitation  referred  to,  if  they  stood  alone,  would  not  admit  a 
doubt.  If  the  will  had  stopped  there,  the  Courts  below  must 
have  held  the  second,  third,  fourth,  and  fifth  so^  to  take 
before  a  first,  notwithstanding  the  words  "  all  and  every 
other,"  which  must,  according  to  their  collocation,  and  to  the 
ordinary  use  of  the  terms,  mean  all  and  every  other  after  the 
second,  third,  fourth,  and  fifth  son.  To  save  the  trouble  of 
enumerating  further,  the  testator  says, "  all  and  every  other," 
that  is,  all  and  every  other  subsequent  to  the  last  enumerated. 
The  only  possible  different  construction  from  that  would  be, 
that  the  eldest  son  should  come  in  after  the  fifth  and  before 
the  sixth,  if  there  was  a  sixth,  which  would  be  an  extremely 
capricious  and  violent  construction ;  whereas  the  construction, 
that  "  all  and  every  other  "  mean  those  only  that  follow  the 
fifth  in  the  order  of  birth,  is  natural  and  orderly.  But  the 
Court  of  Common  Pleas  and  the  Master  of  the  Rolls  have 
placed  the  first  son,  not  after  the  fifth,  but  before  all  the 
sons   enumerated.     As  it  probably  did   not  occur  to  any 
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*  211  of  the  learned  Judges  below  that,  *  if  they  did  not 
place  the  first  son  at  the  head,  he  could  be  placed  any- 
where, it  may  not  be  necessary  to  trouble  your  Lordships 
with  any  argument  on  the  placing  him  after  the  fifth,  antici- 
pating arguments  which  may  not  be  made. 

The  part  of  the  wiU  on  which  alone  a  difficulty  has  arisen, 
is  the  language .  in  which  the  terms  and  powers  are  created. 
The  term  of  600  years  is,  "  Upon  trust  that  in  case  there 
shall  be  no  son  of  the  body  of  my  son,  J.  H.  Langston,  nor 
no  future  son  of  my  body,  or  there  being  any  such  son  or 
sons,  if  he  and  they  shall  all  die  without  issue  male  before 
any  of  them  shall  attain  the  age  of  21  years,  and  there  shall 
be  two  or' more  daughters,"  then  there  is.  a  provision  for 
younger  daughters.     The  question  is,  whether  this  trust  in- 
volves any  necessary  implication  of  an  intention  to  give  an 
estate  to  the  first  son  of  J.  H.  Langston.    There  may  have 
been  reasons  to  induce  the  testator  not  to  give  portions  if 
there  were  any  sons ;  he  had  a  right  to  restrict  the  conditions 
on  which  the  portions  should  arise,  and  to  say  that  if  there 
were  any  sons  there  should  be  no  portions  for  daughters.     It 
may  be  urged  as  imreasonable  that  a  portion  should  not  be 
payable,  if  there  was  any  son,  unless  that  son  was  found  to  be 
included  in  the  limitations  of  the  estate ;  but  still  no  neces- 
sary implication  arises ;  all  that  can  be  said  is,  that  it  is  a 
capricious  condition ;  it  is  only  a  provision  of  an  unusual 
nature,  a  delay  of  portions  or  a  restriction  upon  the  portions 
for  which  a  reason  cannot  be  now  given,  but  for  which  the 
testator  may  have  had  a  sufficient  reason ;  and  caprice  is  a  suf- 
ficient reason  for  a  testator  to  act  upon,  but  has  it  ever  been 
held  before  that  that  is  a  test  of  judicial  decision  ?    Or  can  it 
be  safely  held,  that  because  one  provision  in  a  will  is 
*212    capricious  *when  compared  with  another,  you  must 

therefore  alter  the  other  in  order  to  make  the  second  ' 
provision  not  capricious  ? 

The  trusts  of  the  terms  and  the  powers  are  such  as  one 
would  naturally  expect  to  find  in  a  will  providing  for  a  first 
son ;  that  is  admitted,  and  in  that  consists  the  whole  of  the 
argument  of  the  respondents,  who  say,  it  will  be  better  if 
your  Lordships  will  make  the  provisions  for  C.  and  D.  more 
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consiBtent  with  what  is  reasonable,  by  altering  the  first  pro- 
vision. But  that  there  may  be  some  inconsistency  in  the  sub- 
sequent directions  of  the  testator,  is  no  reason  for  altering 
language,  plain,  clear,  and  intelligible,  in  the  first  p&rt  of  a 
will,  (a)  The  Master  of  the  Rolls  and  the  Court  of  Common 
Pleas  have  in  effect  said,  "  you  cannot  reasonably  impute  to 
a  testator  the  intention  of  leaving  in  a  certain  event  part  of 
his  family  unprovided  with  portions ; "  in  other  words,  you 
cannot  impute  to  him  a  capricious  restriction  upon  the  man- 
ner in  which  the  portions  are  to  arise. 

[The  Lord  Chancellor.  —  Is  there  not  a  case  in  which 
"  second  "  was  read  "  first ; "  an  estate  to  A.  and  to  his  other 
sons?] 

The  cases  of  Doe  v.  Ballett  and  Clements  v.  Paske  (6) 
were  cases  of  necessary  implication ;  no  case  has  gone  the 
length  of  this ;  here  is  in  one  part  of  the  wiU  a  provision  for 
A.  B.  clear  and  intelligible,  no  ambiguity  whatever,  and  it  is 
a  case  in  which,  if  the  will  had  stopped  there,  no  one  could 
have  entertained  a  doubt  on  it.  In  another  part  of  the  will 
the  testator  has  made  provisions  for  other  persons,  which, 
upon  one  view  of  the  case,  are  capricious ;  but  suppose  he 
had  said,  *^  I  choose  the  second  son  ;  I  know  I  have 
omitted  the  first ;  I  know  I  have  *  begun  with  the  *  213 
second,  and  yet  I  choose  that  portions  shall  be  so  and 
8o  limited." 

[Lord  Plunkett.  —  Are  you  quite  right  in  saying  that  the 
first  words  are  perfectly  olear  and  free  from  ambiguity,  in 
which  the  limitations  are  made  to  the  second,  third,  and  other 
sons? 

The  Lord  Chancellor.  —  Take  the  words  "other  son."] 

The  word  *'  other  "  is  to  be  understood  according  to  the 
literal  and  common  sense,  and  legal   construction;  it  may 

(a)  Vide  supra,  Thomhill  v.  Hall,  pp.  86,  88,  39. 

(b)  1  M.  &  Sel.  124,  180;  vide  infra,  p.  280. 
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include  the  first,  only  that  the  testator  would  so  bring  in  the 
first  out  of  his  order. 

[The  Lord  Chancellor.  —  Then  that  would  be  a  capri- 
cious thing  in  a  testator  to  express  himself  in  that  way ;  for 
if  you  admit  that  he  is  brought  in  after  the  youngest,  you  are 
taking  liberties  with  the  literal  meaning  of  the  words.] 

The  second,  third,  fourth  and  fifth  must  come  before  the 
first;  they  are  mentioned  first.  They  must  be  taken  in 
order ;  the  first  is  not  mentioned,  and  he  can  be  brought  in 
only,  if  at  all,  under  the  word  "  other." 

[The  Lord  Chancellor.  —  We  take  it  for  granted  that  it 
is  not  in  the  case,  or  it  would  have  appeared  if  there  was  any 
other  settlement.] 

It  does  not  appear  one  way  or  the  other  ;  it  is  sufficient  for 
the  purpose  of  our  argument  that  it  may  have  been  so.  Sup- 
posing your  Lordships  were  to  include  the  first  imder  the 
word  "  other,"  and  there  were  ten  sons,  where  could  your 
Lordships  place  him  ?  next  after  the  tenth,  or  next  after  the 
fifth,  or  the  sixth?  It  would  be  difficult  to  come  to  that 
conclusion  against  the  plain  import  of  the  word  "  other," 
which,  after  an  enumeration  of  several  successive  sons,  must 
be  taken  to  mean  other  younger,  subsequent  in  birth  to  the 
last  enumerated.  The  testator  has  introduced  into  the  will 
provisions  which  are  inconsistent  with  placing  the  first  son 
either  sixth,  or  seventh,  or  last ;  the  trusts  of  the  terms 
*  214  and  the  *  powers  are  irreconcilable  with  that  construc- 
tion, and  the  only  construction  consistent  with  them  is 
to  place  the  first  son  first,  which  is  prohibited  by  the  terms  in 
which  the  testator  has  expressed  himself. 

No  case  has  gone  to  the  dangerous  length  to  which  it  is 
sought  to  carry  this.  The  case  of  Doe  v.  Hallett  (a)  does  not 
apply.  There  John  James  devised  his  manors  and  heredita- 
ments to  trustees,  to  the  use  of  his  wife  for  life  ;  and  after  her 
"death,  "  to  the  use  of  William  Head,  only  surviving  son  of  Sir 

(a)  1  M.  &  Sel.  124. 
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Thomas  Head,  until  he  should  attam  the  age  of  twenty-four 
years,  and  after  twenty-four,  then  to  the  use  of  the  said  Wil- 
liam Head  for  life ;  and  after  the  determination  of  that  estate, 
&c.,  to  the  use  of  trustees,  to  preserve  contingent  remainders ; 

m 

and  immediately  after  the  decease  of  William  Head,  to  the 
use  of  the  first,  second,  third,  and  of  all  and  every  the  other 
son  and  sons  of  the  body  of  William  Head,  according  to  their 
priority  of  birth,  and  the  heirs  male  of  the  body  of  such  first 
and  other  sons  respectively  issuing ;  and  in  default  of  such 
issue,  to  the  use  of  the  first,  second,  and  of  all  and  every 
other  son  and  sons  of  Sir  Thomas  Head,  lawfully  to  be  begotten, 
according  to  their  priority  of  birth,  and  the  heirs  male  of  the 
body  of  such  first  and  other  sons  respectively  issuing  ;  and  in 
default  of  such  issue,  over."     The  fact  was,  that  there  was  a 
second  son  of  Sir  Thomas  Head,  bom  before  the  date  of  the 
will,  and  he  was  personally  known  to  the  testator;  and  it  was 
decided  that  that  second  son  was  capable  of  taking,  notwith- 
standing the  words  "  lawfully  to  be  begotten,"  on  the  ground 
of  the  misdescription  of  the  first  son,  and  on  the  rule  that 
the  words  "  begotten  "  and   "  to  be  begotten "  are  of  the 
same  import  in  law.     Lord  EUenborough,  in  giving 
*  his  opinion  on  that  case,  after  ascribing  the  diflBculty    *  216 
of  the  question  to  the  blunder  of  the  testator  and  the 
neglect  of  his  attorney,  said,  '^  I  disclaim  all  considerations  of 
that  sort  in  the  present  instance,  and  am  willing  that  the  con- 
joint omissions  of  the  testator  and  his  attorney  should  have 
fall  legal  effect.     The  will  must  stand  or  fall  according  to 
the  langui^e  of  it ;  but  I  think  that  language  will  not,  on  a 
fair  construction  of  it,  disappoint  the  intention  of  the  testator. 
The  first  mistake  is  in  the  description  of  William  Head  as  the 
only  surviving  son;  for  there  was  another  son  living,  of  the* 
age  of  nine  years  ;  but  how  does  that  mistake  affect  or  con- 
trol the  subsequent  limitation  ?     That  limitation  is  to  the  use 
of  the  first,  second,  and  all  and  every  other  son  and  sons,  &c., 
that  is,  who  at  the  death  of  WiUiam  Head  would  become  first 
son.     Then  came  the  words  '  lawfully  to  be  begotten,'  which 
would  give  rise  to  a  material  question,  if  it  had  not  been  set- 
tled by  a  series  of  authorities,  and  impeached  by  none,  that  * 
^  to  be  begotten '  means  ^  begotten,'  embracing  all  those  whom 
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the  parent  shall  have  begotten,  quoa  proereaverit.^^  The  case 
of  Clements  y.  Pa%he  is  cited  in  that  case,  and  nowhere  else 
reported.  That  was  also  a  case  sent  from  the  Court  of  Chan- 
cery to  the  Court  of  King's  Bench.  It  was  a  devise  to  A.  for 
life,  and  after  his  decease,  to  the  first  and  eldest  son  of  the 
body  of  the  testator's  nephew,  lawfully  issuing  or  issued ;  and 
for  default  of  such  issue,  then  likewise  to  the  second,  third, 
and  every  other  son  of  his  nephew  successively  and  in  remain* 
der,  as  they  should  be  in  seniority  of  age,  and  the  several  and 
respective  heirs  male  of  the  body  of  every  such  son  or  sons 

successively  in  tail  male,  &c.  It  was  there  decided 
*  216    that  the  nephew  took  an  estate  tail  by  implication,  *  in 

order  to  effect  the  general  intent,  and  let  in  the  descend- 
ants of  his  first  son.  In  this  case  there  is  not  any  general 
intent.  The  decision  in  that  case  was  not  that  the  words 
gave  an  estate  to  the  eldest  son,  but  that  they  gave  an  estate 
tail  to  the  ilephew ;  the  Judges  made  him  tenant  for  life  by 
the  will,  in  order  to  let  in  the  intention  which  they  collected 
from  that  will.  It  is  not  suggested  that  any  such  construc- 
tion can  be  put  on  the  will  of  Mr.  Langston.  The  case  of 
Say  V.  The  Earl  of  Coventry  (a)  is  well  calculated  for  a  test 
of  the  rule  of  construction.  There  Sir  Robert  Worsley  being 
seised  in  fee  devised  his  hereditaments  upon  trust  to  raise  the 
sum  of  5000Z.  for  his  granddaughter,  X«ady  Frances  Carteret, 
and  subject  thereto,  upon  trust  that  the  trustees  should  stand 
seised  of  the  premises  to  the  uses  of  his  grandson  Robert  Lord 
Carteret  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  first  and  other  sons  of  Lord  Carteret 
in  tail  male,  remainder  to  Lady  Frances  Carteret  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  other  sons  of  Lady  Frances  in  tail 
male ;  and  in  default  of  such  issue,  to  all  and  every  the 
daughter  and  daughters  of  the  body  of  Lady  Frances  Car- 
teret, as  tenants  in  common,  and  not  as  joint  tenants  ;  and  in 
default  of  such  issue,  to  the  use  and  behoof  of  his  own  right 
heirs  for  ever.  Lord  Kenyon,  in  stating  his  opinion  that  the 
daughter  of  Lady  Frances  Carteret  took  an  estate  for  life 
only,  said,   ^^  The  general  rule  as  laid  down  in  the  books, 

(a)  3  T.  R.  83. 
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and  on  which  alone  Courts  can  with  any  safety  proceed  in 
decisions  of  questions  of  this  kind,  is  to  collect  the  testator's 
intention  from  the  words  he  has  used  in  his  will, 
•and  not  from  conjecture,  &c.  It  is  not  necessary  *217 
that  any  technical  or  artificial  form  of  words  should  be 
used  in  a  will ;  but  we  must  collect  the  intention  of  the  testa- 
tor from  those  words  which  he  has  used,  and  cannot  add  words 
which  he  has  not  used,  &c.  The  testator  has  not  used  words 
signifying  his  intention  to  give  an  estate  of  inheritance  to  the 
daughters,  and  we  cannot  supply  them."  That  rule  applies 
to  this  case.  We  may  conjecture  from  other  parts  of  this 
will,  and  from  its  provisions  applicable  to  other  objects,  that 
there  was  a  mistake,  but  cannot  carry  it  further  than  as  a 
conjecture ;  the  words  themselves  are  plain,  and  at  the  utmost 
we  can  only  guess  that  the  testator  omitted  a  particular  ex- 
pression by  mistake ;  conjecture  will  not  warrant  a  Court  in 
supplying  the  word. 

It  is  singular  that  anotl;Ler  view  of  the  case  has  not  sug- 
gested itself  to  the  Master  of  the  Rolls  and  the  Judges  of  the 
Court  of  Common  Pleas.  If  they  were  to  alter  the  intent 
and  matter  of  the  will,  the  most  flexible  for  that  purpose 
would  be  the  words  which  have  created  all  the  difficulty. 
The  testator  may  have  had  a  good  reason  for  excluding  the 
first  son :  there  is  no  evidence  that  he  was  not  otherwise  pro- 
vided for.  It  would  be  a  hard  thing  to  give  liim  a  double  pro- 
vision upon  mere  guess.  Suppose  that  the  trusts  for  portions 
and  the  power  had  been  taken  from  a  precedent,  adapted  to  a 
case  where  the  first  son  was  not  excluded,  and  unguardedly 
used  in  a  will  where  the  first  son  was  excluded ;  is  not  that 
case  possible  ?  If  that  is  possible,  you  at  once  have  the  whole 
accounted  for,  and  on  principles  more  reasonable,  at  least 
more  probable,  than  any  that  have  been  suggested  on  the 
other  side.  What  is  there  to  prevent  the  Court  from 
construing  *  the  words  "  no  son  or  no  eldest  son,"  in  *  218 
the  trusts  of  the  terms  and  the  powers,  as  if  they  were, 
^^  no  son  entitled  under  the  limitation  hereinbefore  contained  ?  " 
That  would  be  a  construction  infinitely  less  violent  than  that 
to  which  the  Court  has  arrived ;  for  that  would  not  be  to 
insert  a  word  in  the  prior  part  of  the  will,  but  simply  to  read 
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consistently  with  it  the  language  in  which  the  testator  has 
described  certain  events  that  are  to  precede  the  vesting  of  the 
respective  portions. 

This  is  the  first  case  in  which  an  attempt  has  been  made  to 
supply  words  in  a  will,  in  order  to  raise  a  case  of  necessary 
implication  in  the  face  of  an  express  devise.  There  must  be 
some  words  amoimting  to  words  of  gift  to  constitute  a  case  of 
implication ;  words  from  which  you  can  infer  either  that  the 
testator  has  actually  given,  though  by  imperfect  language,  or 
that  otherwise  the  estate  would  be  clearly  undisposed  of. 

[The  Lord  Chancellor.  —  Or,  that  he  proceeds  on  the 
belief  that  it  is  given.] 

And  that  it  is  undisposed  of,  must  appear.  There  is  no 
case  of  implication  that  has  not  those  ingredients  to  imply  the 
gift  of  an  estate.  The  implication  must  be  necessary,  and 
the  estate  undisposed  of ;  and  imless  the  implication  be  raised, 
if  there  is  an  heir-at-law,  he  will  take  the  estate.  There  are 
cases  in  which  the  Courts,  in  order  to  effect  the  testator's 
manifest  intention,  holding  the  form  of  the  gift  to  be  for- 
bidden by  law,  give  effect  to  it  cy  pre 8 ;  not  executing  the 
very  words  of  the  will,  which  would  be  void  by  law  if  it  were 
so  to  stand,  but  doing  something  as  near  the  intention  as  they 
can ;  and  that  is  often  called  necessary  implication.  This  is 
a  case  in  which  that  is  attempted  to  be  done,  not  because 

the  estate  is  not  disposed  of,  but  in  the  face  of  an 
*  219    express  *  estate  devised  to  a  party  who  can  take.    The 

doctrine  of  necessary  implication  which  is  laid  down  in 
Gardner  v.  Sheldoyi^  (a)  Favlkner  v.  Faulkner^  (6)  Bamfield 
V.  Popham^  (<?)  Newhurgh  v.  Newhurgh^  (d)  and  Dashwood  v. 
Peyton^  («)  cannot  be  brought  to  apply  to  this  case.  Neces- 
sary implication  means,  not  natural  necessity,  but  so  strong  a 
probability  of  intention  that  an  intention,  contrary  to  that 
imputed  to  the  testator,  cannot  be  supposed.  Wilkinson  v. 
Adam,  (jg)     In  all  the  cases  under  the  head  of  implication 

(a)  Vaugh.  259.  (d)  5  Madd.  364. 

(6)  1  Vera.  21.  \e)  18  Ves.  27,  40. 

(c)  1  P.  Wins.  64.  Ig)  1  Ves.  &  Bea.  422,  486. 
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there  was  a  suspension  of  the  estate  given,  and  the  question 
was  between  the  heir-at-law  and  the  party  during  whose  life 
it  was  suspended.  Here  the  estate  is  expressly  devised,  and 
portions  are  afterwards  directed  to  be  raised  in  the  event  and 
upon  the  condition  that  the  testator's  son  should  leave  no  son, 
nor  the  testator  a  future  son.  The  raising  of  portions  is  a 
mere  possibility,  is  postponed  to  the  happening  of  a  remote  and 
uncertain  event,  and  is  a  different  operation  from  a  dealing 
with  the  estate.  No  estate  by  implication  can  arise  from  sub- 
sequent limitations  in  a  will,  so  as  to  alter  or  take  away  an 
estate  expressly  limited  in  the  preceding  part  of  it.  Bamfield 
V.  Popham^  (a)  Allan%on  v.  Clitherow,  (V)  The  rule  of  con- 
struction in  all  the  cases  is,  first  of  all,  to  see  what  is  the  ordi- 
nary legal  sense  of  the  words  used.  Did  any  conveyancer 
ever  use  the  words  in  the  sense  here  contended  for  ?  Is  it  the 
standard  and  established  meaning  and  use  of  words,  that 
"  first  son  "  should  be  included  in  the  rotation  "  second,  third, 
fourth,  and  fifth  ?  "  If  not,  is  he  to  be  considered  as  included 
in  the  words  "  all  and  every  other  ?  "  Is  it  the  com- 
mon sense  or  the  *  legal  meaning  ?  *  220 

[The  Lord  Chancellor.  —  I  suppose  this  is  an  ami- 
cable suit  ?  ] 

It  is,  as  far  as  we  are  concerned.  There  is  no  first  son  born : 
the  only  reason  for  deciding  the  question  now  is,  that  the  trus- 
tees must  act. 

[The  Lord  Chancellor.  —  Why  did  not  they  wait  until  a 
son  should  be  bom  ?     This  is  purely  an  imaginary  case.] 

There  is  a  daughter  of  J.  H.  Langston,  and  she  is  the  ap- 
pellant. Every  party  who  takes  an  interest  in  the  will 
might  open  the  question :  the  only  ground  upon  which  a  deci- 
sion could  be  come  to  in  such  a  case  is,  that  this  party  has  a 
right  to  call  for  a  settlement,  and  the  trustees  have  a  right  to 
the  direction  and  protection  of  the  Court  of  Chancery. 

(a)  1  P.  Wms.  54.  {h)  1  Ves.  Sen.  24. 
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The  Solicitor"  General  (Sir  C.  C.  Pepys)  and  Mr.  Jaeoh^  for 
the  respondents.  —  When  this  case  first  came  for   further 
directions  before  the  Master  of  the  Rolls,  his  Honor  stated 
his  opinion  to  be  so  clear  against  the  conclusion  to  which  the 
three  Judges  of  the  Court  of  Eling's  Bench'  had  come,  that 
he  should  have  taken  on  himself,  if  he  had  not  thought  great 
deference  due  to  them,  to  decide  contrary  to  their  certificate. 
One  circumstance  which  may  explain  how  it  happened  that 
they  came  to  an  opinion  contrary  to  that  expressed  by  the 
Judges  of  the  Court  of  Common  Pleas  and, the  Master  of  the 
Rolls,  is,  that  the  case  for  their  opinions  was  defectively 
stated,  omitting  all  those  parts  of  the  will  on  which  the  main 
argument  arises,  and  which  are  most  important  to  be  attended 
to  for  the  purpose  of  seeing  what  the  testator's  intention  was. 
Tour  Lordshipd,  attending  to  the  trusts  of  the  terms,  will  find 
that  not  one  of  those  terms  can  have  effect  if  the  construc- 
tion contended  for  by  the  other  side  take  place.     And 
*  221    this,  which  is  said  to  be  an  extremely  *  well-drawn 
will,  and  it  is  so  if  the  eldest  son  takes,  is  the  most 
absurd  production  that  ever  issued  from  a  conveyancer's 
office,  if  he  is  not  to  take.     There  are  eight  terms  created  to 
raise  money,  according  to  different  situations  in  which  the 
family  may  be  placed,  and  not  one  of  them  is  to  be  brought 
into  operation  in  the  event  of  there  being  a  first  son  of  J.  H. 
Langston ;  and  that  first  son,  it  is  contended,  is  himself  to 
take  nothing.     Taking  the  words  as  they  stand  in  the  clause 
where  the  estate  is  given,  your  Lordships,  it  is  true,  will  not 
find  the  word  "  first "  there,  but  looking  to  all  the  words  of 
^t  you  will  see  that  they  are  sufficient  to  carry  an  estate  to 
the  first  son.     When  we  find  words  sufficient,  and  from  other 
parts  of  the  will  collect  a  manifest  intention  of  the  testator 
that  his  estate  should  go  according  to  the  ordinary  way  in 
which  limitations  are  introduced  into  wills  and  settlements, 
we  have  the  only  two  things  necessary ;  viz.,  the  intention 
manifest,  and  the  words  sufficient  to  carry  it  into  effect.     We 
require  no  words  to  be  introduced,  but  the  original  and  obvious 
meaning  to  be  given  to  the  words  we  find.     But,  on  the  other 
side,  your  Lordships  are  asked  to  depart  from  the  words  of 
the  will  and  to  introduce  the  word  "  younger."     The  direc- 
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tions  of  the  tvUI  are,  that  the  trustees  shall  convey,  first  of 
all,  an  estate  for  life  to  Mr.  J.  H.  Langston,  the  son  of  the 
testator,  and  then  to  the  uses  of  the  second,  third,  fourth^ 
fifth,  and  all  and  every  other  son  and  sons  of  the  body  of 
him,  &c.  Under  these  words  how  can  any  one  son  be  ex- 
cluded ?  There  is  a  gift  to  "  all  and  every  ; "  the  eldest  son 
surely  comes  under  that  description,  and  is  entStled  to  the 
benefit  of  the  gift,  because  he  answers  that  description  of 
the  class  to  which  the  estates  are  limited.  The  appel- 
lants say  your  Lordships  cannot  go  out  of  *  the  will,  *  222 
yet  they  have  gone  out  of  it  and  supposed  a  prior  settle- 
ment to  provide  for  the  first  son.  We,  following  their  example, 
may  suppose  that  in  the  copying  of  the  will  the  word  "  first " 
was  left  out.  If  we  are  to  go  on  speculating  on  what  may 
have  given  rise  to  the  omission,  we  find  on'  the  face  of  the 
instrument  enough  to  prove  that  there  has  been  a  mistake. 

[The  original  draft  of  the  will  was  handed  up  to  the  Lord 
Chancellor,  his  Lordship  having  asked  for  it.^  It  was 
stated  at  the  bar  that  it  had  been  settled  by  the  late  Mr. 
Shadwell,  £he  Vice-Chancellor's  father.] 

• 

There  is  an  erasure,  and  "  first "  stands  the  only  word  not 
erased  in  the  line,  so  that  the  copier  passed  over  the  whole 
line  so  erased,  leaving  out  the  word  ^^  first,"  and  going  to  the 
second,  third,  &c.  We  cannot  have  any  benefit  from  this 
mistake,  nor  was  it  necessary  to  explain  it,  for  it  is  quite 
manifest;  and  we  admit  that  a  manifest  mistake  will  not 
enable  your  Lordships  to  introduce  a  limitation  into  a  will. 
That  is  not  required  here ;  for  if  the  word  "  first "  is  not  in 
the  will,  there  are  the  words  "  all  and  every  other,"  under 
which,  to  make  this  a  consistent  will,  the  first  son  may  be 
included.  Suppose  there  was  no  enumeration  of  one,  two, 
three,  &c.,  which  are  perfectly  useless,  —  a  mere  luxury  of 
words  in  which  conveyancers  sometimes  indulge,  —  and  that, 
instead  of  that  enumeration,  the  testator  had  said,  '^  all  and 
every  the  son  and  sons  of  my  son."     The  limitation  would 

1  See  1  Jarman  Wills  (3d  Eng.  ed.),  382,  note  (A);  Yates  v.  Thom«^ 
son,  8  01.  &  Fin.  569,  588. 
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have  been  just  as  good,  and  the  legal  effect  just  the  same  ;  there 
would  have  been  an  estate  given  and  a  sufficient  description 
of  the  class,  and  every  individual  of  the  class  would  have 
been  entitled.  Unnecessary  and  useless  words  cannot  vitiate 
a  written  instrument. 

[The  Lord  Chancellor.  —  Suppose  the  words  had 
*  223    been,  to  the  "  first,  second,  third,  fifth,  *  sixth  and 
other  sons,"  it  would  be  much  easier  to  say  the  fourth 
should  be  brought  in,  and  no  doubt  he  would.] 

There  your  Lordship  supposes  the  general  description  to 
include  the  fourth,  though  you  cannot  find  him  in  the  partic- 
ular enumeration.  In  the  case  your  Lordship  has  put, 
nobody  could  contend  that  the  fourth  would  be  excluded.  Is 
the  rule  to  be  applied  as  against  the  eldest,  and  not  against 
the  fourth  ? 

[Lord  Chancellor.  —  The  testator  might  have  had  in  con- 
templation a  shifting  use,  or  some  other  estate  which  would 
come  to  the  eldest  son.] 

In  every  will  of  that  description,  where  the  eldest  son  is 
intended  to  be  excluded  on  account  of  some  other  provision 
for  him,  some  words  are  found  to  indicate  that  intention. 
Here  there  is  a  total  silence  of  such  intention,  or  of  a  shift- 
ing use.  In  this  well-drawn  will  the  form  and  phraseology 
are  entirely  different  from  that  which  a  conveyancer  would 
adopt,  if  he  desired  to  carry  into  effect  an  intention  of  exclud- 
ing the  eldest  son ;  he  would  find  in  his  precedent  book  a 
clear  and  well-known  form  adapted  to  that  purpose,  and  the 
mode  of  expression  would  be,  "  to  the  use  of  the  second, 
third,  fourth,  &c.,  and  all  and  every  other  son  and  sons,  other 
than  and  except  an  eldest  or  only  son."  That  is  the  form 
which  conveyancers  and  testators  usually  employ  when  intend- 
ing to  effect  the  exclusion  of  an  eldest  son  ;  and  it  is  a  form 
of  limitation  which  necessarily  does  effect  that  object,  because 
it  plainly  expresses  that  meaning ;  but  when,  after  an  enumer- 
ation of  some  sons,  we  say  *'  every  other  son,"  it  does  not 
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mean  an  exclusion  of  the  eldest  son  unless  some  other  words 
be  found  to  exclude  him.  There  are  several  other  parts  of 
this  will  in  which  the  testator,  making  limitations  in  favour 
of  younger  children,  has  used  the  proper  foinn  of  exclu- 
sion ;  *  as  "  such  daughters  or  sons,  other  than  and  *  224 
except  an  eldest  daughter,"  or  "  other  than  and  except 
an  eldest  or  only  son."  To  provide  for  the  younger  daughters 
of  the  testator's  eldest  daughter,  he  creates  the  term  of  600 
years,  which  is  "  for  the  portion  and  portions  of  all  and  every 
such  daughter  and  daughters  of  my  said  daughter  Maria  Sarah 
Langston,  other  than  or  besides  an  eldest  or  only  daughter." 
The  same  form  of  expression  again  occurs  as  to  the  portions 
for  his  daughter  Elizabeth  Catherine  Langston's  daughters, 
^'  other  than  and  except  an  eldest  or  only  daughter :"  and  again, 
in  a  manner  still  more  pointed,  in  the  power  given  to  Mr.  J. 
H.  Langston  to  charge  portions  for  his  younger  children. 

We  are  not  asking  your  Lordships  to  do  violence  to  any 
words  that  are  in  the  will ;  we  are  not  asking  you  to  supply 
any ;  we  are  asking  for  a  construction  of  the  words  which  we 
find.  We  ask  you  not  to  exclude  the  first  son,  contrary  to 
the  general  description  of  the  persons  who  are  to  take  estates, 
but  to  include  him  if  he  answers  the  description  of  the  class, 
though  not  before  expressly  enumerated  in  it.  The  clause 
consists  of  two  parts :  first,  the  description  of  the  persons  to 
take  under  it,  namely,  the  ^^  second,  third,  fourth,  and  fifth, 
and  all  and  every  other  the  son  and  sons  of  the  body  of  him 
my  said  son  lawfully  to  be  begotten."  These  words  express 
the  persons  whom  the  testator  intended  to  take ;  and  then 
follows  the  second  part  of  the  clause,  which  describes  the 
manner  and  form  and  order  in  which  these  persons  are  to 
take,  **  severally,  successively,  and  in  remainder  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority  of 
age  and  priority  of  birth."  The  particular  form  and  order 
of  the  enumeration,  the  third  after  the  second,  and  the 
fourth  after  the  third,  is  a  matter  wholly  immaterial. 
*  It  can  have  no  effect  whatever  in  the  construction  of  *  225 
the  will,  whether  the  testator  mentions  the  second 
before  the  third,  or  the  third  before  the  second.  If  the  will 
had  stopped  with  the  first  part  of  the  clause,  and  there  had 
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not  been  the  addition  of  those  words  which  point  out  the 
form  and  manner  and  order  of  taking, "  severally,  successively, 
and  in  remainder,  as  they  and  every  of  them  shall  be  in  seni- 
ority of  d^e  and  priority  of  birth,"  the  effect  of  that  limita- 
tion alone  would  have  been  that  the  second,  third,  fourth, 
fifth,  &c.,  would  have  taken  the  estate  as  joint  tenants,  or  as 
tenants  in  common,  there  being  no  words  of  severance ;  and 
if  there  had  been  no  words  of  inheritance,  they  would  have 
taken  as  joint  tenants  for  life.     They  were  not,  therefore, 
intended  to  take  together,  but  one  after  another,  and  then 
the  question  arises  in  what  order  they  are  to  take  ?    They 
are  to  take  '^  successively  as  they  and  every  of  them  shall  be 
in  seniority  of  age  and  priority  of  birth."     These  words  apply 
to  and  govern  the  mode  of  taking  with  respect  to  the  second, 
third,  fourth,  and  fifth  sons  who  are  specifically  named,  as  well 
as  with  respect  to  "  all  and  every  other  the  son  and  sons." 
The  second  son  undoubtedly  takes  before  the  third ;  but  he 
does  not  take  before  the  third  because  he  is  mentioned  before 
the  third,  but  because  the  testator  has  said  they  shall  take 
successively  as  they  are  in  seniority  of  age.     The  words 
*'  second,  third,  fourth,  and  fifth  "  are  little  more  than  sur- 
plusage, meaning  exactly  the  same  as  if  the  testator  had  said 
merely  "  all  and  every  son  and  sons."     Some  conveyancers 
in  a  limitation  would  enumerate  ^^  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  and  twelfth, 

and  all  and  every  other  son  and  sons ; "  others,  less  prod- 
*226    igal  of  words,  would  say  only  "first,  second,  *  third, 

fourth,  fifth,  and  all  and  every  other;"  while  -other 
conveyancers,  still  more  moderate,  would  Umit  the  enumera- 
tion to  the  use  of  the  first,  second,  and  all  and  every  other 
the  son  and  sons,  or  would  content  themselves  with  saying 
"  to  the  use  of  all  and  every  the  son  and  sons  successively  ; " 
and  the  meaning  in  aU  the  cases  would  be  the  same.  If  the 
testator  here;  instead  of  enumerating  the  second,  third,  fourth, 
and  fifth,  &c.,  had  inverted  that  order,  and  put  it  to  the  use 
of  the  fifth,  fourth,  third,  second,  and  all  and  every  the  other 
son  and  sons,  or  if  he  had  varied  the  order  in  any  other  mode, 
still  the  result  and  meaning  of  the  words  would  have  been 
precisely  the  same,  in  connection  with  the  other  part  of  the 
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clause.  But  it  is  said  that  the  natural  construction  of  the 
word  *'  other  "  is  subsequent ;  the^e  is  no  authority  to  show 
that  by  the  word  **  other  "  is  meant  subsequent  or  younger. 
If  any  one  were  to  enumerate  the  Judges  of  the  land, 
although  it  might  seem  somewhat  whimsical  to  begin  by  men- 
tioning first  some  of  the  junior  Judges ;  but  if  any  one  speak- 
ing of  them  were  to  mention  Mr.  Justice  Bayley,  Mr.  Justice 
HoLROYD,  and  Mr.  Justice  Littledale  (who  signed  this  certifi- 
cate), and  "  all  other  the  Judges  of  the  Courts  of  Common 
Law,"  would  there  be  a  doubt  that  the  Chief  Justices  and 
all  other  Judges  of  those  Courts  would  be  included  ? 

We  take  the  benefit  of  all  those  arguments  that  have  been 
used  against  construing  the  will  by  implication,  or  giving  to 
words  a  signification  different  from  that  which  they  literally 
mean.  The  appellants  resort  to  implicati5n,  and  they  desire 
the  word  "  younger  "  to  be  introduced  into  the  will.  We  are 
not  driven  to  contend  that  the  word  "  first "  is  to  be 
supplied,  unless  they  succeed  in  persuading  your  *  Lord- ,  *  227 
ships  that  the  word  "younger"  is  to  be  implied;  nor 
is  it  necessary  for  us  to  go  to  any  point  of  mistake,  we  sup- 
pose that  there  is  none.  If  it  were  necessary  to  interpolate 
"  first,"  there  is  enough  on  the  face  of  this  will  to  authorize 
it.  Our  argument  is  one  of  the  simplest  character ;  we  have 
only  to  bring  in  aid  the  arguments  of  the  appellants  against 
unnecessary  implication.  We  say  that  here  there  is  no  neces- 
sity for  altering  the  language  of  the  will ;  we  are  to  take  these 
words  as  they  stand,  without  interpolating  others ;  without 
giving  to  those  words  any  other  sense  than  that  which  they 
bear  in  the  English  language,  holding  that  '^  all "  comprises 
"  all,"  and  that  "  other  "  means  "  other,"  and  does  not  mean 
*'  younger  "  or  "  subsequent."  As  to  the  hypothesis  that  the 
testator  had  intended,  for  a  particular  reason  arising  from 
settlements  of  other  property,  to  exclude  his  eldest  son,  there 
is  nothing  whatever  affirmatively  on  the  face  of  this  will  to 
countenance  any  such  supposition.  Cases  of  that  kind  con- 
tinually arise,  in  which  an  eldest  son  is  excluded  by  reason 
of  being  otherwise  provided  for ;  but  in  almost  every  case  of 
that  description,  in  the  beginning  of  the  will  or  settlement 
there  is  some  reference  made  to  that  other  provision ;  as  a 
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recital,  that  "whereas  my  eldest  son  is  provided  for  by, 
&c.,  therefore  I  devise,"  &c, ;  but  nothing  of  that  sort  is 
found  here.  In  wills  and  settlements  of  that  description  is 
also  found  another  clause,  which  is  to  the  e£Fect,  that  in  case 
the  second  son  shall  come  to  be  owner  of  that  property  in 
respect  of  which  the  exclusion  takes  place,  that  second  son 
shall  take  no  longer  under  the  will,  but  there  shall  be  a  shift- 
ing use,  by  which  it  shall  go  over  to  the  third.  In  this 
*  228  case  there  is  an  absence  of  that  provision,  *  and  there 
is  nothing  from  which  it  can  be  inferred. 
Your  Lordships  may  have  observed,  that  after  the  limita- 
tions that  follow  one  another  in  this  will  to  the  different  mem- 
bers of  the  testator's  own  issue,  the  ultimate  limitation,  after 
the  failure  of  all  the  issue,  is  to  the  use  of  the  testator's  sister, 
Sarah,  the  wife  of  Peter  Cazalet,  Esquire,  her  heirs  and  assigns 
for  ever.  The  testator  did  not  intend  in  that  case  that  Mrs. 
Cazalet  should  be  the  only  sister  benefited  by  the  property, 
because  in  the  latter  part  of  his  will,  having  given  a  term  of 
1600  years  to  take  place  in  that  event,  the  trusts  of  that  term 
are,  "  that  in  case  there  should  be  no  son  or  daughter  of  the 
body  or  respective  bodies  of  his  said  son,  J.  H.  Langston,  or 
of  his  said  then  present  daughters  or  any  of  them,  nor  any 
future  son  or  daughter  of  the  testa^tor's  body,  or  there  being 
any  such  son  or  sons,  daughter  or  daughters,  if  all  and  eveiy 
such  son  and  sons  shoidd  depart  this  life  without  issue  male, 
and  all  and  every  such  daughter  and  daughters  should  depart 
this  life  without  issue  before  any  of  them  should  attain  the 
age  of  twenty-one  years,  then  they,  the  trustees,  should  within 
the  space  of  twelve  calendar  months  after  the  several  deceases 
of  the  testator's  said  son,  J.  H.  Langston,  and  his  said  present 
daughters,  and  failure  of  all  such  issue,  levy  and  raise  the 
sum  of  80,000Z.,  and  should  pay  one  moiety  thereof  to  the 
testator's  sister  Mary  Ann,  the  wife  of  George  Arnold  Arnold, 
her  executors,  administrators,  and  assigns,  and  the  other 
moiety  thereof  to  his  nephew  Haughton  Farmer  Okeover,  his 
executors,  administrators,'  and  assigns."  If,  according  to  the 
arguments  of  the  appellants,  the  testator's  son  had  left  an 
eldest  or  first  son,  and  if  that  first  son  left  other  chU- 
*229  dren  *in  existence,  but  all  the  testator's  other  sons 
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and  daughters  and  all  their  issue  had  died,  so  that  there 
would  be  a  failure  of  the  limitations  of  the  will,  and  Mrs. 
Cazalet  would  become  entitled  to  the  estate ;  in  that  event 
Mrs.  Arnold  and  Mr.  Okeover  would  not  be  entitled  to  the 
40,000Z.  each,  directed  to  be  raised  by  that  term.  The  exist- 
ence of  a  first  son  of  J.  H.  Langston  would  prevent  the  raising 
of  that  sum  for  those  relations ;  though  he  is  to  take  nothing, 
he  is  to  prevent  others  from  taking.  The  trusts  of  most  of 
the  other  terms  are  equally  embarrassing  and  equally  inopera- 
tive, if  this  first  son  is  not  to  take  an  estate  under  the  first 
limitation  in  remainder.  But  there  is  also  a  power  for  raising 
25,000Z.  for  the  younger  children.  What  would  be  the  conse- 
quence of  this  provision  ?  It  would  be,  that  if  there  was  one 
son  and  one  daughter  of  J.  H.  Langston,  the  daughter,  accord- 
ing to  the  argument  of  the  appellants,  would  take  the  whole 
estate,  and  the  father  would  have  power  to  raise  26,000?.  for 
her  out  of  her  own  estate.  Is  not  that  perfectly  inconsistent 
with  the  eldest  son  being  excluded  ?  Is  it  not  obvious  that 
the  eldest  son  is  the  party  to  take,  inasmuch  as  the  father  is 
to  have  a  power,  out  of  the  estate  of  the  son,  of  raising  25,000Z. 
for  the  younger  children.  If  the  son  take  an  estate,  nothing 
is  more  rational  or  more  according  to  the  ordinary  mode  of 
practice  than  to  raise  a  sum  out  of  the  estate  for  the 
daughters. 

It  is  hardly  necessary  to  resort  for  aid  here  to  any  of  those 
cases  tending,  to  show  that,  where  there  is  a  mistake,  either 
apparent  on  the  face  of  the  will,  or  to  be  collected  from  the 
will  in  connection  with  other  circumstances  which  the  Courts 
think  themselves  justified  in  looking  at«  that  mistake  may  be 
correct-ed.  But  there  are  cases  of  that  kind  going 
much  farther  *  than  is  asked  for  by  the  respondents,  *  230 
such  as  Doe  v.  Geary ^  (a)  and  Garvey  v.  Hibbert,  (li) 
In  the  latter  case  a  testator  gave  to  the  three  children  of  D. 
D.  600?.  each ;  but  there  being  four  children  at  the  date  of 
the  wiU,  the  fourth  was  declared  entitled  to  the  like  legacy, 
on  the  ground  of  the  omission  being  an  evident  slip  of  the 
testator. 

In  the  argument  of  the  present  case  before  the  Court  of 

(a)  1  Ves.  Sen.  255.  (6)  19  Ves.  125. 
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Common  Pleas,  Mr.  Justice  Burrouoh  cited  from  a  man- 
*  231    useript  note  the  case  of  Clements  v.  Paske^  (<?)  *  much 

(c)  The  reporters  have  been  furnished  by  Mr.  Bowker,  the  solicitor 
for  the  appellants,  with  a  copy  of  the  short-hand  writer's  note  of  this 
case,  as  stated  by  Mr.  Justice  Burrouoh  :  — 

**  Clements  v.  Paske.  — J.  C,  great-uncle  of  the  plaintiff,  was  seised 
in  fee  of  premises,  part  copyhold  and  part  freehold,  and  on  the  28th 
February,  1766,  having  previously  surrendered  his  copyhold  to  uses  of 
his  will,  he  made  a  will,  now  revoked,  but  still  uncancelled,  by  which  he 
devised  all  his  real  or  leasehold  estates,  not  otherwise  disposed  of,  to 
trustees  for  the  life  of  J.  C,  his  nephew,  to  support  contingent  remain- 
ders, and  to  permit  J.  C.  to  receive  the  rents,  &c.,  for  life,  remainder  to 
the  first  and  eldest  son  of  his  body  la^uUy  issuing,  or  that  is  lawfully 
issued,  and  to  the  heirs  male  of  the  body  of  the  first  son  lawfully  issuing  or 
issued,  and  for  default  of  such  issue,  then  likewise  to  the  second,  third, 
and  every  other  son  of  the  said  J.  C,  successively  and  in  remainder,  &c., 
and  the  several  and  respective  heirs  male  of  the  body  of  every  such 
second,  third,  or  other  son;  and  in  case  of  such  issue  failing  by  J.  C, 
remainder  over  to  the  first  and  eldest  son  of  his  (testator's)  nephew, 
M.  C.  (as  before) ;  and  in  case  of  such  issue  failing  by  Matthew  C, 
remainder  to  all  and  every  daughter  and  daughters  of  J.  C.  and  their 
heirs,  as  tenants  in  common,  &c. ;  and  in  default  of  such  issue,  remainder 
to  Elizabeth  W.  and  Mary  K.  before  mentioned,  &c.,  subject  to  two 
legacies;  proviso  containing  a  power  for  persons  in  possession  to  lease 
for  twenty-one  years  at  the  best  rent."  This  is  not  the  will  in  question, 
and  the  Court  had  no  right  to  look  at  it.  The  will  in  question  was  stated 
in  a  case  from  the  Court  of  Chancery,  for  the  opinion  of  the  Court  of 
King's  Bench,  to  this  effect :  **  The  testator,  by  his  last  will,  first  of  all 
revoking  the  former,  and  mentioning  his  intention  of  disposing  of  his 
worldly  estates,  and  devising  some  reid  estates  to  the  said  J.  C.  in  fee,  and 
giving  several  legacies,  devised  all  other  his  real  and  leasehold  estates  to, 
&c.,  in  the  same  words  as  in  the  former  will,  except  that  after  the  devise 
to  the  eldest  son  of  J.  C,  the  words  *  and  to  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing  or  issued,  *  were  wholly  omitted.  The  tes- 
tator died  in  May,  1767,  leaving  the  said  J.  C,  the  father  of  the  plaintiff, 
his  heir-at-law,  who  entered  under  the  will  and  possessed  during  his  life, 
and  died  intestate  in  March,  1779,  leaving  the  plaintiff,  aged  twenty- 
three,  his  only  son  by  his  first  wife,  and  heir-at-law,  and  leaving  also  one 
son  and  five  daughters  by  a  second  wife,  all  now  living.  The  plaintiff 
was  the  only  son  of  J.  C.  at  the  making  of  both  those  wiUs;  he  entered 
on  his  father's  death,  and  suffered  a  recovery  to  his  own  use  in  fee,  and 
was  admitted  to  the  copyhold,  to  the  use  of  himself,  his  heirs  and  assigns. 
The  question  is,  what  estate  the  plaintiff  took  under  the  devise  in  the 
said  last  will ?  "  The  Court  said  they  would  certify:  and  in  the  next  term 
Lord  Mansfield  gave  his  opinion  in  these  words:  **  The  Court  took  time 

[186] 


LAKGSTON  V.   LANGSTON.  *  231 

more  fully  than  it  is  given  in  the  report  of  Doe  v.  ffal- 

fett.     There  was  a  prior  will,  which,  however,  ♦  could    *  282 

not  be  looked  at  for  the  purpose  of  construing  the 

to  consider  this  case,  and  to  avoid  one  of  two  extremes  in  the  construc- 
tion of  wills;  first,  that  there  may  not  be  an  arbitrary  latitude  in  deter- 
mining what  the  testator  meant  when  he  omits  the  expressions  necessary 
to  explain  his  will;  secondly,  that  there  may  not  be  such  a  strictness  when 
the  testator  slips  in  technical  or  positive  expressions;  for  if  his  meaning  is 
to  be  collected  from  the  will  itself,  then  the  will  ought  to  prevail.  No 
one  can  doubt  here  that  it  was  a  slip  of  the  pen;  he  means  to  make  a  limi- 
tation in  strict  settlement,  remainder  to  the  first  and  eldest  son  of  the 
body  of  the  said  J.  C.  lawfully  issuing,  or  that  is.  lawfully  issued;  and  for 
default  of  such  issue,  then  likewise  to  the  second  and  third  sons,  &c.,  and 
the  several  and  respective  heirs  male,"  &c.  He  added,  **  Both  from  the 
general  tenor  and  the  particular  expressions,  no  man  alive  can  doubt  but 
that  he  meant  a  strict  settlement  to  James  Clements  and  every  other  son. 
'Suppose  he  had  devised  to  the  second  son,  as  he  now  has,  and  had  then 
said,  *  I  mean  the  same  estate  for  my  eldest  son;'  this  would  certainly 
have  been  sufficient.  So  it  will  in  the  present  case;  for  he  gives  it  to  the 
first  and  eldest  son,  J.  C,  and  for  default  of  such  issue,  then  likewise^ 
Ac.;  he  meant  to  give  the  first  son  the  same  estate  he  has  given  to  the 
second  sou.     We  havtf  so  certified." 

Mr.  Preston  has  done  the  reporters  the  favour  of  noticing  in  the  above  , 
statement  an  omission  of  an  important  part  of  the  will;  viz.,  **  The  eldest 
of  suoh  sons  and  the  heirs  male  of  his  body,"  &c.,  as  distinguished  by 
italics  in  the  following  MS.  note  of  the  case  in  his  own  possession,  which 
he  has  kindly  communicated:  — 

**  The  testator  devised  to  one  for  life,  and  after  his  decease,  to  the  first 
and  eldest  son  of  the  body  of  his  said  nephew,  James  Clements,  lawfully 
issTiing  or  issued;  and  for  default  of  such  issue,  then  likeunse  to  the  second, 
third,  and  every  other  son  of  his  said  nephew  James  Clements,  succes- 
sively and  in  remainder  one  after  the  other,  as  they  shall  be  in  seniority 
of  age  and  priority  of  birth,  and  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  every  such  second,  third,  and  every  other  son  or 
sons,  the  eldest  of  such  sons  and  the  heirs  male  of  his  body  being  always  pre- 
ferred and  to  take  before  any  of  the  younger  sons  and  the  heirs  male  of  his 
body;  and  in  case  of  such  issue  male  failing  by  my  said  nephew,  James 
Clements,  as  aforesaid,  then  I  give  and  devise,"  &c. 

**  It  was  decided  that  James  Clements,  the  nephew's  son,  took  an 
tttate  tail  by  implication. 

**  The  question  put  to  the  Court  was,  what  estate  did  James  Clements, 
the  nephew's  son,  take  under  the  devise  in  the  testator's  will?  "  —  Trow- 
er's  MSS. 

'*  Mr.  Maddocks  and  Mr.  Fearne  were  of  opinion  the  eldest  son  of 
the  nephew  took  an  estate  tail." 
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existing  will.  In  the  first  will  the  testator  gave  his  real 
and  leasehold  estates,  not  otherwise  disposed  of,  to  trustees 
for  J.  C.  (his  nephew),  for  life,  to  permit  him  to  receive 
the  rents,  &c.,  for  his  life ;  remainder  to  the  first  and  eldest 
son  of  his  (the  nephew's)  body  lawfully  issuing,  and  to 
the  heirs  male  of  the  body  of  that  first  son  lawfully  issuing 
or  issued,  with  remainder  to  J.  C.'s  second  son,  and  the  first 
and  eldest  son  of  his  body,  &c.  In  the  second  wUl,  on  which 
the  judgment  of  the  Court  was  pronounced,  the  words  giving 
the  estate  of  inheritance,  "  and  to  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing  or  issued,"  were  omitted. 
Lord  Mansfield,  in  giving  his  opinion  said,  no  one  could 
doubt  that  it  was  a  slip  of  the  pen ;  the  testator  meant  to 
make  a  limitation  in  strict  settlement,  and  to  give  the  first  son 
the  same  estate  he  gave  the  second  son.  That  was  a  case 
much  more  difficult  to  deal  with  than  the  one  now  before 
your  Lordships ;  there  was  an  omission  of  all  limitation,  and 
nobody  could  doubt  that,  taking  the  whole  together,  it  was 
an  accidental  omission,  although  there  were  not  other  parts 

of  the  will  showing  a  manifest  intention  of  the  testator, 
*  *  233    as  in  this  case  ;  *  there  were  not  those  eight  terms,  all 

and  each  assuming  that  the  eldest  son  was  to  take ; 
there  was  nothing  to  explain  the  omission ;  the  words  of  gift 
were  wanting,  but  the  gift  was  inferred ;  but  here  we  have 
the  words,  the  issue  of  the  eldest  son,  frequently  occurring ; 
and  if  there  be  no  words  in  the  first  limitation  importing  a 
gift  to  the  first  son  in  direct  terms,  there  are  words  implying 
that  he  was  intended  to  take  an  estate ;  all  the  subsequent 
provisions  of  the  will  go  on  the  assumption  that  the  first  son 
was  to  have  the  enjoyment  of  the  estate  ;  from  every  part  of 
the  will  we  collect  words  of  gift  and  the  intention  manifest. 

-Mr.  Knight^  in  reply. — The  question  for  decision  resolves 
itself  into  two  heads  of  consideration :  first,  what  would  be 
the  eflfect  of  the  limitation  to  the  second  and  other  sons,  if  it 
stood  alone  ?  and,  in  the  next  place,  what  is  the  effect  of  the 
other  parts  of  the  will  on  that  limitation  ?  Your  Lordships 
have  looked  during  the  argument  at  the  draft  of  the  will, 
which  I  am  satisfied  will  not  make  the  slightest  impression  on 
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your  Lordships,  as  it  fprmed  no  part  of  the  evidence  in  the 
cause,  either  at  law  or  in  equity.  The  first  part  of  the  aigu- 
ment  for  the  respondents  is,  that  "  all  and  every  other " 
include  the  first  son,  because  the  words  are  general.  In  the 
second  part  of  the  will  your  Lordships  will  see  that  the  testa- 
tor perfectly  well  knew  how  to  use  the  word  "  first,"  for  after 
the  500  years'  term,  he  says,  "  to  the  use  of  the  first,  second, 
third,  fourth*  and  fifth,  and  all  and  every  other,"  &c.  The 
testator  did  not  there  trust  to  the  general  nature  of  the  word 
"  other."  These  are  the  limitations  to  the  sons  and  daugh- 
ters of  J.  H.  Langston.  Then  the  testator  takes  up 
the  children  of  Maria  Sarah  Langston,  *  to  the  use  of  *  234 
the  first,  second,  third,  fourth  and  fifth,  and  all  and 
every  other ;  and  he  uses  the  word  "  first "  in  the  subsequent 
limitations  to  the  children  of  his  other  daughters. 

The  case  of  Doe  v.  Hallett  was  decided  upon  the  ground 
that  the  law  had  affixed  to  a  particular  phrase  a  sense  that 
was  not  to  be  altered.  There  is  another  rule  of  construction, 
with  regard  to  which  the  Courts  h^^e  uniformly  acted ;  that 
is,  not  so  to  construe  the  general  expression  occurring  at  the 
end  of  an  eniuneration,  as  to  include  that  which,  according  to 
the  natural  order,  ought  to  be  in  the  beginning.  That  is  a 
general  rule  applicable  to  Acts  of  Parliaments  and  all  other 
instruments.  What  is  the  common  case  of  a  bequest  of  house- 
hold furniture,  goods  and  all  other  effects  in  and  about  a 
house  ?  The  word  "  effects  "  is  restrained  from  its  naturally 
general  meaning  to  things  ejusdem  generis  ;  because  the  testa- 
tor commencing  his  enumeration  with  a  particular  class  of 
things,  is  not  to  be  held  to  have  meant  to  extend  it.  (a) 
What  shall  we  say  to  the  received  construction  of  the  Act  13 
Eliz.  c.  10,  as  to  ^^  deans,  parsons,  vicars,  and  all  other  persons 
having  ecclesiastical  promotion  ?  "  Is  it  not  law  as  old  as  the 
time  of  Lord  Coke,  and  universally  recognized,  that  you  can- 
not include  in  the  general  words  last  mentioned,  persons  of 
higher  degree  .than  those  before  mentioned  ?  (J)     There  is  a 

(a)  See  Jones  v.  Lord  Sefton,  4  Yes.  166;  Stuart  v.  Marquis  of  Bute, 
1  Dow.  73;  Michell  v.  Michell,  5  Madd.  69. 

(6)  Archb.  of  Cantb.  Case,  2  Co.  Rep.  46  (Thomas  &  Fraz.  edit.  vol. 
1,  567. 
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case  of  reccent  occurrence,  where  a  particiQar  Act  of  Parlia- 
ment connected  with  the    customs  'contamed   a  provision 
respecting  the  importation  of  iron,  copper,  and  all  other 

*  235    metals,  &c.     Gold  and  silver  had  been  *  imported  in 

bars,  and  it  was  argued  that  gold  and  silver  were 
included  under  the  general  expression  "  all  other  metals-'* 
"  No,"  said  the  Judges,  acting  on  that  universal  rule  of  con- 
struction which  has  prevailed  in  the  English  law,  ^'  that  is  not 
a  sound  rule  of  construction ;  we  cannot  hold  that  general 
expression  to  include  something  higher  and  greater,  and  which 
in  its  natural  order  would  have  gone  before."  If  the  lan- 
guage of  the  first  limitation  stood  alone,  no  Court  could  have 
held  that  the  "  first "  was  included  under  the  general  and 
inferior  term  "  other ; "  then  the  only  question  is  whether 
your  Lordships  are  driven  by  necessary  implication  from  what 
follows,  to  say  that  a  diiBFerent  rule  of  construction  ought  to 
be  applied.  The  principal  cases  under  the  head  of  implica- 
tion have  been  already  cited,  and  no  one  has  been  found  to 
sustain  this  decree.  • 

The  Lord  Chancellor.  —  My  Lords,  in  consequence  of 
the  peculiar  nature  of  this  case  I  shall  refrain  from  calling  on 
your  Lordships  for  immediate  judgment  on  the  important 
question  that  has  arisen  in  construing  this  will ;  important  in 
almost  every  view  of  the  case,  but  more  particularly  as  there 
has  arisen  a  n^arked  difference  of  opinion  between  the  two 
eminent  tribunals  to  which  the  Court  of  Chancery  succes- 
sively sent  cases  for  opinions.  The  Court  of  King's  Bench 
certificate  had  not  the  authority  of  the  whole  Court,  certainly ; 
but  it  was  not  because  the  learned  Chief  Justice  did  not  concur 
with  the  other  three  Judges ;  he  did  not  hear  the  case  argued, 
in  consequence  of  an  arrangement  forced  upon  the  Court  by 
extreme  pressure  of  business,  by  which  the  most  important 
matters  were  decided  in  a  chamber  near  the  Court 

*  236    by  three  puisne  Judges,  and  the  *  least  ipiportant  mat- 

ters during  term  were  decided  by  the  whole  Court: 

that  is  the  reason  that  the  name  of  Lord  Tenterden  is  not  to 

the  certificate;  we  have  no  knowledge  whatever  what  his 

opinion  might  be  on  the  case.     The  Master  of  the  Rolls  ap- 
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peared  to  have  been  dissatisfied  with  that  certificate,  and 
therefore  sent  a  case — more  fully,  it  is  said,  but  we  should 
look  into  that  among  other  things  —  to  the  Court  of  Common 
Pleas,  and  that  Court  came  to  the  resolution  contained  in 
their  certificate  unanimously,  without  reasons  assigned  ;  that 
certificate  is  signed  by  the  four  learned  Judges  of  that  Court ; 
and  the  Master  of  the  Rolls  on  a  further  hearing  decided  that 
the  eldest  supposed  son  of  James  Haughton  Langston  took  an 
estate  in  tail  male,  expectant  on  the  life-estate  of  his  father. 
The  case  comes  before  your  Lordships  by  appeal  from  the 
Master  of  the  Rolls.  I  should  wish  to  have  an  opportunity 
of  looking  into  this  with  the  assistance  of  some  of  your  Lord- 
ships. I  do  not  say  now  which  way  my  opinion  leans.  I 
feel  great  force  in  the  argument  in  support  of  the  decision  of 
the  Court  below,  with  the  force  of  which  it  is  not  easy  to 
grapple ;  at  the  same  time,  I  feel  .the  utmost  deference  and 
the  greatest  respect  due  to  the  three  most  eminent  lawyers  in 
the  Court  of  King's  Bench  who  came  to  a  directly  opposite 
conclusion ;  and  undoubtedly  I  feel  the  full  weight  of  those 
arguments  urged  here  on  the  appellant's  side,  by  which  in  all 
probability  those  three  Judges  were  moved  to  give  the  opinion 
that  has  been  certified  to  the  Master  of  the  Rolls,  which  goes 
to  this,  that  you  ar6  not  to  make  a  will ;  you*  have  no  right  to 
fancy  or  to  imply,  unless  there  be  something  within  the  four 
comers  of  the  will  which  is  not  only  consistent  with  the  im- 
plication you  make,  but  which  could  hardly  stand,  if 
at  all,  in  the  *  will  without  that  implication  being  made.  *.237 
That  is  what  is  called  necessary  implication,  and  legiti- 
mate implication,  in  contradistinction  to  gratuitous,  groundless, 
fanciful  implication. 

My  Lords,  concurring  entirely  in  that  principle,  and  only 
doubting  whether  the  learned  Judges  had  not  allowed  it  to 
shut  their  eyes  to  what  was  within  the  four  comers  of  the 
will,  expressing  no  more  at  present  than  my  doubt  whether 
that  principle  had  not  carried  them  so  far  as  to  make  them 
rather  disregardful  of  the  rest  of  the  instrument  which  seemed 
to  supply  that  matter  of  necessary  implication  according  to 
fair  construction,  I  should,  out  of  great  respect  and  deference 
to  the  learned  Judges  who  so  held  in  the  Court  of  King's 
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Bench,  suggest  the  propriety,  before  coming  to  a  decision 
either  way,  of  having  the  matter  a  little  further  considered. 
If,  upon  consideration,  I  should  not  feel  that  entire  confidence 
which  would  justify  me  in  advising  you  to  affirm  the  decision 
below  in  the  face  of  the  certificate  of  that  most  justly  vener- 
ated part  of  the  King's  Bench,  I  should  be  very  much  dis- 
posed to  suggest  to  your  Lordships  the  expediency  of  having 
this  case  argued  by  one  counsel  of  a  side  again,  before  such  of 
the  learned  Judges  who  have  not  hitherto  heard  it,  —  great 
changes  have  unhappily  taken  place,  Mr.  Justice  Holroyd  is 
no  more,  and  Mr.  Baron  Bayley  is  no  longer  on  the  Bench, 
—  but  before  such  of  the  learned  Judges  as  were  not  then  in 
that  Court,  and  the  Judges  of  the  Court  of  Exchequer,  who 
formed  no  party  in  those  stages  of  the  case.  It  is  only,  how- 
ever in  the  event  of  my  not  having  a  very  clear  opinion,  or  of 
feeling  so  much  distrust  in  that  opinion,  that  I  cannot  put  it 

forward,  though  supported  by  the  Court  of  Common 
*238    Pleas,  against  the  *  great  authority  of  the  learned 

Judges  of  the  Court  of  King's  Bench  —  it  is  only  in 
that  event  I  should  feel  disposed  to  put  the  parties  to  the  ex- 
pense and  your  Lordships  to  the  delay  of  further  argument. 

June  9.  • 

The  Lord  Chancellor.  —  In  this  case,  my  Lords,  a  ques- 
tion arose  upon  the  construction  —  or  rather,  if  any  way  were 
open  to  us  of  supplying  a  defect  in  the  construction  —  of  the 
will  of  the  late  Mr.  Langston.  And  the  question  assumes  an 
importance  beyond  even  what  naturally  belongs  to  it,  when 
we  consider  that,  two  cases  having  been  sent  for  opinion  from 
the  Court  of  Chancery  to  two  different  Courts,  the  higher 
Courts  of  Westminster  Hall,  those  two  Courts  certified  opin- 
ions directly  in  opposition  to  each  other,  but  without  stating 
their  reasons ;  giving  us  occasion  again  to  regret  that  practice, 
which  has  of  late  years  sprung  up,  but  which  I  hope  and 
trust  is  now  about  to  be  terminated  by  reverting  to  the 
ancient  practice.  Those  certificates  came  to  the  Court  which 
sent  the  cases,  unaccompanied  by  the  reasons  upon  which 
they  were  founded.  All  that  we  know,  therefore,  is  that  the 
questions  were  argued  by  learned  counsel  in  those  Courts ; 
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that  time  was  taken  in  each  case  for  the  consideration  of  the 
Court ;  and  that  the  question  being  whether  Henry  Langston 
took  any  and  what  estate  under  the  will,  in  the  one  case  the 
Court  of  Common  Pleas  certified  their  opinion  that  Henry 
Langston  took  under  the  will  an  estate  tail  in  tail  male; 
whereas  the  Court  of  King's  Bench  certified  that  Henry 
Langston  took  under  the  will  no  estate  whatever. 

My  Lords,  the  will  contains  a  series  of  limitations;  it  is 
penned  with  great  care;  it  is  the  production  of  a  profes- 
sional man ;  it  is  a  production  of  great  professional 
*  skill  and  experience ;  it  is  one  of  the  most  artificial,  *  289 
one  of  the  most  elaborately  penned,  one  of  the  most 
carefully  conceived  instruments,  which  it  has  ever  been  my 
lot  to  be  called  upon  to  examine;  nevertheless  it  does  so 
happen,  as  if  to  confound  the  pride  of  human  learning  and 
experience  in  legal  matters,  that  this  production  of  the 
most  practised  conveyancer  has  as  much  occasion  for  the 
helping  interposition  of  a  Court  of  Equity  or  of  Law  before 
which  it  comed  to  give  it  efifect,  as  if  it  had  been  penned  either 
by  an  ignorant  peasant,  without  any  professional  aid,  or  by  one 
of  those  rustic  artists  whose  partial  knowledge  of  conveyancing 
(I  mean  those  who  sometimes  make  wills  in  the  country  for  per- 
sons a  little  more  ignorant,  and  but  a  little  more  ignorant,  than 
themselves),  and  whose  handiwork  often  gives  rise  to  much 
labour  and  to  inextricable  difficulties  in  Courts  of  justice. 

My  Lords,  no  person  out  of  Court  can  read  this  instrument 
without  being  perfectly  persuaded  that  an  accident  must  have 
happened  either  in  the  framing  of  it  originally,  or  in  copying 
the  draft,  whereby  a  line  or  two  has  been  left  out :  either  the 
limitation,  which  was  intended  to  be  inserted,  and  which  was 
taken  for  granted  to  have  been  inserted  in  the  draft,  was  by 
some  aocident  omitted ;  or  that  being  in  the  draft,  a  couple  of 
lines  were  passed  over  in  copying  the  draft  into  the  engross- 
ment. For  instance,  to  show  that  this  must  be  the  case,  the 
very  first  person  that  was  likely  to  take  any  estate  under  the 
will  after  the  only  son  of  the  testator  in  ease  at  the  date  of  his 
will,  the  eldest  son,  is  disposed  of  by  being  omitted.  He  is 
not  named  there  at  all.  *'  Then  are  you,"  say  the  Court 
of  King's  Bench,  ^^to  give  him  an  estate  tail,   or  any  es- 

VOL.  II.  18  [  198  ] 


*  239  CASES  IN  THE   HOUSE  OF  LORDS. 

*  240    tate  at  all,  when  he  is  *  not  even  named  in  the  will  ? 

Named  he  is  for  other  purposes  and  in  other  respects, 
but  not  to  take  any  thing ;  not  to  benefit  under  the  will." 

I  here  lay  entirely  out  of  view  an  incident  which  occurred 
during  the  argument.  I  had  a  curiosity  to  see  the  draft  from 
which  the  engrossment  was  made,  and  one  party  were  exceed- 
ingly anxious  that  my  curiosity  should  be  gratified ;  but  that 
anxiety  was  met  by  just  an  equal  anxiety  on  the  opposite  side 
that  it  should  remain  imsatisfied.  I  at  once,  therefore,  pro- 
ceeded to  have  a  still  greater  anxiety  and  curiosity,  because  I 
plainly  saw  it  was  likely  to  be  a  decisive  matter.  I  was 
aware,  as  a  lawyer,  that  I  had  no  right  to  look  at  it,  but, 
humanly  speaking,  it  .was  impossible  not  to  wish  to  see 
whether  one's  extra-judicial  conjecture  was  well  founded, 
namely,  that  the  whole  history  of  this  was  an  error  in  copy- 
ing ;  and  accordingly,  when  I  looked  at  it,  I  found  that  there 
was  a  limitation  to  the  first  son  of  testator's  son,  James  H. 
Langston,  which  the  person  who  made  the  engrossment  had, 
for  a  very  obvious  reason,  passed  over  in  copying  it,  having  in 
his  haste  gone  from  the  same  word  in  one  Une  to  the  same 
word  in  another,  in  mistake.  I  here  lay  that  entirely  out  of 
view.  It  has  no  right  to  enter  into  the  consideration  of  the 
case,  and  I  can  positively  assure  your  Lordships  that  I  have 
formed  my  opinion  upon  the  instrument  as  it  now  stands, 
without  matter  dehors^  without  having  recourse  to  the  draft.^ 
I  have  no  right  to  look  at  the  draft,  but  anybody  who  reads 
A  mistake,  clear  this  will,  —  and  that  is  mv  first  reason  for  agrree- 

on  the  face  of  a  •'  ^ 

wiu,  is  legitimate  ing  with  the  Court  of  Common   Pleas  rather 

ground    of    con-        '^ 

Btruction.  than  the  King  s  Bench,  —  anybody  who   reads 

this  will  cannot,  if  he  has  his  senses  about  him,  doubt 

*  241    that  some  mistake  must  have  happened  ;  and  that  is  *a 

legitimate  groxmd  in  construing  an  instrument,  because 
that  is  a  reason  derived  not  dehorB  the  instrument,  but  one 
for  which  you  have  not  to  travel  from  the  four  corners  of  the 
instrument  itself. 

» 

•  See  the  remarks  upon  this  proceeding  in  1  Jarman  Wills  (3d  Eng. 
ed),  382,  note  (A).  In  Grant  v.  Grant,  L.  R.  5  C.  P.  736,  Mr.  Justice 
Blackburn  said,  <<  I  have  always  entertained  a  notion  that  the  sight  •£ 
the  draft  had  something  to  do  with  the  decision." 
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The  next  point  to  which  I  advert^  as  the  second  ground 
upon  which  I  agree  with  the  Court  of  Common  Pleas,  and 
not  with  the  King's  Bench,  is  that,  when  the  framers  of  this 
instrument  really  meant  to  exclude  a  child,  or  an  eldest 
child,  whether  a  son  or  a  daughter,  no  persons  knew  better 
than  they  did  how  to  e£Fect  that  purpose.  If  your  Lordships 
will  look  to  the  will  itself,  you  will  find  that,  in  cases  where 
they  intended  any  such  exclusion,  no  person  knew  better 
than  they  how  to  effect  it.  In  the  declarations  of  the  trusts 
of  the  term  for  800  years,  for  instance,  "  for  raising  the  por- 
tion or  portions  of  all  and  every  such  daughter  and  daughters 
of  his  the  said  testator's  said  daughter,  Caroline  Langston, 
other  than  and  besides  an  eldest  or  only  daughter ; "  so  also 
in  another  (the  fourth),  of  the  eight  terms  created  by  this 
will,  are  used  the  proper  words  of  exclusion,  "  for  the  portion 
and  portions  of  all  and  every  such  daughter  and  daughters  of 
my  said  daughter  Elizabeth  Catherine  Langston,  other  than 
and  except  an  eldest."  So,  again,  the  testator  uses  like. 
words  where  a  son  is  to  be  excluded ;  as  in  the  power  for 
James  Haughton  Langston  to  charge  the  estates  to??i?t«ntton*to 
in  case  there  should  be  any  child  or  children  of  ™  rt^^^hi?  ^ 
his  body  lawfully  begotten,  other  than  and  be-  ^^  mod^^<?f*ef- 
sides  an  eldest  or  only  son."  This,  therefore,  'u^nii^'i^y 
is  a  circumstance  always  of  some  weight  where  ^r^%^  ^ 
you  find  it ;  it  is  a  topic  always  worth  consider-  SSf  wS5J?the  to* 
ing.  When  you  find  that,  where  the  meaning  Jff.**^*^  ^  ^^'^^*- 
is  clear  and  there  is  no  doubt  whatever  as  to  the  intention, 
he  adopts  an  effectual,  clear,  and  precise  mode  of 
•executing  that  intention;  you  may  also  safely  and  *242 
logically  employ  that  to  throw  light  on  those  other  in- 
stances where  it  is  doubtful,  and  where  the  question  is 
whether  he  means  this  or  that.  If  you  find  that  he  does  not 
in  those  places  use  those  words  which  he  has  used  where 
there  was  no  doubt  what  his  intention  was,  you  Jiave  a  right 
to  say  that  he  did  not  mean  the  same  thing,  because,  when  he 
did  clearly  and  undeniably  mean  this  thin^  and  not  that,  this 
was  his  mode  of  expressing  himself  in  order  to  carry  that  in- 
tention into  effect. 

My  Lords,  the  third  of  the  reasons,  -•—  and  I  go  over  them 
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with  the  less  particularity,  because  I  am  now  affirming  the 
judgment  of  the  Court  below,  nor  should  I  at  all  go  into  the 
reasons  but  for  the  conflict  between  the  Courts  of  King's 
Bench  and  Common  Pleas,  —  the  third  of  the  reasons  is  one 
which  I  cannot  help  feeling  to  be  exceedingly  powerful,  and 
which,  upon  all  the  views  I  can  take  of  this  subject,  presses 
forcibly  upon  my  mind.  The  existence  of  a  son  is  to  defeat 
no  less  than  eight  terms  raised  most  carefully,  artificially,  and 
anxiously  by  the  persons  who  penned  this  instrument ;  and 
yet  that  son  whose  existence  is  to  produce  such  an  effect,  to 
create  such  destruction,  to  deal  about  such  havoc  upon  the 
whole  of  this  will,  is  not,  according,  to  the  construction  set 
up  by  the  King's  Bench  and  by  the  appellant,  to  benefit  under 
it  in  the  slightest  degree.  My  Lords,  it  is  monstrous  to  sup- 
pose that  any  rational  person  could  really  intend  to  make 
so  much  depend  upon  the  event  of  a  person  coming  into  ex- 
istence, which  person,  nevertheless,  was  to  be  of  no  force,  of 

no  effect,  of  no  value  in  his  eyes,  except  to  be  used  as 
*  243    an  instrument  of  destruction  ;  that  he  was  only  *  to  be 

considered  as  the  means  of  taking  away  the  benefit  of 
other  parts  of  this  instrument,  and  yet  was  himself  to  benefit 
nothing  by  that  destruction. 

My  Lords,  in  the  fourth  place,  Henry  Langston's  existence 

must  be  allowed,  according  to  the  argument  of  the  King's 

Bench  and  of  the  appellants,  to  defeat  nearly  the  whole  of 

A  ooMtruction  this  will.     There  are  two  modes  of  reading  an 

which    tends    to  *^ 

Sf ^7 wui  Sf^  instrument ;  where  the  one  destroys  and  the 
that^'which*  d€?  other  preserves,  it  is  the  rule  of  law,  and  of 
iSiy^^when'^e  ®^^^^'  followiug  the  law  in  this  respect  (for  it 
Btruction^  accordi  ^^  a  rulc  of  commou  scusc,  which  I  trust  is  com- 
Sten?on^^f**Se  ^ou  to  both  sidcs  of  Wcstmiilster  Hall),  that 
magYs'  V ai e^at  jou  should  rather  lean  towards  that  construction 
Sheraie?™*^  **  which  prcscrvcs,  than  towards  that  which  de- 
stroys. "  Ut  res  magis  valeat  quam  pereat,"  is  a  rule  of  com- 
mon law  and  common  sense ;  and  much  the  same  principle  ought 
surely  to  be  adopted  where  the  question  is,  not  between  two 
rival  constructions  of  the  same  words  appearing  in  the  same 
instrument,  but  where  the  question  is  on  so  ready  an  instru- 
ment as  that  you  may  either  take  it  verbally  and  literally,  as 
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it  is,  or  with  a  somewhat  larger  and  more  liberal  construction, 
and  by  so  supplying  words  as  to  read  it  in  the  way  in  which 
you  have  every  reason  to  believe  that  the  maker  of  it  intended 
it  should  stand ;  and  thus  again,  according  to  the  rule  ^^  ut  res 
magis  valeat  quam  pereat,"  to  supply,  if  you  can  safely  and 
easily  do  it,  that  which  he  per  incuriam  omitted,  and  that 
which  instead  of  destroying  preserves  the  instrument ;  which, 
instead  of  putting  an  end  to  the  instrument  and  defeating  the 
intention  of  the  maker  of  it,  tends  rather  to  keep  alive  and 
continue  and  give  effect  to  that  intention.  If  this  is  a  rule 
applicable  to  all  cases,  it  surely  is  more  peculiarly  applicable 
to  a  case  like  the  present ;  for  I  will  only  shortly  advert 
to  a  circumstance  *  which  weighs  in  my  mind  materi-  *  244 
ally  in  giving  a  larger  effect  than  I  otherwise  might 
feel  disposed  to  give  to  these  considerations,  and  leads  me 
to  supply,  more  readily  than  I  should  otherwise  do,  the  words 
wanting.  It  is,  that  you  are  here  dealing  not  with  a  legal 
limitation,  but  with  an  executory  trust.  It  is  Executory  tmsto 
sufficient  simply  to  state  that,  and  to  advert  to  latitude  of  con- 

,  1.11T    structlon  than  le- 

that  consideration,  to  entitle  me  to  think  that  I  &^  umitations. 
may,  therefore,  give  a  larger  latitude  by  a  good  deal  to  the 
construction  of  an  executory  trust,  than  I  might  have  been 
disposed  to  give  if  it  had  been  a  strict  legal  limitation.  Never- 
theless, my  Lords,  I  confess  that,  even  if  this,  instead  of  being 
an  executory  trust,  had  been  a  legal  limitation,  the  reasons  I 
have  already  given  and  those  I  am  about  to  add,  and  which 
weigh  more  forcibly  upon  my  mind  than  those  I  have  gone 
over,  would  have  been  quite  sufficient  to  compel  me  to  read 
the  legal  limitation  as  the  Court  of  Common  Pleas  has  read 
this  executory  trust. 

I  wish  to  call  your  Lordships'  attention  to  that  extraordi- 
nary effect  which  of  necessity  must  follow,  and  which  I  look 
upon  to  be  almost  a  reductio  ad  absurdum^  from  the  construc- 
tion put  upon  it  by  the  Court  of  King's  Bench ;  looking  only 
to  that  same  clause  which  I  have  already  alio  intuitu  referred 
to,  I  mean  the  beginning  of  the  clause  where  the  power  is  to 
be  inserted  in  the  settlement  for  charging  portions  for  J.  H. 
Langston's  younger  sons  or  daughters,  and  where  the  exclu- 
sion of  James  H.  Langston's  eldest  or  only  son  is  effected  by 
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apt  and  proper  words.  It  thus  appears  that  this  monstrous 
conclusion  indisputably  follows,  that  if  there  were  one  son  and 
one  daughter,  then  there  is  to  be  charged  25,000Z.  upon  the 

daughter's  estate  for  the  behoof  of  that  daughter  her- 
♦  245    self  I    Absurdity  could  go  no  further.    If  the  son  is  *  to 

take  an  estate,  that  you  should  provide  most  carefully 
for  raising  25,000Z.  by  a  charge  for  the  benefit  of  the  daugh- 
ter, is  perfectly  intelligible  ;  but  here,  according  to  the  con- 
struction put  by  the  Court  of  King's  Bench,  a  stmi  of  25,000i. 
is  to  be  raised  ;  for  whom  ?     Out  of  what  estate  ?     Not  out 
of  the  son's  estate,  for  he  does  not  take  an  estate  tail,  but  out 
of  the  daughter's  estate,  for  she  takes  it  to  the  exclusion  of 
the  son.     And  for  whose  benefit  is  the  25,0002.  to  be  raised? 
Not  for  the  son,  but  for  the  daughter,  who  takes  an  estate 
burdened  with  a  power  to  raise  her  own  26,000Z. !     I  cannot 
believe  that  this  was  ever  argued  before  the  Court  of  King's 
Bench  ;  I  cannot  believe  that  it  was  even  stated  to  the  learned 
Judges.     It  was  not  argued  in  banco^  and  that  is  one  comfort 
for  me  to  know ;  and  another  comfort  I  derive  from  it  is,  that 
I  had  the  good  fortune  to  put  an  end  to  these  sittings  not  in 
banco,    A  Court  of  three  Judges,  sitting  in  a  comer  of  West- 
minster Hall,  with  two  counsel,  one  on  each  side,  is  not  in  my 
mind  so  satisfactory  a  way  of  putting  an  end  to  disputed 
points  of  law,  as  where  you  have  my  Lord  Chief  Justice 
sitting  as  the  head  of  his  own  Court,  and  the  three  puisne 
Judges  with  him,  and  all  the  bar  arranged  around,  witnessing 
the  argument.     That  experiment  of  a  Three  Judges'  Court, 
which  was  of  a  temporary  nature,  was  discontinued ;   but  it 
was  during  its  existence  that  this  case  was  argued.     There 
was  no  Lord  Chief  Justice  present ;  there  were  three  Judges, 
undoubtedly  of  profound  learning,  and  who,  if  the  case  had 
been  fully  argued  before  them,  would  have  had  this  point 
presented,  which  there  is  no  getting  over,  which  is  a  contra- 
diction in  terms,  which  implies  what  no  rational  being  could 
ever  have  intended.     If  I  have  a  son  and  a  daughter, 
*  246    and  I  give  an  estate  tail  to  the  son,  *  there  can  be 
nothing  more  reasonable  than  my  giving  25,000/.  by 
way  of  charge  upon  that  estate  while  the  estate  tail  of  the 
son  lasts,  that  the  daughter  may  be  provided  for,  inasmuch 
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as  she  has  no  estate,  but  the  son  has  it.  But  who  ever 
thought  of  giving  no  estate  tail  to  the  son,  but  giving  the 
whole  estate  to  the  daughter,  and  then  raising  25,000Z.  out  of 
the  daughter's  estate,  out  of  her  own  estate,  for  her  own  ben- 
efit, by  way  of  a  charge  on  her  own  estate  tail  in  the  same 
premises  ?  I  cannot  understand  how  this  could  possibly  have 
been  overlooked  if  it  had  been  stated  to  their  Lordships  ;  I 
think  it  must  at  once  have  disposed  of  the  case. 

My  Lords,  I  wish  to  say  a  word  respecting  the  force  of  the 
term  upon  which  the  argument  for  the  appellant  mainly  rests, 
the  word  "  other."  It  is  said  that,  if  you  can  construe  an 
instrument  without  supplying  any  thing,  omitting  out  any 
thing,  but  upon  its  own  terms,  unaltered,  unadded  to,  undimin- 
ished, you  had  better  do  so,  as  it  is  safer  to  take  these  terms 
than  to  introduce  others.  I  agree  with  that  proposition. 
Now  it  does  so  happen  that,  if  you  take  these  terms  as  they 
are  here,  and  neither  alter,  nor  add  to,  nor  diminish  them,  the 
words  themselves  that  exist  upon  the  face  of  the  will  are 
sufficient  to  carry  an  estate  tail  in  the  first  instance  to  Heniy 
Langston,  and  to  support  all  the  terms  and  other  limitations. 
But  it  is  said  by  the  Court  of  King's  Bench  and  by  the  appel- 
lant, that  "  other  "  always  means  "  younger,"  "  posterior  ;  " 
and  no  doubt  I  leaned  at  first  towards  that  view  of  the  sub- 
ject. It  is  a  very  plausible  argument,  and  it  is  true  in  point 
of  fact.  If  anybody  were  to  say  first,  second,  third,  fourth, 
and  other  sons,  it  must  mean  the  sons  after  the  fourth  ;  but 
why  does  "  other  "  mean  the  sons  after  the  fourth  ?  It 
is  because  *  you  have  before  enumerated  all  that  come  *  247 
before  the  fourth,  for  you  have  said  first,  second,  third, 
and  fourth.  But  suppose  I  had  just  happened  to  have 
omitted  the  first,  and  instead  of  saying  first,  second,  third, 
fourth,  and  other  sons,  —  suppose  I  had  said,  to  my  second, 
third,  fourth,  and  other  sons,  leaving  out  the  atSli^^'^'^^^nd" 
first,  then  it  is  perfectly  clear  that  "  other"  no  *?i;^p' ^Zs' -  *the 
longer  is  of  necessity  confined  to  the  fifth,  sixth,  J^ribe«the^fl«?or 
and  seventh,  but  "  other  "  there  ex^  vi  termini  f^\  S^l^^h, 
includes  the  first,  because  the  first  is  literally  Jnth!'  *"^  ^^' 
the  one  who  answers  the  description  of  something  other  than 
the  second,  third,  and  fourth.    The  word  ''  other  "  would  then 
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just  as  grammaticaUy,  as  accurately,  as  strictly,  and  as  cor- 
rectly  describe  the  eldest  son,  as  it  would  describe  the  fifth, 
sixth,  or  seventh  son,  because  the  eldest  son  is  a  son  other 
than  the  second,  other  than  the  third,  other  than  the  fourth. 
The  only  reason  why  "  other  "  in  all  ordinary  cases  and  in 
the  common  strain  of  convejrancing  means  a  younger  son  is, 
that  in  all  those  cases  they  never  think  of  leaving  out  the 
eldest. 

My  Lords,  these  are  the  grounds  which  I  have  now  gone  over, 
upon  which  I  have  formed  my  judgment,  though  with  great 
deference  certainly.  I  have  taken  a  long  time  to  consider  it,  I 
have  frequently  spelled  over  the  instrument  and  looked  into  the 
argument,  of  which  I  took  a  note  at  the  time.  These  are  the 
grounds  upon  which  it  would  be  affectation  to  say  I  have  any 
hesitation  in  agreeing  with  the  Court  of  Common  Pleas,  and  dif- 
fering entirely  from  the  Court  of  King's  Bench.  My  opinion 
is  that  we  are  to  read  these  words  as  if  there  had  not  been 
the  omission  of  those  other  words  in  the  limitation ;  and,  that, 
even  if  we  are  to  read  them  as  they  stand,  the  words  are 

sufficient,  literally  and  strictly  construed,  to  carry  an 
*  248    *  estate  tail  in  the  first  instance  to  the  eldest  son,  and 

to  limit  all  the  other  terms.  I  go  upon  the  whole  in- 
strument taken  together.  I  go  upon  the  whole  of  the  eight 
terms,  and  the  destruction  dealt  out  in  those  terms  by  limiting 
it  in  any  other  way.  I  go  also  upon  the  monstrous  absurdity 
of  supposing,  according  to  the  case  put,  that  where  the  will 
has  provided  expressly  for  one  son  and  one  daughter,  that  the 
son  is  to  take  nothing  and  the  daughter  all,  and  yet,  though 
she  is  to  take  the  estate,  she  is  carefully  provided  with  a  sum 
of  25,000Z.  raised  by  a  charge  created  upon  the  estate  which 
she  was  to  have  altogether  herself:  nothing  can  be  more  ab- 
surd. What  can  be  more  common  than  to  argue  that  words, 
which  otherwise  would  give  only  an  estate  for  life,  give  an 
estate  in  fee,  if  they  are  coupled  with  other  words  which  inti- 
mate that  there  is  to  be  a  charge  upon  that  estate  which  an 
estate  in  fee  only  could  support  ?  Any  thing  that  extends 
beyond  a  life-estate  converts  that  life-estate  into  a  fee,  because 
it  is  clear  that  the  person  would  not  have  given  a  life-estate 
if  he  had  meant  that  any  burden  should  be  saddled  upon  that 
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life-estate  which  nothing  but  a  fee  could  support.  So,  in  like 
manner^  when  an  interest  is  given  to  A.,  which  it  can  only  be 
understood  that  A.  would  have  any  occasion  for  in  the  event 
of  B.  having  the  estate  tail,  can  there  be  a  sounder  reason 
than  that  for  so  construing  the  instrument  as  to  give  the 
estate  to  B.  and  not  to  A.  ?  Therefore,  that  view  is  of  itself 
decisive  of  this  question,  and  it  would  make  absolute  nonsense 
of  the  will  to  read  it  in  any  other  way.  Upon  the  whole  I 
must  advise  your  Lordships  to  agree  with  his  Honor  the 
Master  of  the  Rolls,  and  to  afSrm  this  judgment,  which  pro^ 
ceeds  upon  a  preference  given  to  Henry  Langston,  who 
was  for  this  purpose  supposed  *  to  be  in  existence,  *249 
entitling  him  to  take  an  estate  tail  under  the  will.  I 
agree,  therefore,  in  the  opinion  that  he  took  an  estate  tail 
clearly  under  this  will,  taken  altogether ;  adding  to  the  other 
circumstances  this  consideration,  that  we  are  here  dealing  not 
with  a  legal  limitation,  but  with  an  executory  trust.  Never- 
theless, further  adding,  that  if  we  were  dealing,  not  with  an 
executory  trust,  but  with  a  legal  limitation,  I  should  say  that, 
for  the  several  reasons  I  have  given  to  your  Lordships,  my 
opinion  still  would  be  that,  even  taking  it  as  a  legal  limita- 
tion and  not  an  executory  trust,  the  eldest  son  upon  coming 
in  esse  would  have  taken  an  estate  tail. 

It  is  with  equal  satisfaction  in  this  as  in  other  cases  that  I 
am  enabled  to  state  to  your  Lordships,  that  my  noble  and 
learned  friend  the  Lord  Chancellor  for  Ireland,  who  heard 
this  case,  has  sent  to  me  a  communication  stating  that  he  has 
come  entirely  to  an  opinion  in  accordance  with  the  decision 
of  the  Court  of  Common  Pleas,  and  that  he  has  no  doubt 
whatever  that  this  judgment  I  am  about  to  move  is  right- 
Whatever  direction  his  Honor  made  as  to  the  costs  below 
must  be  attended  to.  All  the  costs  must  be  paid  out  of  the 
fond. 

Decree  of  the  Court  below  affirmed. 
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260  ♦WRIT   OF   EKROR. 

FROM  THE   COURT  OF  EXCHEQUER  CHAMBER. 


MARSH  AND  Others  v.  KEATING. 

1883. 

William  Marsh,  Josias  Henry  Stra-  )  „    .    .^   .    xt 

CEY,  and  George  Edward  Graham   I  -^^^^^tt^*  *^  -^'^^• 
Ann  Keating Defendant  in  Error. 

Fravd,    lAabUUy  of  ParttMTs. 

F.,  a  partner  in  a  bank,  caused  stock  belonging  to  a  customer  to  be  sold 
out  by  a  forged  power  of  attorney;  the  proceeds  were  paid  to  the 
account  of  the  bank,  at  the  house  of  the  bank's  agents,  and  were 
appropriated  by  F.,  who  was  afterwards  executed  for  other  forgeries. 
The  partners  of  F.  were  ignorant  of  the  fraud,  but  might,  with  com- 
mon diligence,  have  known  it.  Held^  that  the  customer  could  main- 
tain an  action  against  the  partners  for  money  had  and  received.^ 

June,  23,  24.    1834,  June  25. 

The  plaintiffs  in  error  and  Henry  Fauntleroy,  their  partner 
in  the  trade  of  bankers,  having  become  bankrupts  in  1824, 
and  the  defendant  in  error  having  proved  a  debt  under  the 

>  See  CoUyer  Partn.  (5th  Am.  ed.)  §§  451,  452;  M'Farland  r.  Crary, 
8  Cowen,  253;  Boardman  v.  Gore,  15  Mass.  331;  Hume  t;.  Holland,  1  Cr. 
&  M.  130{  S.  C,  2  Tyrw.  575;  Bank  of  Ireland  v.  Evans's  Charities,  5H. 
L.  Cas.  389;  Yaughan  v.  Matthews,  13  Q.  B.  187,  189;  Coles  r.  Bank  of 
England,  10  Ad.  &  El.  437 ;  1  Lindley  Partn.  (Eng.  ed.  18G0)  240-250.  The 
principle  on  which  the  firm  is  held  liable  in  such  cases  is  stated,  1  Lindley 
Partn.  243,  244.  The  cases  are  numerous  in  which  a  plaintiff  has  been 
allowed  to  waive  a  wrong  committed  by  the  defendant,  through  the  medium 
of  which  the  defendant  has  received  the  plaintiff's  money,  and  sue  for  money 
had  and  received.  See  Chitty  Contr.  (10th  Am.  ed.)  21,  and  note  (^*),  678, 
and  note  (or) ;  Jones  t;.  Hoar,  5  Pick.  285;  Lamb  v.  Clark,  5  Pick.  193;  Miller 
V,  MiUer,  7  Pick.  133;  Gilmore  v,  Wilbur,  12  Pick.  120;  Merrick  J.,  in 
Brown  t>.  Holbrook,  4  Gray,  102,  103;  Morrison  v.  Rogers,  2  Scam.  317; 
Gray  ».  Griffith,  10  Watts,  431;  O'Conley  v.  Natches,  1  Sm.  &  M.  31; 
Berly  v.  Taylor,  5  Hill,  577;  Gardiner  Manuf.  Co.  o.  Heald,  ?  Greenl. 
881;  Ripley  v.  Geltson,  9  John.  201;  Willet  v.  Willet,  3  Watts,  277; 
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commissions  of  bankruptcy  issued  against  them,  the  assignees 
under  the  commissions  presented  two  petitions  to  the  Lord 
Chancellor  sitting  in  bankruptcy ;  one,  stating  that  the  said 
bankrupts  were  not  indebted  to  the  defendant  in  error,  and 
praying,  among  other  things,  that  her  proof  of  debt  might  be 
expunged ;  the  second,  praying  for  leave  to  file  a  bill  in  Chan- 
cery for  the  purpose  of  expunging  that  and  other  proofs. 
The  Lord  Chancellor,  by  an  order  made  on  both  petitions, 
and  bearing  date  the  12th  of  May,  1831,  ordered  that,  for  the 
purpose  of  trying  the  question,  whether  the  said  bankrupts 
were  at  and  before  the  issuing  forth  of  the  said  joint  and 
separate  commissions,  and  still  are,  justly  and  truly  indebted 
to  the  said  Ann  Keating  in  any  and  what  sum  of  money, 
an  action  should  be  forthwith  brought  in  *  the  Court    *  261 
of  King's  Bench,  by  or  in  the  name  of  the  said  Ann 
Keating,   against  the  said    William  Marsh,    Josias    Henry 
Stracey  and  George  Edward  Graham,  for  money  had  and  re- 
ceived by  the  bankrupts  to  and  for  her  use ;  and  that  a 
special  verdict  should  be  taken  in  such  action  by  consent,  on 
a  statement  of  facts  to  be  settled  as  therein  mentioned ;  and 
that  the  defendants  in  the  said  action  should  consent  to  judg- 
i^ent  being  entered  up  in  the  said  Court  and  in  the  Court  of 
Error  for  the  said  plaintiff,  for  the  purpose  of  the  same  being 
carried  by  writ  of  error  before  the  House  of  Lords.     Ahd  his 
Lordship  ordered  the  said  petitions  and  other  petitions  in  the 
matter  of  the  said  bankruptcy  to  stand  over  generally ;  and 
directed  the  dividends  on  the  disputed  proofs  of  debt  to  be 
vested  in  exchequer  bills,  and  the  interest  thereon  to  be  ac- 
cumulated to  abide  the  event  of  the  said  action  and  the 
further  order  of  the  Court,  (a) 

Sanders  v.  Hamilton,  8  Dana,  552;  Stocket  o.  Watkins,  2  Gill.  &  J.  826; 
Richardson  v.  Kimball,  28  Maine,  463;  Dickenson  v.  Whitney,  4  Gilman, 
406.  But  the  party  whose  property  has  been  wrongfully  taken  or  con- 
verted, cannot,  by  waiving  the  wrong,  recover  the  value  of  it  in  an  action 
for  goods  sold  and  delivered.  Brown  v.  Holbrook,  4  Gray,  102;  Jones  v. 
Hoar,  5  Pick.  285;  Elliott  v.  Jackson,  3  Wis.  649;  Powell  t>.  Rees,  7  Ad. 
k  £1.  426.  But  see  Alsbrook  v.  Hathaway,  3  Sneed  (Tenn.)  454;  Janes 
V.  Buzzard,  1  Hemp.  240. 

(a)  See  note  at  the  end  of  the  case. 
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An  action  of  assumpsit  was  accordingly  brought  by  Mrs. 
Keating,  containing  merely  the  common  money  count  for 
money  had  and  received  by  the  defendants,  to  and  for  her  use  ; 
and  at  the  trial  thereof  *  at  the  London  sittings  after  Hilary 
term,  1832,  the  following  special  verdict,  as  previously 
settled  under  the  said  order  of  the  Lord  Chancellor,  was  taken 
by  consent :  — 

By  the  special  verdict  it  was  found  that,  on  the  10th  of 
October,  1819,  there  was  standing  in  the  books  of  the  gov- 
ernor and  company  of  the  Bank  of  England,  in  the  name  of 
the  plaintiff,  the  sum  of  12,000Z.  interest  or  share  in  the  joint 
stock  called  reduced  three  per  cent  annuities,  transferable 
at  the  said  Bank  of  England  ;  that  the  accounts  of  the  pro- 
prietors of  the  said  stock  are  kept  in  certain  books 
*  252  *  of  the  governors  and  company  of  the  Bank  of  Eng- 
land, called  ledgers,  and  that  accounts  are  entered 
in  the  form  of  debtor  and  creditor  accounts  in  the  said  ledgers, 
of  the  whole  amount  of  the  said  stock ;  in  which  accounts 
the  sums  either  subscribed  or  transferred  to  individuals  are 
stated  as  items  to  their  credit,  on  the  one  side  of  the  account, 
and  on  the  other  side  they  are  debited  with  all  sums  trans- 
ferred from  their  names :  and  that  certain  other  books  are 
kept  by  the  governor  and  company  of  the  Bank  of  England, 
in  which  are  entered  transfers  of  the  said  stock  from  time  to 
time,  purporting  to  be  signed  by  the  parties  transferring  the 
same,  or  their  attorney  lawfully  authorized.  That  upon  pro- 
duction of  the  transfer  books,  the  clerks  of  the  governor  and 
cbmpany  of  the  Bank  of  England,  who  keep  the  ledgers,  enter 
in  the  ledgers  the  sums  transferred  to  the  credit  of  the  per- 
.  sons  to  whom  the  transfers  are  made,  by  adding  those  sums  to 
their  accounts  if  they  already  have  any,  or  by  opening  new 
accounts  with  such  persons  if  they  have  not  already  any 
accounts  in  such  ledgers.  That  no  entries  in  the  ledgers  are 
made  without  the  authority  of  the  entries  which  are  made  in 
the  transfer  books ;  but  that,  upon  the  production  of  such  en- 
tries in  the  transfer  books,  the  entries  are  made  in  the  ledgers 
immediately,  without  further  inquiry  as  to  the  genuineness 
thereof:  and  that  any  person  on  whose  account  any  sum  of 
stock  appears  in  such  ledger,  is  permitted  at  any  time,  on  ap- 
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plication  i^t  the  Bank  of  England,  to  transfer  the  same,  or  any 
part  thereof,  at  his  discretion.  That  the  accounts  are  balanced 
twice  a  year;  for  the  purpose  of  making  out  dividends :  that 
the  aggregate  amount  of  the  balances  forms  the  aggregate  of  the 
said  stock  called  reduced  three  per  cent  annuities :  that  such 
aggregate  amount  is  transmitted  half-yearly  to  the 
*  audit-office  of  the  exchequer,  for  the  purpose  of  *253 
ascertaining  the  amount  which  will  be^  wanted  for 
dividends;  and  that  the  dividends  are  calculated  on  the 
balance  so  ascertained.  That  an  account  is  also  once  a  year 
transmitted  to  the  audit-office  of  the  exchequer,  which  con- 
tains the  names  of  all  persons  who  appear,  by  the  books  kept 
at  the  bank  as  aforesaid,  to  be  the  proprietors  of  any  part  of 
the  said  annuities.  That  the  dividends  are  paid  twice  a  year 
to  the  holders  of  dividend  warrants,  which  are  made  out  from 
the  ledgers,  in  the  names  of  the  persons  who  appear  by  the 
ledgers  to  be  entitled  thereto. 

That  William  Marsh  (one  of  the  plaintiff  in  error)  received 
the  dividends  which  became  due  in  respect  of  the  said  sum  of 
12,0007.  in  the  said  stock,  in  the  month  of  October,  1819, 
imder  and  by  virtue  of  a  power  of  attorney  dated  the  7th 
June,  1803,  from  the  within-named  plaintiff  to  the  said  Wil- 
liam Marsh,  Sir  James  Sibbald,  baronet,  Josias  Henry  Stracey, 
and  William  Fauntleroy,  being  the  persons  at  the  date  thereof 
composing  the  firm  of  Marsh,  Sibbald,  &  Co.,  and  paid  them 
to  the  house  of  Marsh  &  Co.,  bankers,  in  Bemers  Street,  to 
the  account  of  the  plaintiff,  who  had  a  banking  account  with 
the  said  house. 

That  on  the  29th  of  December,  1819,  an  entry  was  made 
in  one  of  the  transfer  books  of  the  governor  and  company  of 
the  Bank  of  England,  purporting  to  be  a  transfer,  under  a 
power  of  attorney  purporting  to  be  granted  by  the  plaintiff  to 
the  said  William  Marsh,  Josias  Henry  Stracey,  George  Ed- 
ward Graham,  and  Henry  Fauntleroy,  the  persons  who  at  the 
date  thereof  composed  the  firm  of  Marsh  &  Co.,  jointly  and 
each  of  them  severally,  of  9000Z.  of  the  plaintiff's  in- 
terest or  share  in  the  said  stock,  unto  *  William  Brack-  *  254 
stone  Tarbutt,  of  the  Stock  Exchange,  gentleman,  his 
executors,  administrators,  or  assigns.     That  the  power  of 
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attorney  under  which  the  said  entry  was  made  was  not  exe- 
cuted by  the  plaintiff,  but  that  the  signature  to  the  said  power 
of  attorney,  purporting  to  be  the  signature  of  the  plaintiff, 
was  forged  by  the  said  H.  Fauntleroy;  that  the  said  H. 
Fauntleroy  had  not  any  authority  from  the  plaintiff  to  make 
any  such  transfer ;  and  that  the  plaintiff  did  not  ever  author- 
ize or  request  the  said  governor  and  company  to  make  any 
such  transfer  of  the  said  sum  of  9000Z.  in  the  said  stock,  or 
any  part  thereof.  That  in  consequence  of  such  entry  in  the 
transfer  book,  an  entry  was  made  in  one  of  the  ledgers  of  the 
governor  and  company  of  the  Bank  of  England,  by  which 
the  plaintiff  was  debited  with  the  said  sum  of  9000Z.  reduced 
three  per  cent  annuities,  and  credit  was  given  to  the  said  W. 
B.  Tarbutt  for  the  sum  of  9000Z.  in  the  said  stock ;  and  that 
from  that  time  the  plaintiff  ceased  to  have  credit  for  the  said 
stun  of  reduced  three  per  cent  annuities  in  the  said  ledger. 

That  on  or  about  the  11th  January,  1820,  the  said  Marsh 
&  Co.  purchased  for  the  plaintiff  the  sum  of  3000Z.  reduced 
three  per  cent  annuities,  and  caused  the  same  to  be  trans- 
ferred to  the  plaintiff,  whereby  there  appeared  the  sum  of 
6000Z.  to  the  credit  of  the  plaintiff  in  the  said  ledgers  kept  at 
the  Bank  of  England,  and  no  more.  That  the  said  W.  Marsh 
attended  at  the  Bank  of  England  in  the  month  of  April,  1820, 
and  duly  received  the  dividend  which  became  due  on  the  said 
sum  of  6000Z.  three  per  cent  reduced  annuities  on  the  5th 
of  April,  1820,  and  signed  a  receipt  for  the  same,  as  the 

attorney  of  the  plaintiff.     That  since   the   29th  of 
♦  265    *  December,  1819,  very  numerous  transfers  of  reduced 

three  per  cent  annuities,  of  sums  both  great  and  small, 
had  been  made  to  and  by  the  said  W.  B.  Tarbutt,  which  had 
been  debited  and  credited  to  him ;  and  that  in  the  books  kept 
by  the  said  governor  and  company,  the  said  sum  of  9000Z. 
reduced  three  per  cent  annuities  had  become  blended  and 
mixed  with  other  stocks  standing  in  the  said  ledgers  in  the 
said  W.  B.  Tarbutt's  name,  and  in  the  said  books  appeared 
to  have  been  transferred  and  assigned  by  him  ;  that  it  was 
not  possible  to  distinguish  the  account  to  the  credit  of  which 
the  said  90001.  reduced  three  per  cent  annuities  stood,  which 
were  so  carried  to  the  credit  of  the  said  W.  B.  Tarbutt,  and 
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debited  to  the  plaintiff  as  afotesaid ;  and  that  no  dividend 
warrant  had  at  any  time  since  the  said  29th  of  December, 
1819,  been  made  out  for  or  in  respect  of  the  dividends  on  the 
said  9000/.  reduced  three  per  cent  annuities  in  favour  of  the 
plaintiff,  either  together  with  or  apart  from  any  other  sum  of 
stock,  but  that  the  dividends  thereon  had  been  ever  since 
paid  to  other  persons  appearing  on  the  said  books  to  be  the 
transferees  thereof. 

That  the  plaintiff  did  not  consent  to,  and  had  not  any 
knowledge  of  the  above  entries  or  entry  having  been  made 
in  the  books  of  the  within-named  governor  and  company. 

That  upon  the  10th  of  September,  1824,  the  said  H.  Faunt- 
leroy  was  apprehended  on  a  charge  of  forging  letters  of 
attorney  for  the  transfer  of  certain  other  annuities  in  the 
Bank  of  England ;  and  that  the  governor  and  company  of  the 
said  bank  undertook  to  prosecute  him.  That  the  plaintiff 
informed  the  governor  and  company  of  the  Bank  of  England 
of  the  forgery  so  committed,  as  soon  as  the  same  came 
to  *  her  knowledge.  That  the  said  governor  and  com-  ♦  256 
pany  caused  several  indictments  to  be  prepared  against 
the  said  H.  Fauntleroy  for  forging  letters  of  attorney  for 
transfer  of  parts  of  the  annuities  transferable  at  the  Bank  of 
England,  and  that  he  was  tried  and  convicted  upon  one  of 
such  indictments  on  the  30th  of  October,  1824,  and  executed 
on  the  30th  of  November  in  the  same  year ;  but  that  neither 
the  plaintiff  nor  the  said  governor  and  company  preferred 
any  indictment  against  him  in  respect  of  forgery  of  the  power 
of  attorney  hereinbefore  referred  to. 

That  Marsh  &  Co.  kept  an  account  with  Martin,  Stone,  & 
Co.,  bankers  in  the  city  of  London,  in  the  usual  way  of  a 
banker's  account ;  and  that  a  pass-book  went  from  one  house 
to  the  other  from  time  to  time,  according  to  the  usual  prac- 
tice between  bankers.  That  Marsh  &  Co.  kept  a  book  called 
a  house-book,  in  which  corresponding  entries  to  those  in  the 
pass-book  ought  to  have  been  made ;  and  that,  in  the  due 
course  of  business,  the  pass-book  and  the  house-book  of 
Marsh  &  Co.  ought  to  have  corresponded.  That  the  house- 
book  was  in  constant  use  in  the  banking-house  of  Marsh  & 
Co.,  and  that  the  pass-book  was  frequently  brought  thither 
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from  the  house  of  Martm  &  Co. ;  but  that  when  it  was  at  the 
banking-house  of  Marsh  &  Co.,  the  said  H.  Fauntleroy  kept 
the  same  generally  locked  up  in  his  own  desk.  That  the  said 
H.  Fauntleroy  was  permitted  by  the  other  bankers  to  conduct 
the  greater  part  of  the  business  of  the  said  banking-house 
without  their  interference,  and  they  reposed  great  confidence 
in  him  ;  and  that  he  made  very  many  false  entries  and  omis- 
sions in  the  house-book,  and  that  the  same  did  not  correspond 

with  the  pass-book  in  many  instances.  That  the  said 
*  267    H.  Fauntleroy  *  paid  into  the  hands  of  Martin  &  Co., 

and  drew  out  of  their  hands,  considerable  sums  for  his 
own  individual  use,  which  appear  respectively  in  the  pass- 
book, but  not  in  the  house-book ;  and  also  made  very  many 
false  entries  in  the  other  books  of  the  firm,  without  the 
knowledge  and  in  fraud  of  his  partners,  to  a  large  amount. 

That  on  the  29th  of  December,  1819,  the  said  H.  Fauntle- 
roy ordered  one  Thomas  Butterfield  Simpson,  a  stockbroker, 
to  sell  out  the  sum  of  9000Z.  reduced  three  per  cent  annuities, 
described  as  standing  in  the  books  of  the  said  governor  and 
company  of  the  Bank  of  England,  in  the  name  of  the  plain- 
tiff;  and  that  the  said  T.  B.  Simpson  sold  the  same  to  the 
said  W.  B.  Tarbutt,  for  the  sum  of  6018Z.  15«.,  which  sum 
he  received  from  the  said  W.  B.  Tarbutt.  That  according 
to  the  course  of  business  between  the  said  T.  B.  Simpson  and 
the  said  Marsh,  Stracey,  &  Co.,  the  said  T.  B.  Simpson  allowed 
the  said  Marsh,  Stracey,  &  Co.  one-half  of  the  usual  commis- 
sion when  employed  by  them  to  effect  sales,  and  upon  the  said 
sale  he  allowed  one  half  of  the  commission ;  and  that  the 
said  T.  B.  Simpson  paid  the  sum  of  60132.  2s.  6e2.,  being  the 
amount  of  the  sum  so  received  by  him  from  the  said  W.  B, 
Tarbutt,  deducting  one-half  of  the  usual  commission,  by  a 
check  payable  to  the  said  Marsh  &  Co.,  into  the  hands  of 
Messrs.  Martin  &  Co.,  to  the  account  of  Marsh  &  Co. ;  and 
the  same  was  entered  by  them  in  their  pass-book  as  ^^  Cash 
per  Fauntleroy,"  the  name  of  Fauntleroy  denoting  the  name 
of  the  individual  by  or  on  whose  behalf  the  payment  was 
made.  That  no  entry  was  made,  at  any  time,  of  the  said  sum 
of  6013Z. -29.  6(2.,  in  the  house-book,  or  any  other  books 
of  Marsh  &  Co.,  but  only  in  the  pass-book  of  that  firm 
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with  Martin  &  Co. ;  *  that  it  was  the  business  of  the  *  258 
said  H.  Fauntleroy,  as  between  himself  and  his  co- 
partners, to  have  entered  the  said  sum  in  the  house-book,  if 
it  had  been  intended  by  him  for  the  account  of  Marsh  &  Co. 
That  among  the  books  kept  by  the  said  Marsh  &  Co.,  there 
was,  besides  the  said  house-book,  a  daily  balancing-book,  pur- 
porting to  contain  a  daily  record  of  the  amount  of  cash  left 
in  the  drawers  in  Berners  street,  and  the  amount  of  cash  at 
Martin  &  Co.'s,  as  shown  by  the  said  house-book,  after  the 
conclusion  of  each  day's  transactions,  accompanied  by  a  proof 
of  the  correctness  of  such  balance.  That  the  said  H.  Faunt- 
leroy in  general  made  up  such  daily  record  in  the  said 
balancing-book,  and  the  said  sum  of  6018Z.  28.  6d,  was  not 
entered  in  the  house-book,  nor  in  the  daily  balancing-book, 
on  the  said  29th  of  December,  1819,  or  at  any  other  time^  nor 
did  the  same  ever  come  into  the  yearly  balances  of  the  said 
house  of  Marsh  &  Co.,  or  in  any  other  manner  into  their 
books.  That  no  individual  partner  of  the  house  of  Marsh  & 
Co.  could  draw  moneys  out  of  the  said  account  of  Martin, 
Stone,  &  Co.,  but  by  drafts  signed  in  the  partnership  name  or 
firm ;  but  that  the  said  .H.  Fauntleroy  paid  in,  and  by  means 
of  such  drafts  drew  Out,  lai^e  sums  of  money  for  his  own  in- 
dividual purposes ;  and  that  the  account  between  the  said 
Marsh  &  Co.  and  Martin  &  Co.  was  repeatedly  balanced  be- 
tween the  said  29th  of  December,  1819,  and  the  bankruptcy 
of  Marsh  &  Co. 

That  on  the  13th  of  September  .in  the  year  1824,  in  conse- 
quence of  the  discovery  of  the  forgeries  of  the  said  H.  Faunt- 
leroy, the  said  W.  Marsh,  J.  H.  Stracey  and  G.  E.  Graham 
became  bankrupts ;  and  a  commission  of  bankruptcy,  bearing 
date  the  16th  of  the  same  month,  was  duly  awarded 
and  issued  against  *  them,  under  which  they  were  duly  *  259 
found  and  declared  bankrupts ;  and  on  the  26th  of 
October  following  the  said  H.  Fauntleroy  also  became  bank- 
rupt, and  a  commission  of  bankruptcy,  bearing  date  the  29th 
of  the  same  month,  was  duly  awarded  and  issued  against  him, 
under  which  hfi  was  on  the  same  day  duly  found  and  declared 
bankrupt. 

That,  in  the  month  of  April,  1820,  credit  was  given  to  the 
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plaintiff,  by  the  house  of  Marsh  &  Co.,  in  the  banking  account 
kept  by  the  plaintiff  with  the  said  house,  for  the  dividend  on 
the  sum  of  15,0007.  reduced  three  per  cent  annuities,  90002. 
stock,  parcel  thereof,  being  the  9000Z.  reduced  annuities 
before  mentioned ;  the  entries  respecting  the  said  dividends 
being  made  by  the  said  H.  Fauntleroy,  or  under  his  im- 
mediate direction ;  and  that  from  the  month  of  April,  1820, 
up  to  the  date  of  the  said  bankruptcy,  entries  were  made  in 
the  books  of  Marsh  &  Co.,  by  which  the  plaintiff's  account 
was  credited  with  a  sum  of  money  as  the  dividends  on  the 
reduced  three  per  cent  annuities  then  in  her  name,  including 
in  such  account  the  dividends  on  the  said  9000Z.  reduced 
three  per  cent  annuities,  as  if  those  dividends  had  been  regu- 
larly received  from  time  to  time,  such  entries  respecting  the 
said  dividends  having  likewise  been  made  by  the  said  H.  Faunt- 
leroy, or  under  his  immediate  directions  ;  and  that  until  after 
the  apprehension  of  the  said  H.  Fauntleroy  before  mentioned, 
the  said  W.  Marsh,  J.  H.  Stracey,  and  6.  E.  Graham,  and 
each  of  them,  were  wholly  ignorant  of  the  said  forgery  here- 
inbefore mentioned. 

That  after  the  bankruptcy,  the  plaintiff  made  application 

to  the  governor  and  company  of  the  Bank  of  England, 
♦  260    respecting  the  said  sum  of  9000Z.  interest  *  or  share  in 

the  said  stock  called  reduced  three  per  cent  annuities ; 
and  that  thereupon  the  following  letter  was  written  to  her 
by  the  attorneys  of  the  governor  and  company  of  the  Bank  of 
England :  — 

**  New  Bank  Buildings,  4th  December,  1824. 

"  The  governor  and  directors  of  the  Bank  of  England  have 
had  under  their  consideration  your  claim  to  have  9000Z.  re- 
duced three  per  cent  annuities,  which  formerly  stood  in  your 
name,  replaced.  They  find,  upon  inquiry,  that  the  stock  in 
question  was  sold  and  transferred  in  your  name  by  one  of  the 
partners  of  the  late  firm  of  Marsh,  Stracey,  &  Co.,  and  that 
the  produce  of  the  stock  was  paid  into  the  funds  of  Messrs. 
Marsh,  Stracey,  &  Co. ;  you  have,  therefore,  as  the  bank  is 
advised,  a  right  to  prove  the  amount  received  on  your  account, 
and  to  receive  a  dividend  upon  that  proof  under  Messrs. 
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Marsh,  Stracey,  &  Co.'s  commission.  And  we  are  directed  by 
the  governor  and  directors  to  request  that  such  proof  may  be 
•  tendered  and  enforced  by  petition,  if  it  should  not  be  admitted 
by  the  commissioners ;  after  which  the  bank  will  be  ready  to 
replace  the  amount  of  your  stock  so  sold,  upon  having  an 
assignment  of  your  proof ;  and  the  dividends  on  the  stock  so 
replaced,  which  accrued  subsequent  to  the  latest  period  at 
which  they  were  credited  to  you  by  Messrs.  Marsh,  Stracey, 
&  Co.,  will  also  be  paid  to  you.  We  beg  to  add  that  we  are 
ready  to  afford  you  information  and  assistance  as  to  the  evi- 
dence by  which  your  right  to  prove  will  be  established. 

^*  Fbeshfield  &  Kaye. 

''  Mrs.  Keating." 

That  on  the  1st  of  August,  1825,  the  governor  and  com* 
pany  of  the  Bank  of  England  paid  the  plaintiff  the  sum  of 
270?.,  on  her  signing  and  entering  into  the  following  receipt 
and  agreement :  — 

♦"  August  1,  1825.        ♦261 

**  Received  of  the  governor  and  company  of  the  Bank 
of  England  the  sum  of  2707.,  being  the  amount  which  would 
have  been  payable  to  me  by  way  of  dividend  on  9000/. 
reduced  three  per  cent  annuities,  heretofore  standing  in  my 
name,  for  the  two  half  years  ending  the  10th  day  of  October 
and  5th  day  of  April  last,  if  that  stock  had  not  been  trans* 
ferred,  as  I  allege  it  to  have  been,  without  any  legal  author- 
ity from  me.  I  say,  received  the  same,  without  prejudice  to 
any  right  I  may  have  to  prove  for  the  produce  of  the  said 
stock  under  Marsh  &  Co.'s  commission,  or  my  right  to  claim 
to  have  the  said  stock  replaced  by  the  said  governor  and  com- 
pany. And  I  do  hereby  engage  (in  case  the  said  debt  should 
be  decided  by  a  Court  of  Law  to  be  provable  against  the  said 
bankrupt's  estate),  when  required  by  the  said  governor  and 
company,  and  at  their  expense,  to  tender  or  cause  to  be 
tendered,  a  proof  to  the  commissioners  under  the  bankruptcy 
of  Marsh  &  Co.,  in  respect  of  the  produce  of  such  stock  so 
sold  out  by  them ;  and  in  case  such  proof  shall  be  rejected,  to 
permit  my  name  to  be  used  in  a  petition  to  be  presented  by 
and  at  the  expense  of  the  said  governor  and  company  to  the 
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Court  of  Chancery,  for  the  purpose  of  enforcing  their  accept- 
ance of  such  proof  as  a  debt  against  the  said  bankrupts'  estate, 
on  being  indemnified  by  the  said  governor  and  company  from 
all  costs,  charges,  and  expenses  which  I  may  sustain  or  be  put 
to  in  respect  thereof,  without  prejudice  to  my  right  to  claim, 
notwithstanding  such  proof,  to  have  the  said  stock  replaced 
in  my  name  by  them. 

.  "Ann  Keating." 

That  the  plaintiff  being  examined  before  the  commissioners 
of  bankrupt  under  the  commission  awarded  and  issued 
*  262    against  the  said  Marsh  &  Co.,  *  entered  into  and  signed 
by  her  agent,  thereunto  lawfully  authorized,  the  admis- 
sion following,  that  is  to  say :  — 

"  In  the  matter  of  Marsh  &  Co.  ex  parte  Ann  Keating. 
The  said  Ann  Keating  hereby  admits  that  the  paper-writing 
bearing  date  22d  of  December,  1819,  and  purporting  to  be  a 
power  of  attorney  from  her  to  William  Marsh,  Josias  Henry 
Stracey,  Henry  Fauntleroy,  and  Geoi-ge  Edward  Graham, 
referred  to  in  the  examination  of  James  Fenn  before  the  com- 
missioners, on  the  18th  of  September  last,  and  the  4th  of 
June  instant,  and  exhibited  to  the  commissioners,  was  not 
executed  by  her  or  by  her  authority,  but  is  forged  and  fraud- 
ulent. That  she  discovered  such  forgery  at  or  about  the 
time  of  the  apprehension  of  Henry  Fauntleroy,  in  September, 
1824,  and  gave  information  thereof  to  the  governor  and  com- 
pany of  the  Bank  of  England,  but  did  not  institute  any 
criminal  proceedings  against  any  person  in  respect  of  such 
forgery ;  and  further,  that  she  has  demanded  from  the  said 
governor  and  company  the  full  amount  of  stock  in  respect  of 
which  the  present  claim  is  made,  and  all  dividends  thereon, 
and  that  she  intends  to  insist  upon  such  demand,  and  to 
enforce  the  same  by  law,  if  necessary,  and  that  135Z.  is  the 
amoimt  of  the  half-yearly  payment  of  the  said  annuity,  and 
that  she  has  received  the  Same  sum  of  135Z.  half-yearly  from 
the  Bank  of  England,  from  the  time  of  Marsh  &  Co.'s  bank- 
ruptcy, down  to  the  present  time,  upon  signing  a  receipt  and 
undertaking,  whereof  the  following  ia  a  copy  (as  before  set 
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forth).  And  the  said  Ann  Keating  further  admits  that  this 
claim  is  prosecuted  by  and  for  the  benefit  and  at  the  expense 
'  of  the  Bank  of  England ;  and  that,  whether  the  same  shaU 
fail  or  be  established,  she  insists  upon  her  demand  on  the 
Bank  of  England  as  above  stated.'' 

*  In  Easter  term,  1832,  judgment  was  entered  up  in  ♦  263 
the  Court  of  King's  Bench,  without  argument,  for  the 
plaintiff;  and  a  writ  of  error  being  thereupon  brought  into 
the  Exchequer  Chamber,  the  judgment  of  the  King's  Bench 
was  also,  without  argimient,  affirmed  in  that  Court,  the  object 
of  the  parties  being  to  bring  the  matter  in  issue  before  the 
ultimate  Court  of  appeal  without  delay.  The  defendants 
below  accordingly  brought  their  writ  of  error  in  Parliament. 
The  Lords  having  considered  the  case  proper  for  the  assist- 
ance of  the  Common  Law  Judges,  the  following  learned 
Judges  attended  the  House  during  the  arguments :  Chief 
Justice  Tindal,  Mr.  Justice  Park,  Mr.  Baron  Bayley,  Justices 
Bosanquet,  Gaselee,  Littledale,  Taunton,  Yaughan,  J.  Parke, 
and  Patteson,  and  Barons  Bolland  and  Gurney. 

Sir  Edward  Sugden  and  Mr.  F.  Kelly ^  for  the  plaintiffs  in 
error.  —  The  first  question  here  is,  whether  the  plaintiff 
below  has  sustained  any  damage  to  entitle  her. to  this  action. 
If  she  lost  no  money  by  the  transaction,  she  has  not  a  right 
to  the  action.  She  is  still  the  proprietor  of  the  9000Z.  stock ; 
she  could  not  be  deprived  of  her  property  in  the  stock  by  the 
wrongful  acts  of  other  persons,  without  her  knowledge  or 
consent.  The  statutes  which  create  and  define  the  nature  of 
the  stock  also  prescribe  the  only  mode  in  which  it  can  be 
legally  transferred,  and  that  mode  has  not  in  the  present  case 
been  adopted ;  her  rights  are  therefore  untouched,  and  her 
property  in  the  stock  is  not  divested.  By  the  21  Geo.  3,  c. 
14,  §  18,  (a)  the  power  of  transferring  this  stock  is  directed 
to  be  "by  entry  in  the  transfer  books  kept  at  the  bank, 
which  entry  is  to  be  signed  by  the  party  ♦  making  the  *  264 
transfer,  or  his  attorney  authorized  by  writing  under 
his  hand  and  seal,  and  by  no  other  mode."     The  act  which 

(a)  See  also  24  Geo.  3,  c.  39,  §  14. 
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is  supposed  to  have  deprived  Mrs.  Keating  of  her  property, 
and  conveyed  it  to  another,  is  merely  an  unauthorized  entry 
in  the  bank  books,  made  without  the  knowledge  or  consent 
of  the  stock  proprietor,  and  without  the  signature  of  herself 
or  her  attorney.  If  by  such  means  the  property  in  the  stock 
could  be  divested,  any  one,  or  the  entire  body,  of  the  public 
creditors,  might  in  a  day  be  despoiled  of  their  whole  fortunes, 
by  the  fraud  or  the  negligence  of  a  few  clerks  in  the  Bank  of 
England.  That  company  is  largely  remunerated  by  the 
country  for  performing  the  duty  assigned  to  them  by  the 
statutes ;  they  undertake  that  duty,  and  they  are  bound  to 
the  due  performance  of  it.  The  bank  cannot  free  itself  from 
blame  in  keeping  the  public  accounts  so  negligently,  that  this 
stock  cannot  be  now  traced,  by  reason  of  its  being  mixed  up 
with  other  stock  in  the  transfer  books.  If  the  discovery  of 
the  sale  of  this  stock,  which  took  place  in  1819,  had  been 
delayed  a  little  longer,  the  plaintiff  below  would  be  barred  of 
all  action  by  the  Statute  of  Limitations ;  so  that  if  her  only 
remedy  was  by  action,  she  would  be  wholly  remediless.  But 
fortunately  for  her,  the  case  is  otherwise.  By  the  constitu- 
tion of  the  public  debt  under  the  Acts  of  Parliament  by 
which  it  is  created,  the  government  are  the  debtors  and 
obligors  in  the  payment  of  the  annuities  stipulated  to  the 
parties  entitled  by  original  subscription  or  legal  transfer.  No 
act  of  the  government  or  its  agents  in  the  management  of  the 
accounts  can  alter  the  legal  rights  of  the  parties  entitled,  or 
change  the  right  of  a  stockholder  from  a  right  to  a  parlia- 
mentary annuity  into  an  action  for  damages  against  the 
•  265  government  or  the  bank,  or  any  *  other  party  whatso- 
ever. The  duty  of  the  government  or  its  agents  is 
merely  to  conduct  as  instruments  a  transaction,  founded  upon 
a  legal  and  valid  contract,  between  the  stockholder  and  any, 
purchaser  to  whom  he  shall  assign  and  transfer  his  right. 
According  to  the  case  found  by  the  special  verdict,  the  plain- 
tiff below  neither  sold  nor  transferred,  nor  affirmed  any  act 
professing  to  be  a  sale  and  transfer  of  her  stock,  in  conse- 
quence of  which  the  pretended  transfer  in  the  books  of  the 
bank  appears  to  have  been  made.  No  proposition  can  be 
more  clear  than  that  a  creditor,  whether  of  the  government 
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or  of  a  company,  or  of  an  individual,  cannot  be  deprived  of 
his  right  to  his  stock  or  debt,  unless  by  some  act  to  which  he 
is  by  himself  or  his  agent  a  party,  or  by  the  express  provision 
of  an  Act  of  Parliament. 

We  shall  now  cite  to  your  Lordships  the  authorities  on 
which  we  rely  in  support  of  these  propositions.  In  the  case 
of  Hildyard  v.  The  South  Sea  Company^  (a)  South-sea  stock 
was  transferred  by  virtue  of  a  forged  power  of  attorney  ;  Sir 
J.  Jekyll,  on  a  bill  in  Chancery  by  the  true  owner  of  the 
stock,  declared  the  transfer  void,  and  ordered  the  stock,  and 
dividends  paid  on  it  after  the  false  transfer,  to  be  taken  from 
the  innocent  purchaser,  and  restored  to  the  right  owner.  In 
Monk.  V.  Graham^  (J)  Mrs.  Monk  purchased  South-sea  stock, 
and  intrusted  one  Ross  with  the  minutes,  to  receive  the  divi- 
dends for  her ;  he  transferred  the  stock  to  Graham,  by  means 
of  another  woman,  who  personated  Mrs.  Monk,  and  signed 
the  transfer,  and  he  complied  in  all  other  respects  with  the 
requisites  of  the  Act  of  Parliament  applicable  to  that  stock. 
Graham,  after  notice  from  Mi's.  Monk  of  the  fake 
transfer,  sold  the  stock,  which  passed  *  afterwards  *266 
through  many  hands.  In  an  action  of  trover  brought 
by  Mrs.  Monk,  the  Chief  Justice  of  the  Common  Pleas 
directed  the  jury  to  find  for  the  plaintiff,  which  they  did.  In 
Harrison  v.  Pryse^  (c)  which  was  a  bill  in  Chancery,  by  the 
widow  and  personal  representative  of  Governor  Edward  Har- 
rison, against  the  South  Sea  Company  and  the  executor  of 
another  Edward  Harrison,  who  fraudulently  sold  out  lOOOZ. 
stock  of  that  company  belonging  to  Governor  Harrison ;  after 
his  death  the  widow  discovered  the  fraud,  and  by  her  bill 
claimed  a  restoration  of  the  specific  stock,  or  satisfaction ; 
Lord  Hardwicke  held  her  entitled  to  relief  against  Pryse,  the 
representative  of  the  other  Harrison,  to  the  amount  for  which 
so  much  stock  would  fetch  at  the  time  it  was  fraudulently 
sold  out.  His  Lordship  added,  that  he  was  inclined  to  think 
that  the  company  might  be  liable,  in  case  there  was'  not  suffi- 
ciency of  assets  in  Pryse 's  hands ;  and  ^^  his  reason  was,  that 
the  company  must  be  considered  as  trustees  for  Governor 

(a)  2  P.  Wms.  76.  (6)  8  Mod.  9. 

(c)  Bamadiston,  324. 
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Harrison,  whose  stock  was  transferred  without  his  pri^dty." 
In  Ashhy  y.  Bldckwell  (jcC)  the  point  came  again  before  the 
Court  of  Chancery.  Mrs.  Ashby  was  possessed  of  lOOOi. 
Million  Bank  stock,  which  her  brother,  employed  to  receive 
the  dividends  for  her,  sold  out  by  a  forged  power  of  attorney, 
to  the  defendant  !Blackwell.  The  question  was,  whether 
Blackwell  or  the  company  were  liable  to  make  good  the  stock 
to  Mrs.  Ashby.  Lord  Northington  held  that  the  company 
must  sustain  the  loss,  on  the  ground  that  they  were  trustees 
of  the  stock,  and  bound  to  see  to  the  reality  bf  the  authority 
empowering  them  to  dispose  of  the  stock.    The  decree  in  this 

case  was  never  disputed  ;  the  company  never  hesitated 
*  267    to  make  good  the  loss.     In  *  DaviB  v.  The  Crovemor 

and  Company  of  the  Bank  of  England^  (J)  a  special 
action  on  the  case  was  brought  for  breach  of  duty  in  permit- 
ting the  plaintiff's  stock  to  be  transferred  without  his  author- 
ity. On  a  special  case  argued  in  the  Court  of  Common  Pleas, 
it  was  held  that  stock  placed  by  a  forged  power  of*  attorney 
in  the  name  of  another  person  in  the  bank  books,  is  not  trans- 
ferred from  the  owner.  Chief  Justice  Best,  in  pronouncing 
the  judgment  of  the  Court,  disapproved  of  the  report  of 
Marrinon  v.  Pryse  in  Barnadiston,  and  seemed  to  prefer  the 
report  of  Harrison  v.  Harrison^  in  2  Atkins,  p.  120,  which  he 
said  was  the  same  case.  Now  Atkins  reports  what  he  thought 
the  effect  of  the  judgment,  and  on  looking  to  the  registrar's 
book  it  will  be  found  that  the  report  in  Barnadiston  is  correct. 
Chief  Justice  Best  in  that  decision  examined  aU  the  cases  on 
the  subject.  That  judgment  was  brought  by  the  Bank  of 
England,  by  writ  of  error,  into  the  King's  Bench  (the  special 
case  being  converted  into  a  special  verdict),  where  it  was 
reversed,  not  on  the  merits,  but  on  the  ground  that  as  the 
declaration  did  not  state  that  the  government  had  issued  t}ie 
dividends  to  the  bank,  and  there  was  no  proof  of  that  fact, 
the  bank  was  not  bound  to  pay  them  until  issued,  (t?)  There 
was  nothing  in  their  decision  to  affect  the  judgment  of  Chief 
Justice  Best  upon  the  merits.  In  the  case  of  Hume  v.  Bol- 
land^  (d)  which  was  an  issue  from  the  Court  of  Chancery 

(a)  2  Eden,  299.  (5)  2  Bing.  393. 

(c)  5  B.  &  C.  185.  \d)  1  By.  &  Moo.  371. 
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arising  out  of  these  forgeries,  and  tried  in  the  Common  Pleas 
soon  after  the  case  of  Davis  v.  The  Bank  of  England  was 
reversed  in  the  King's  Bench,  Chief  Justice  Best  says  he  and 
the  other  Judges  of  that  Court  had  no  disposition  to  recede 
from  their  opinion,  notwithstanding  the  reversal.  The 
verdict  in  that  issue  was  against  the  banking  *  partners  *  268 
of  Fauntleroy,  but  it  did  not  bear  on  this  question. 
Another  attempt  was  made  afterwards  by  the  Bank  of  Eng- 
land to  get  rid  of  their  liability  to  the  owners  of  stock  trans- 
ferred by  these  forgeries,  in  the  case  of  Stracey  v.  The  Bank 
of  England;  (a)  in  which,  however,  the  point  was  not  decided, 
so  that  the  question  remains  as  it  was  left  by  the  case  of  Davis 
V.  The  Bank  of  England, 

The  case  of  Hume  v.  Bolland^  (J)  before  Lord  Lyndhurst 
and  the  Barons  of  the  Court  of  Exchequer,  may  be  cited 
against  the  plaintiff  in  error,  but  your  Lordships  will  see 
that  it  is  not  against  them.  The  circumstances  there  were 
the  same  as  in  the  case  already  cited  from  Ryan  and  Moody's 
reports,  arising  out  of  Colonel  Bellis's  settlement.  We  are 
left  in  the  dark  as  to  the  opinions  of  the  Judges ;  and  it  is  a 
subject  of  complaint  that  we  cannot,  in  these  cases  directed 
out  of  Chancery  for  the  opinion  of  the  Courts  of  Law,  have 
the  grounds  of  the  decision  of  the  learned  Judges.  In  the 
time  of  Lord  Mansfield  the  reporter  suggested  what  he 
thought  the  opinion  of  the  Court  was.  Lord  Kenyon  used  to 
state  the  grounds  of  his  opinion  in  open  Court.  In  this  case 
we  ha"ve  only  what  Lord  Lyndhurst  throws  out  in  the  coiu^e 
of  the  argument,  and  as  far  as  that  goes  it  is  in  favour  of  the 
plaintifiEs  in  error.  The  certificate  returned  to  the  Court  of 
Chancery  states  that  the  bankrupts  (the  plaintiffs  in  error 
here)  were  not  indebted  to  the  trustees  of  Colonel  Bellis  in 
any  sum  of  money  sold  out  by  Fauntleroy's  forgeries.  The 
*  facts  of  the  case  of  Ex  parte  Bolland^  in  the  matter  of  Marsh 
^  others^  ((?)  which  may  be  cited  against  the  plaintiffs  in 
error,  differ  very  much  from  this  case  now  before  your  Lord- 
ships, which  is  precisely  the  same  in  its  circumstances 
as  Davis  v.  The  Bank  of  England^  by  *  which  it  is    *  269 

(a)  6  Bing.  754.  (h)  2  Tyrw.  575. 

(c)  1  Mont.  &  M'Ar.  315. 
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clearly  established  that  no  transfer  of  this  stock  could  be  made 
without  the  consent  of  the  owner. 

It  may  be  argued  for  the  defendant  in  error  that  she  may 
elect  to  affirm  the  act  of  transfer  by  subsequent  recognition, 
although  it  was  originally  done  without  her  authority.  But 
in  the  first  place  no  such  affirmance  has  taken  place ;  on  the 
contrary,  the  special  verdict  finds  that  the  act  was  done  with- 
out her  knowledge  or  consent,  and  that  she  never  did  assent 
to  it.  To  entitle  her  to  rely  on  a  subsequent  recognition,  that 
fact  should  have  been  found ;  and  not  being  found,  it  cannot 
be  inferred.  Besides,  Mrs.  Keating  cannot  at  once  affirm  and 
disaffirm  the  same  act.  It  appears  by  the  special  verdict  that 
she  has  insisted  on  her  remedy  against  the  bank,  and  has 
actually  received  the  amount  of  some  of  the  dividends.  If 
the  transfer  be  void  by  Act  of  Parliament,  is  it  in  her  power 
now  to  affirm  it,  and  claim  the  produce  of  the  stock  as  money 
had  and  received  ?  The  doctrine  of  ratihabitio  does  not  apply 
to  this  case  ;  for  although  a  person  may  affirm  an  act  done  in 
his  name,  without  his  authority,  as  against  the  party  doing  the 
act,  it  is  because  such  party  is  estopped  from  saying  that  he 
has  not  the  authority  which  he  pretended  to  have,  but  the  per- 
son has  no  such  right  of  affirmance  against  third  persons ;  and 
therefore,  even  if  Mrs.  Keating  could  have  affirmed  the  trans- 
fer as  against  Fauntleroy,  and  treated  the  produce  as  money 
had  and  received  to  her  use  in  his  hands,  she  has  no  such 
election  against  Marsh  &  Co.,  between  whom  and  herself 
there  was  no  privity,  and  who  are  not  estopped  from  say- 
ing that  the  transfer  was  without  authority,  and  therefore 

void.  An  act  merely  voidable  may  be  recognized  and 
*  270    confirmed,  *  but  the  transfer  here  was  absolutely  void 

by  Act  of  Parliament,  and  it  is  not  in  the  power  of 
the  plaintiff  below  to  affirm  it  to  the  prejudice  of  other 
parties.  It  was,  like  a  lease  imder  a  power  or  under  the 
enabling  statutes,  void,  because  the  power  or  the  requisites 
of  the  statutes  were  not  complied  with,  and  the  lease  is  not 
to  be  set  up  or  confirmed  by  any  act  of  the  lessor.  Co.  Litt. 
215  a,  295  b ;  JoneB  v.  Vamey^  (a)  Doe  v.  Butcher^  (6)  Jen- 

(a)  Willes,  177.  (6)  Doug.  50. 
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kins  V.  Churchy  (a)  Doe  v.  Watts^  (J)  Comyn's  Di.  tit.  Infiemt, 
c.  7 ;  and  18  Vin.  Abr.  tit.  Ratihabition  p.  188. 

Mrs.  Keating  could  not  affirm  this  ^ansfer  without  return- 
ing the  dividends.  She  received  them  after  she  knew  of  the 
transfer,  and  she  still  receives  them  from  the  bank.  Her 
t^eement  with  the  bank,  and  her  continued  receipt  of  the 
dividends,  is  a  disaffirmance  of  the  transfer  of  her  stock.  She 
must  be  held  not  to  affirm  while  she  abstains  from  any  act 
tending  to  affirm.  Taylor  v.  Plumer,  (6)  If  Mrs.  Keating 
affirm  part  of  this  transaction,  she  must  be  held  to  affirm  the 
whole.  She  cannot  say  the  transfer  of  the  stock  is  valid, 
without  also  recognizing  the  power  of  attorney,  which  is  in 
fact  a  forgery ;  a  felonious  act  which  she  cannot  affirm.  Had 
she  been  a  witness  on  the  prosecution  of  Fauntleroy,  she 
would  have  sworn  that  she  gave  no  authority  either  for  the 
power  of  attorney  or  for  the  sale.  The  felonious  act  of 
Fauntleroy  could  not  be  made  valid  by  affirmance,  especially 
against  parties  not  cognizant  of  the  felony,  and  where  the 
felon  has  not  been  prosecuted  for  such  felony ;  nor  was  it 
competent  for  the  plaintiff  below  to  maintain  any  action, 
either  against  Faimtleroy  or  any  person  deriving 
*  through  him,  for  restitution  of  the  property  divested  *  271 
by  the  felony,  or  any  compensation  or  damages  in  re- 
spect of  the  felonious  act,  without  having  prosecuted  the  felon. 
All  the  authorities  on  that  point  are  stated  in  the  report  of 
Ex  parte  Bolland^  in  re  Marsh  ^  Co.  {d)  It  was  decided 
for  the  first  time  in  Crosby  v.  Lengs^  (je)  that  an  action  for 
trespass  will  lie  for  a  civil  injury  against  a  person  acquitted 
on  indictment  for  a  felonious  assault.  That  case  has  no 
application  here.  The  stock  being  sold  by  the  means  of  a 
criminal  act,  without  her  knowledge,  and  she  not  admitting 
that  it  was  sold,  nor  affirming  the  transfer,  so  as  to  put  the 
title  to  the  stock  in  the  purchaser,  she  cannot  have  an  action 
for  contract  or  for  money  had  and  received.  Horwood  v. 
Smithy  (jg)  Dawkes  v.  Coveneigh^  (A)  Brewer  and  (Gregory  v. 
Sparrow^  (%)  Wilson  v.  Poulter,  (A?) 

(a)  Cowp.  482.  (6)  7  T.  R.  83. 

(c)  3  M.  &  Sel.  562-579.  (d)  1  Mont.  &  M'Ar.  315. 

(«)  12  East,  409.  (g)  2  T.  R.  758. 

(A)  Sty.  846.  (t)  7  B.  &  C.  310.  (k)  Strange,  859. 
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But  if  your  Lordships  should  be  of  a  dijBFerent  opinion,  then 
comes  the  question, — is  the  firm  of  Marsh  &  Co.  liable  on 
this  action  to  return  the  money  ?  The  facts  found  by  the 
special  verdict  are,  that  the  entry  of  the  money  was  made  in 
the  pass-book  with  Martin  &  Co.,  and  never  entered  in  the 
house-book.  To  make  it  affect  the  firm,  it  should  have  been 
entered  in  the  house-book.  The  money  got  out  of  the  house 
of  Martin  &  Co.,  as  it  got  in,  without  the  knowledge  of  this 
firm.  There  is  no  fact  found  by  the  special  verdict  to  fix  the 
other  partners  with  a  knowledge  of  this  money  being  paid 
into  the  house  of  Martin  &  Co. ;  but  it  is  found  that  Faunt- 
leroy  drew  from  Martin  &  Co.  considerable  sums  for  his  own 
use,  and  made  false  entries  in  the  books  of  the  firm,  without 

the  knowledge  and  in  fraud  of  his  partners.  We  have, 
*  272    therefore,  a  right  to  *  assume  that  this  money  got  into 

Martin  &  Co.'s  house  without  the  knowledge  of  the 
plaintiffs  in  error.  Suppose,  then,  a  partner  of  the  firm  robs 
one  on  the  high  road  of  a  bag  of  money,  and  places  it  in  bank 
to  the  credit  of  the  firm,  and  takes  it  out  as  he  put  it  in, 
without  the  knowledge  of  his  partners ;  are  they  to  be  consid- 
ered as  sharing  in  the  robbery,  and  liable  in  an  action  for  money 
had  and  received  ?  But  it  is  alleged  that  the  firm  received 
half  the  commission  on  this  sale,  and  that  that  fixes  them 
with  a  knowledge.  That  is  a  mistaken  inference  ;  they  never 
had  any  knowledge  of  the  wrong  done,  and  were  not  entitled 
to  any  benefit  from  it.  The  dividends  on  the  6000Z.  stock 
were  received  by  Marsh  &  Co.  in  consequence  of  the  false 
credit  entered  by  Fauntleroy,  and  the  firm  was  paying  divi- 
dends on  the  stock  in  their  own  wrong.  The  proceeds  of  the 
sale  were  paid  into  Martin  &  Co. ;  but  neither  that  nor  the 
house  of  Marsh  &  Co.  can  be  liable,  unless  it  is  shown  they 
had  a  knowledge  that  it  was  improperly  obtained ;  the  ver- 
dict found  that  they  had  no  knowledge  of  the  guilty  act.  In 
the  transaction  by  which  Fauntleroy  became  possessed  of  the 
money  paid  into  Martin  &  Co.'s  as  cash  per  Fauntleroy,  he 
did  not  act  as  partner  of  the  firm  of  Marsh  &  Co.,  nor  for 
their  benefit.  Can  this  money,  mixed  as  it  is  with  other 
moneys  received  by  Martin  &  Co.  for  Marsh  &  Co.,  be  recov- 
ered from  the  innocent  parties  ?     Clerk  v.  Johnson^  (a)  PirUo 

(a)  3  M.  &  Sel.  562. 
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V.  Santoz.  (a)  The  money  was  not  obtained  on  the  authority 
of  the  partnership,  nor  in  fact  applied  to  its  purposes ;  it  was 
money  which  neither  actually  or  constructively  was  received 
to  the  use  of  Mrs.  Keating.  It  is  a  mere  fiction  to  treat  this 
money  as  the  money  of  Mrs.  Keating.  It  is  an  additional 
fiction  to  imply  a  legal  contract  from  *  circumstances  *  273 
inconsistent  with  the  facts  of  the  case.  The  money  was 
obtained  by  a  felonious  act ;  the  innocent  partners  cannot  by 
implication  of  law  be  made  parties  to  the  wrongful  act ;  they 
cannot  be  liable  in  contract  without  fixing  them  with  a  knowl- 
edge of  the  transaction ;  JSx  parte  Aspey  in  re  Allen^  (h)  Ex 
parte  Heaton  in  re  Moxon^  (c)  Ex  parte  Watson,  (d)  The 
real  facts  of  the  case,  as  found  by  the  special  verdict,  nega- 
tive any  tortious  or  beneficial  receipt  of  this  money  by  the 
firm  of  Marsh  &  Co.,  from  which  a  legal  liability  to  Mrs. 
Keating  can  be  impUed.  This  being  an  equitable  action,  the 
governor  and  company  of  the  Bank  of  England,  who  are  the 
real  claimants,  cannot  enforce  against  Marsh  &  Co.  a  claim 
which  arises  only  by  means  of  their  own  negligence ;  no  neg- 
ligence  is  found  in  Marsh  &  Co. ;  but  even  if  there  were 
negligence  on  both  sides,  the  parties  are  in  pari  delicto^  and 
the  rule  potior  est  conditio  possidentis  ought  to  prevail. 

Mr.  Sergeant  Tdddy  and  Sir  James  Scarlett^  for  the  defend- 
ant in  error.  —  The  points  for  consideration  are,  fii'st,  whether 
it  appears  by  the  special  verdict  that  any  money  was  received 
by  Marsh  &  Co.  out  of  the  produce  of  the  stock  sold ; 
secondly,  whether,  if  received,  it  was  received  to  the  use  of 
Mrs.  Keating ;  and  thirdly,  whether  she  has  now  a  right  of 
action  against  them  for  that  money.  The  special  verdict 
finds  that  Mr.  Simpson,  the  stock-broker  of  Marsh  &  Co., 
sold  9000Z.  in  stock,  to  Mr.  Tarbutt,  for  6018Z.  15«.,  which 
sum  he  received  from  Mr.  Tarbutt,  and  paid  6013Z.  2s.  6d. 
thereof,  deducting  one-half  the  usual  commission,  by  a  check 
payable  to  Marsh  &  Co.,  into  the  hands  of  Martin  & 
Co.,  to  the  account  of  Marsh  &  Co.  It  is  therefore  *  274 
found  in  effect,  that  the  money,  the  produce  of  the 

(a)  Cooper,  197.  (b)  8  Bro.  C.  C.  265. 

(c)  BuQk,  386.  Id)  2  Yes.  &  B.  414. 
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stock,  was  paid  to  Marsh  &  Co.  The  entry  in  the  pass-book 
as  "  cash  per  Fauntleroy  "  cannot  avail  them ;  neither  can 
the  alleged  concealment  of  the  pass-book  by  Fauntleroy. 
Mrs.  Keating  had  no  concern  with  the  mode  of  transacting 
business  between  the  two  houses ;  their  manner  of  keeping 
their  accoimts  cannot  affect  the  rights  of  third  parties.  This 
money  was  received  by  the  agents  of  Marsh  &  Co.,  and  en- 
tered to  their  credit  in  the  accounts  between  both  houses. 
The  jury  found  by  their  verdict  that  Marsh  &  Co.  were  igno- 
rant of  the  forgery  —  ignorant  of  the  crime  only.  Mr.  Wm. 
Marsh  received  dividends  in  April,  1820,  on  6000?.  stock,  as 
the  attorney  of  Mrs.  Keating,  having  in  the  preceding  October 
received  dividends  which  became  due  on  her  12,000/.  stock. 
In  April,  1820,  credit  was  given  to  Mrs.  Keating  by  Marsh  & 
Co.,  in  their  banking  account  with  her,  for  dividends  on 
15,000Z.  stock,  when  they  must  have  known  that  only  6000Z. 
stock  stood  in  her  nai^e.  We  do  not  charge  the  plaintiffii  in 
error  with  a  knowledge  of  the  forgery  ;  but  we  ask  how  can 
they,  in  the  face  of  these  acts  of  Mr.  Wm.  Marsh,  excuse 
themselves  from  any  knowledge  of  the  sale  of  the  stock? 
especially  when  it  is  found  that  they  received  half  of  the  com- 
mission on  the  sale,  which  half  was  paid,  with  the  produce 
of  the  sale,  to  the  account  of  Marsh  &  Co.  into  the  house  of 
Martin  &  Co.,  and  the  accounts  between  both  houses  weie 
frequently  balanced. 

The  next  question  is,  whether  Marsh  &  Co.  have  received 

the  money  arising  from  the  sale  of  this  stock,  to  the  use  of 

Mrs.  Keating  ?    Were  they  her  agents  in  the  receipt  of  the 

produce  of  the  stock  ?    It  was  urged  that  there  was  no  privity 

of  contract  between  them  and  her  to  constitute  agency. 

*  275    It  cannot  be  *  denied  that  Marsh  &  Co.  were  her  agents 

in  receiving  the  dividends  of  her  stock;  and  so  far, 
therefore,  there  was  privity  between  them.  But  then  they 
insist  that  they  wei*e  not  her  agents  in  the  sale  of  the  stock, 
which  was  effected  by.  felony ;  and  that  to  treat  them  as  her 
agents  in  that  transaction,  would  be  affirming  a  felony,  which 
is  imlawful.  The  policy  of  the  law,  having  regard  to  the 
general  welfare,  prohibits  any  compromise  for  the  purpose  of 
saving  a  felon  from  prosecution.  It  is  not  necessary  to  explain 
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that  doctrine,  as  the  arguments  deduced  from  it  have  no  force 
in  this  case  ;  the  felon  having  been  tried,  convicted,  and  exe- 
cuted for  another  felony.  It  cannot  be  denied,  that  after  the 
felon  has  been  prosecuted  to  conviction,  a  civil  action  may  be 
maintained.  Crosby  v.  Lengs^  (a)  Dawke%  v.  Coveneigh,  (6) 
In  this  last  case.  Rolls,  Chief  Justice,  said,  ^^  This  is  after  a 
conviction,  so  there  is  no  fear  that  the  felon  shall  not  be 
tried  ;  but  if  this  action  were  before  conviction  it  would  not 
lie  ;  there  is  no  inconvenience  in  the  action  now  ;  no  danger 
of  compounding."  So  in  the  present  case,  the  felon  being 
convicted  and  executed,  this  action  may  be  maintained  against 
his  partners ;  they  may  be  held  liable  for  the  money  had  and 
received  by  the  firm,  without  affirming  the  felony,  without 
fear  of  compounding,  and  without  breaking  in  on  the  policy 
of  the  law.  That  matter  was  fully  considered  by  Lord  Chan- 
cellor Lyndhurst,  in  his  judgment  in  Ex  parte  Bolland  (c)  in 
the  matter  of  Marsh  ^  Co. ;  and  by  Lord  Tenterden,  in  the 
case  of  Stone  v.  Marsh,  (d) 

The  form  of  action  adopted  here  is  also  objected  to ; 
but  this  objection  also  is  without  grounds.  There  are 
*  several  cases  to  show  that  it  is  competent  for  a  party  *  276 
to  sue  for  the  proceeds  of  his  property,  in  an  action  for 
money  had  and  received,  and  waive  the  damages  for  the  tort, 
without  affirming  the  act  of  the  wrong-doer.  Hunter  v.  Prin- 
sep^  («)  Young  v.  Marshall,  (jg)  The  right  to  sue,  at  the 
plaintiffs  option,  in  tort  or  contract,  is  as  old  as  the  law ;  as 
may  be  seen  in  Bro.  Abr.  tit.  Action  ;  Co.  Litt.  163  b  (n.  7), 
and  §§  558,  559 ;  and  to  this  effect  also  may  be  cited  Lord 
Mansfield's  elaborate  judgment  in  Atkins  v.  Horde^  (A)  dis- 
tjngiiishing  the  effects  of  disseisin  and  dispossession.  Lord 
Tenterden,  in  his  judgment  in  the  case  of  Stone  v.  Marshy  said, 
*^  It  was  not  necessary  for  the  plaintiffs  to  show  that  the  sale 
of  the  stock  was  made  with  their  authority ;  for  even  if  made 
without  their  authority,  and  by  an  act  wrongful  towards  them, 
they  might  by  law  waive  the  wrong  and  demand  the  money, 

(a)  12  East,  409.  (5)  1  Sty.  346. 

(c)  Mont.  &  M'Ap.  315.  \d)  6  B.  &.  C.  551. 

(e)  10  East,  875.  {g)  8  Bing.  43. 

(A)  1  Burr.  60. 
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as  is  done  in  many  other  cases."  (a)  Notwithstanding  these 
authorities  for  Mrs.  Eeating's  right  to  this  action,  it  is  still 
objected  that  she  is  estopped ;  that  by  her  agreement  with 
the  Bank  of  England  she  has  disaffirmed  the  sale,  and  there- 
fore cannot  now  turn  round  and  treat  it  as  an  act  done  with 
her  authority  ;  and  the  case  of  Brewer  and  Chregory  v.  Spar- 
row  (6)  is  cited  in  support  of  that  position ;  the  converse  only 
of  which  is  decided  in  that  case.  Any  treaty  between  Mrs. 
Keating  and  the  Bank  of  England  cannot  affect  the  liability 
of  Marsh  &  Co.,  who  are  no  parties  to  that  treaty,  and  have 
no  concern  with  it.  They  may  put  an  end  to  their  liability 
by  paying  her  the  produce  of  this  stock ;  after  that  the  bank 
will  not  trouble  them. 

The  plaintiffs  in  error,  relying  on  the  decision  of 
*  277  *  the  Court  of  Common  Pleas  in  Dav%%  v.  The  Bank  of 
England^  (e)  say,  that  as  all  the  solemnities  of  the 
statutes  relating  to  this  stock  were  not  complied  with,  there 
was  no  transfer,  and  therefore  Mrs.  Keating  will  find  her 
stock  still  in  the  bank  books  in  her  name.  That  case,  which 
stands  alone  against  the  decisions  both  in  the  Court  of  Chan- 
cery and  Court  of  King's  Bench,  already  referred  to,  does 
not  go  the  length  contended  for.  Besides,  it  should  be  recol- 
lected thatj  it  does  not  stand  quite  unimpeached.  ((2)  It  is 
impossible  to  reconcile  the  parts  of  that  judgment  applying 
to  the  stock,  with  that  applying  to  the  dividends.  The  Court 
of  King's  Bench  held  the  bank  not  liable  for  the  dividends. 
How  could  the  stock,  which  was  as  it  were  the  tree,  be  treated 
differently  from  the  dividends,  which  was  the  fruit  ? 

The  special  verdict  finds  that  this  stock,  after  the  sale, 
became  so  blended  with  other  stock  that  it  was  impossible  to 
trace  and  identify  it.  If  the  stock  could  be  traced  after  the 
fraudulent  transfer,  the  holder  thereof  wou  d  be  liable,  al- 
though innocent  of  the  fraud,  which  would  be  a  hardship  ; 
but  it  must  be  admitted  that  in  this  case  some  hardship  will 
appear  to  be  done,  whoever  will  be  made  liable.  The  ques- 
tion is  not  whether  the  bank  or  the  holder  of  the  stock  is 
liable.     It  is  not  necessary,  as  Lord  Tenterden  observed,  in 

(a)  6  B.  &  C.  p.  663.  (b)  7  B.  &  C.  810. 

(c)  2  Bing.  303.  (d)  5  B.  &  C.  185. 

[  224  ] 


MARSH   V.   KEATING.  ♦277 

his  judgment  in  Stone  v.  Marsh  (p.  563),  to  say  whether  the 
plaintiff  had  or  had  not  remedy  against  the  Bank  of  England, 
or  against  the  purchaser  of  the  stock;  because,  generally 
speaking,  where  an  injured  party  has  different  remedies  against 
different  persons,  he  may  elect  which  he  will  pursue.  But 
the  question  substantially  is,  whether  a  party  found  to 
have  received  the  fruits  of  *  stock  by  means  of  a  forged  *  278 
power  of  attorney,  is  not  liable  to  the  owner  for  the  sum 
so  received.  One  cannot  be  allowed  to  make  title  through 
fraud  and  felony.  In  the  pase  of  Taylor  v.  Plumer^  (a)  Sir 
Thomas  Plumer  did  not  claim  through  the  fraud  or  felony  of 
Walsh  the  broker,  but  in  defiance  of  them.  Suppose  a  banker 
receives,  under  a  forged  power  of  attorney,  stock  belonging  to 
any  of  your  Lordships,  is  it  to  be  held  that  the  party  who  forged 
the  power  has  title  to  the  money  produced  by  the  sale  of  that 
stock  ?  If  the  party  who  forged  the  power  cannot  take  the 
money,  can  the  banker  into  whose  house  it  was  paid,  or  he  to 
whose  account  it  is  so  paid,  lay  claim  to  it,  and  make  title 
through  the  felony?  The  defendants  below  received  the 
proceeds  of  this  stock  through  the  fraud  of  their  partner,  and 
it  is  a  fallacy  to  say  that  they  received  no  benefit  from  the 
sale.  Suppose  Fauntleroy  still  living,  and  that  no  conse- 
quence followed  from  this  forgery,  and  that  the  money  got 
into  the  hands  of  Marsh  &  Co.,  would  they  have  a  right  to 
retain  it  against  Mrs.  Keating,  and  to  say  that  her  remedy  is 
against  Mr.  Tarbutt  or  the  Bank  of  England  ?  Suppose  that 
this  was  plate  instead  of  stock,  sold  without  the  authority  of 
the  owner,  the  purchaser  may  or  may  not  be  liable  for  it,  if  it 
be  traced  to  him ;  but  could  the  partners  of  the  wrong-doer 
retain  it,  if  traced  to  them  ?  If  the  money  arising  from  this 
sale,  and  traced  to  the  agents  of  Marsh  &  Co.,  had  been  paid 
to  them  to  the  private  account  of  Fauntleroy,  the  case  then 
might  be  different ;  but  the  facts  are  not  so  found.  We  sub- 
mit, therefore,  that  your  Lordships'  judgment  on  the  special 
verdict  ought  to  be  for  the  defendant  in  error. 

*  Mr.  KeUy^  in  reply.  —  The  strongest  point  against    *  279 
the  plaintiffs  in  error  is  the  fact  stated  in  the  special 

(a)  3  M.  &  Sel.  562. 
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verdict  of  the  payment  of  the  money  received  from  the  stock, 
into  the  house  of  Martin  &  Co.  to  the  account  of  Marsh  & 
Co.,  by  a  check  payable  to  Marsh  &  Co.  That  mode  of  pay- 
ment was  the  machinery  contrived  by  Fauntleroy  for  the 
better  deceiving  his  partners.  That  payment  was  made  in 
1820;  are  the  partners  to  be  made  liable  in  1825  for  the 
money  so  paid  by  Faimtleroy's  direction,  without  their  knowl- 
edge, all  of  which  was  in  the  mean  time  drawn  out  by  him 
without  their  knowledge?  If  Fauntleroy  had  placed  that 
money  with  Coutts  or  any  other  bankers,  and  kept  up  his 
dealings  with  it  for  four  or  five  years,  the  defendant  in  error 
could  not  claim  and  follow  the  money  so  blended  for  yeais 
with  other  moneys.  Taylor  v.  Plu7ner(a)  is  a  decisive 
authority  on  that  point.  If  the  money  arising  from  the  sale 
of  this  stock  had  been  converted  into  American  certificates, 
as  Sir  T.  Plumer's  money  was,  and  those  certificates  placed 
in  the  banking-house  of  Martin  &  Co.,  it  might  then  be  traced 
and  followed,  as  capable  of  being  distinguished;  but  this 
money  having  been  mixed  up. with  other  moneys  in  the 
numerous  transactions  of  five  years,  and  bearing  no  ear-mark, 
could  not  be  so  distinguished. 

\^Sir  J.  Scarlett.  —  That  would  be  a  good  atgimient  if  the 
action  here  was  brought  in  trover. '\ 

The  next  point  most  urged  on  the  other  side  was,  that  the 
money  was  received  by  Martin  &  Co.  not  to  the  use  of  Faunt- 
leroy, but  of  Mrs.  Keating ;  whereas  the  whole  course  of  the 
transaction  showed  that  it  was  received  to  the  use  of  Faunt- 
leroy, by  whose  direction  it  was  paid  in ;  who  alone  had 
knowledge  of  the  payment ;  who  alone  dealt  with  it, 
*  280    *  and  drew  it  out  for  his  own  purposes. 

[The  Lord  Chancellor.  —  By  the  special  verdict  it  is 
found  that  Mr.  Simpson,  the  broker,  paid  the  money  into  the 
hands  of  Martin  &  Co.  to  the  account  of  Marsh  &  Co.,  by  a 
check  payable  to  Marsh  &  Co. ;  and  the  same  was  entered  by 
them  in  their  pass-book  as  **  Cash  per  Fauntleroy,"  on  whose 
behalf  the  payment  was  made.] 

(a)  3  M.  &  Sel.  562. 
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The  fact  was  so,  because  he  had  not  a  private  account  at 
the  bank  of  Martin  &  Co.  The  money  was  not  received  tof 
the  use  of  Mr.  Tarbutt,  the  purchaser ;  but  if  the  securities 
which  he  had  purchased  with  it  turned  out  to  be  bad,  he 
could  maintain  an  action  for  his  money,  and  Fauntleroy,  if 
defendant,  could  not  have  any  defence  to  such  action. 

No  answer  has  been  given  to  the  two  principal  points  made 
in  behalf  of  the  plaintiffs  in  error :  first,  that  they  had  no 
contract  or  connection  with  Mrs.  Keating,  and  were  not  her 
agents  in  the  sale  of  the  stock,  and  therefore  an  action  in 
assumpsit  did  not  lie,  but  she  may  claim  against  the  separate 
estate  of  Fauntleroy ;  and  secondly,  that  while  the  authority 
of  the  case  of  Davis  v.  The  Bank  of  England  is  not  displaced, 
Mrs.  Keating  still  has  her  stock  in  the  bank  beoks,  to  which 
she  can  resort,  and  to  which  she  has  never  relinquished  her 
daim. 

The  Lord  Chancellor,  in  moving  the  postponement  of  the 
case  for  further  consideration,  said :  That  it  appeared  to  him 
proper  to  recommend  to  their  Lordships,  that,  as  much  of  the 
argument  turned  on  the  finding  of  the  special  verdict,  ques- 
tions should  be  put  to  the  learned  Judges.  A  part  of  those 
findings  stated,  that  the  money  arising  from  the  sale  of  Mrs. 
Keating's  stock  was  paid  in  by  Simpson  to  the  bank  of 
Messrs.  Martin  &  Co.  to  the  credit  of  Messrs.  *  Marsh  *  281 
&  Co.,  and  to  their  account,  and  that  the  same  was 
entered  in  their  pass-book,  *'  Cash  per  Fauntleroy."  Messrs. 
Martin  &  Co.  were  the  city  bankers  of  Messrs.  Marsh  &  Co. 
There  was  no  precise  finding  of  their  cognizance  of  this  pay- 
ment ;  yet  if  they  were  not  so  cognizant,  it  was  their  own 
fault,  inasmuch  as  the  entry  of  the  receipt  of  the  money  was 
in  their  pass-book,  and  ipade  in  the  usual  way  between  the 
two  houses,  and  inasmuch  as  they  allowed  the  pass-book  to 
be  kept  in  the  desk  of  Fauntleroy ;  and  although  the  house- 
book  entries  did  not  tally  with  that  pass-book,  they  not  seeing 
nor  having  access  to  that  book,  allowing  it  to  remain  in  the 
sole  possession  of  Fauntleroy,  it  must  be  assumed  that  they 
knew  of  the  fact,  or  if  they  did  not  know  it,  they  had  them- 
selves to  blame  for  their  ignorance  of  that  fact.     But  as  this, 
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among  others,  had  been  and  might  be  the  subject  of  argu- 
ment, he  thought  it  would  be  much  more  expedient  that  the 
whole  of  the  findings  of  the  special  verdict  should  be  brought 
to  the  attention  of  the  Judges. 

His  Lordship  then  suggested  the  points  which  he  recom- 
mended to  be  comprised  in  the  questions,  which  are  stated  in 
the  subjoined  opinion. 

June  0. 

Mr.  Justice  Park  now  delivered  the  opinion  of  the  Judges. 
The  question  which  your  Lordships  have  been  pleased  to 
propose  for  the  opinion  of  His  Majesty's  Judges,  amounts  in 
substance  to  this,  —  whether  the  produce  of  stock  formerly 
standing  in  the  name  of  Mrs.  Ann  Keating,  the  plaintiff  below, 
but  transferred  out  of  her  name  on  the  29th  of  December, 
1819,  without  her  authority,  and  under  a  power  of  attorney 
which  had  been  forged  by  one  of  the  partners  of  the 
*  282  defendants  below,  the  bankers  of  Mrs.  *  Keating, 
which  partner  has  been  since  convicted  and  executed 
for  another  forgery,  can,  imder  the  circumstances  stated  in 
the  special  verdict,  be  considered  as  money  had  and  received 
by  the  surviving  partners  to  the  use  of  the  plaintiff  below, 
and  be  recovered  by  her  in  that  form  of  action.  And  after 
hearing  the  argument  at  your  Lordships'  bar,  and  considera- 
tion of  the  facts  stated  in  the  special  verdict,  all  the  Judges 
who  were  present  at  the  argument,  including  the  Lord  Chief 
Justice  of  the  Common  Pleas,  who  is  absent  at  Nisi  Prius, 
and  Mr.  Baron  Batley,  who  has  resigned  his  office  since  the 
argument,  agree  in  opinion  that  such  question  is  to  be 
answered  in  the  affirmative. 

The  first  objection  raised  against  the  plaintiff's  right  to 
recover,  and  upon  which  great  reliance  has  been  placed  at 
your  Lordships'  bar,  is  an  objection  which,  if  allowed  to  pre- 
vail, would  be  equally  strong  against  the  plaintiff's  right  to 
recover  damages  in  any  form  of  action  and  against  any  per- 
son. It  is  objected  that  the  plaintiff  below  has  not  sustained 
any  damage  by  the  alleged  transfer  of  the  stock,  for  that  the 
power  of  transferring  stock  is  a  power  given  by  statute,  and 
the  exercise  of  such  power  is  expressly  restrained  by  the 
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statute  to  one  mode  only,  viz.  "  by  entry  in  the  transfer- 
books  kept  at  the  bank^"  which  entry,  it  is  enacted,  "  shall 
be  signed  by  the  parties  making  such  transfers,  or  their 
attorneys,  authorized  by  writing  under  their  hand  and  seal," 
and  that  no  other  method  of  transferring  stock  shall  be  good. 
Inasmuch,  therefore,  as  the  supposed  transfer  of  the  stock  in 
question  has  not  been  exercised  by  that  mode,  the  entry  in 
the  transfer-book  kept  at  the  bank  not  having  been  signed  by 
the  party  making  the  transfer,  nor  by  any  attorney 
authorized  by  *  writing  under  her  hand  and  seal,  it  is  *  288 
contended  that  it  is  altogether  inoperative ;  that  the 
stock  is  not  taken  out  of  Mrs.  Keating's  name,  but  still 
remains  hers  as  fully  as  if  no  transfer  whatever  had  been 
made  thereof ;  and  the  case  of  Davis  v.  The  0-ovemor  and 
Company  of  the  Bank  of  England  (a)  is  cited  and  relied  upon 
as  an  authority  directly  in  point  in  support  of  such  proposi- 
tion. But  we  hold  it  to  be  altogether  unnecessary,  on  the 
present  occasion,  to  discuss  the  proposition  above  advanced, 
or  the  authority  of  the  case  cited  in  support  of  it ;  for  although 
the  proposition  may  be  true  to  its  full  extent,  and  the  author- 
ity of  the  case  above  cited  in  support  of  it  may  be  free  from 
all  doubt  or  difficulty  ;  still,  under  the  circiunstances  stated 
in  the  special  verdict,  we  are  of  opinion  that  the  plaintiff 
below  is  at  liberty  to  abandon  and  give  up  all  claim  to  her 
former  stock  so  standing  in  her  name,  and  to  sue  for  the 
money  produced  by  the  sale  of  such  stock  as  for  her  own 
money,  which  we  think  has  been  sufficiently  traced  into  the 
hands  of  the  defendants  below. 

It  is  unnecessary  to  enlarge  upon  the  extreme  difficulty, 
or,  more  properly,  impracticability,  under  which  Mrs.  Keating 
would  be  placed,  if,  as  matters  now  remain,  she  should  elect 
either  to  receive  the  dividends,  or  to  sell  her  stock ;  it  is 
sufficient  to  observe  that  the  special  verdict  finds,  "  that  when 
stock  is  sold,  an  entry  of  the  transfer  is  made  in  the  bank 
books,  and  the  name  of  the  purchaser  substituted  for  that  of 
t])e  seller.  The  dividend  warrants  are  thenceforth  made  out 
in  the  purchaser's  name,  who  receives  the  dividend,  and  the 
seller's  name  is  no  further  noticed."    Now  it  is  obvious  that 

(a)  2  Bing.  393. 
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a  transfer  under  a  forged  power,  or  by  an  impostor, 

*  284    has  all  the  appearance,  *  and  unless  impeached  by  the 

genuine  stockholder  to  the  extent  to  which  the  same 
can  be  impeached,  the  same  consequences,  as  a  genuine  trans- 
fer ;  the  transferee's  name  is  entered  in  the  bank  books  as 
the  stockholder ;  the  dividend  warrants  are  made  out  in  his 
name  \  and  he,  as  holder  of  the  warrant,  has  the  right  to 
insist  upon  the  payment  of  the  dividends ;  and  in  this  par- 
ticular case  the  special  verdict  finds,  ^^  that  it  is  not  possible 
to  distinguish  the  accounts  to  the  credit  of  which  the  plain- 
tiff's stock,  so  sold  under  the  power  of  attorney,  now  stands." 
If  the  plaintiff  below,  therefore,  were  to  apply  to  receive  pay- 
ment of  the  dividends,  or  to  sell  the  stock,  she  would  be  met 
with  a  difficulty,  insuperable  in  fact ;  although  the  stock  may, 
in  contemplation  of  law,  still  be  vested  in  her,  it  is  certain 
that  she  could  not  either  receive  the  dividend  or  sell  the 
stock,  until  she  had  first  compelled  the  bank  to  purchase,  de 
novo,  in  her  name,  an  equal  quantity  of  the  same  stock. 

Is  she  compelled  to  adopt  this  circuitous  process ;  or  is  she 
at  liberty  to  abandon  all  further  concern  with  her  stock,  and 
to  consider  the  price  which  was  paid  by  the  purchaser  for 
that  which  was  her  stock,  to  be  her  money,  and  to  follow  it 
into  the  hands  of  the  present  defendants  below  ? 

This,  as  before  stated,  appears  to  us  to  be  the  question 
reserved  for  our  consideration ;  and  upon  this  question,  we 
think  her  at  liberty  to  give  up  the  pursuit  of  the  stock  itself, 
and  to  have  recourse  to  the  price  received  for  it,  unless  any 
of  the  objections  which  have  been  urged  at  your  Lordships' 
bar  should  be  allowed  to  be  available  under  the  particular 
circumstances  of  this  case.  The  general  proposition,  that 
where  a  party  who  has  been  injured  has  different  reme- 

♦  286    dies  against  different  persons,  he  may  *  elect  which  of 

them  he  will  pursue,  is  not  called  in  question.  If  the 
goods  of  A.  are  wrongfully  taken  and  sold,  it  is  not  disputed 
that  the  owner  may  bring  trover  against  the  wrong-doer,  or 
may  elect  to  consider  him  as  his  agent,  may  adopt  the  sale, 
and  maintain  an  action  for  the  price ;  but  it  is  objected  that 
such  general  rule  will  not  apply  to  the  present  case,  on  van- 
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0U8  grounds  of  objection  which  have  been  advanced  on  the 
parts  of  the  defendants  in  the  action. 

Those  objections  appear  to  resolve  themselves  substantially 
into  four :  first,  it  has  been  urged  that  the  transfer  in  this 
case  being  an  act  not  voidable  only,  but  absolutely  void,  it  is 
incapable  of  being  confirmed  by  any  voluntary  election  of  the 
party  who  has  made  it ;  secondly,  that  at  all  events,  in  this 
case,  such  election  is  taken  away,  upon  grounds  of  public 
policy;  for  that  the  sale  of  the  stock  having  been  made 
through  the  medium  of  a  felony,  to  allow  the  maintenance  of 
this  action  would,  in  effect,  be  to  affirm  a  sale  completed 
through  a  felony,  and  would  give  the  plaintiff  a  right  of 
action  arising  immediately  out  of  the  felony  itself;  thirdly, 
that  it  does  not  appear  from  the  facts  found  in  the  special 
verdict,  that  the  money  produced  by  the  sale  of  stock  came 
into  the  hands  of  the  defendants  below  under  such  circum- 
stances as  would  constitute  it  money  had  and  received  by  the 
defendants  below  to  the  use  of  the  plaintiff ;  and  lastly,  that 
by  the  subsequent  transactions  between  the  plaintiff  and  the 
Bank  of  England,  she  has  lost  any  right  of  action  against  the 
defendants,  if  she  ever  possessed  it. 

The  first  objection  appears  scarcely  to  apply  to  ^e  present 
state  of  facts.  It  is  urged  at  the  bar,  that  a  lease  under  a 
power  being  void,  on  account  of  a  non-compliance 
*  with  the  terms  of  the  power,  or  a  lease  under  the  *  286 
enabling  statutes  being  void  on  account  of  the  non- 
observance  of  the  requisites  contained  in  those  acts,  such  void 
lease  cannot  be  set  up  or  confirmed  by  any  act  of  the  lessor. 
But  these  instances  only  prove  that  acts  done  to  confirm  the 
lease  itself  are  nugatory,  and  that  the  estate  of  the  lessee 
remains  precisely  the  same  as  before  such  acts  of  confirma^ 
tion.  Here  the  former  owner  of  the  stock  does  not  seek  to 
confirm  the  title  of  the  transferee  of  the  stock.  No  act  done 
by  her  is  done  eo  intuitu ;  it  is  perfectly  indifferent  to  her, 
whether  the  right  of  the  transferee  to  hold  the  stock  is 
strengthened  or  not.  She  is  looking  only  to  the  right  of 
recovering  the  purchase-money ;  and  if,  in  seeking  to  recover 
that,  she  does  not  by  her  election  make  the  right  of  the  pur- 
chaser weaker,  it  can  be  no  objection  that  she  does  not  make 
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it  better.  In  fact,  however,  the  interest  of  the  purchaser  of 
the  stock  is  so  far  collaterally  and  incidentally  strengthened^ 
that  after  recovering  the  price  for  which  it  was  sold,  she 
would  effectually  be  stopped  from  seeking  any  remedy 
against,  or  questioning,  in  any  manner,  the  title  of  the  pur- 
chaser of  the  stock.^ 

As  to  the  second  objection,  it  may  be  admitted  that  the 
civil  remedy  is,  in  all  cases,  suspended  by  a  felony,  where  the 
act  complained  of,  which  would  otherwise  have  given  a  right 
of  action  to  the  plaintiff,  is  a  felonious  act.  Upon  this  ground 
Mrs.  Keating  would  have  lost  any  right  of  action,  which  she 
could  otherwise  have  had  against  Fauntleroy  for  the  wrongful 
sale  of  her  stock,  without  her  authority,  by  reason  of  the 
felony  conmiitted  by  him  as  the  means  of  selling  the  stock. 
But  this  principle  does  not  apply  to  the  present  case, 
*  287  upon  two  grounds :  first,  none  of  *  the  present  defend- 
ants below  had  any  privity  or  share  whatever  in  the 
felonious  act.  There  is,  therefore,  no  felony  committed  by 
them,  in  which  the  civil  right  arising  against  them,  supposing 
it  to  exist,  can  merge  or  be  suspended ;  they  are  innocent 
third  persons.  And-  secondly,  Fauntleroy,  the  person  guilty 
of  the  foi^ery,  had  suffered  the  extreme  penalty  of  the  law 
before  the  action  was  brought,  not  indeed  for  the  commission 
of  this  particular  forgery,  but  of  another  of  the  same  nature ; 
and  the  present  plaintiff  having  given  to  the  bank  all  the 
means  in  her  power  for  prosecuting  the  felon,  it  became 
impossible,  without  any  default  in  her,  that  he  should  be 
prosecuted  and  punished  for  this  felony.  The  case,  there- 
fore, falls  within  the  principle  laid  down  by,  though  not 
within  the  precise  circdmstances  of,  the  two  cases  that  were 
cited  at  the  bar,  Dawkes  v.  Coveneigh^  (a)  and  Crosby  v. 
Leng9.  (V)  As  to  the  argument,  that  to  affirm  this  sale  is  to 
affirm  a  felony,  that  point  may  be  considered  to  have  been 
decided  in  the  cause  of  Stone  and  another  v.  Marsh  and 
others^  (c)  with  which  decision  we   entirely  concur.     Lord 

(a)  Styles,  347.  (6)  12  East,  409. 

(c)  6  B.  &  C.  551. 

^  If  the  tort  has  once  been  waived,  the  defendant  cannot  afterwards  be 
treated  as  a  wrong-doer.    Lythgoe  v.  Vernon,  5  H.  &  N.  180. 
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Tentebden,  in  giving  the  judgment  of  the  Court  of  King's 
Bench  in  that  case,  puts  the  question,  in  page  565  of  that 
report,  in  so  clear  a  point  of  view,  that  it  will  be  better  to 
transcribe  his  words :  '^  It  was  contended,  that  the  maxim  of 
ratifying  a  precedent  unauthorized  act,  and  taking  the  bene- 
fit of  it,  cannot  apply  to  a  void  or  felonious  act ;  and  that 
here  the  plaintiff  were  seeking  to  ratify  the  felonious  act  of 
Fauntleroy,  and  were  making  that  act  the  ground  of  their 
demand.  In  this  latter  assertion  lies  the  fallacy  of  the  defend- 
ants' argument.  The  assertion  is  incorrect  in  fact; 
the  plaintiffs  do  not  seek  to  ratify  *  the  felonious  act ;  *  288 
they  do  not  make  that  act  the  ground  of  their  demand. 
The  ground  of  their  demand  is,  the  actual  receipt  of  the 
money  produced  by  the  sale  and  transfer  of  their  annuities. 
The  sale  was  not  a  felonious  act,  neither  was  the  transfer  nor 
the  receipt  of  the  money.  The  felonious  act  was  antecedent 
.  to  all  these,  and  was  complete  without  them,  and  was  only 
the  inducement  to  the  Bank  of  England  to  allow  the  transfer 
to  be  made."  We  think,  therefore,  upon  the  reason  above 
given,  that  this  second  objection  falls  to  the  ground.^ 

But  it  is  objected,  thirdly,  that  the  proceeds  of  the  sale  of 
the  stock  never  came  into  the  hands  of  the  defendants  below, 
so  as  to  be  money  received  by  them  to  the  use  of  the  plaintiff ; 
and  the  consideration  of  this  objection  involves  two  questions : 
first,  did  the  money  actually  come  into  the  possession  of  the 
defendants  ?  Secondly,  if  it  ever  was  in  their  possession,  had 
the  defendants  the  means  of  knowledge,  whilst  it  remained  in 
their  hands,  that  it  was  the  money  of  the  plaintiff  and  not  the 
money  of  Fauntleroy?  As  to  the  first  point,  the  special 
verdict  finds  expressly,  that  Simpson,  the  broker,  paid  the 
sum  of  6013Z.  2^.  6<2.,  being  the  amount  of  the  sum  received 
from  Tarbutt  (deducting  one-half  of  the  usual  commission), 
by  a  check  payable  to  Marsh  &  Co.,  into  the  hands  of  Martin 
&  Co.,  to  the  account  of  Marsh  &  Co.,  at  the  precise  time  of 
such  payment ;  therefore,  there  can  be  no  doubt  but  that  it 
was  as  much  money  under  their  control  as  any  other  money 
paid  in  at  Martin  &  Co.'s,  by  any  customer  under  ordinary 
circumstances.    The  house  of  Marsh  &  Co.  might  have  drawn 

>  See  Boardman  v.  Gore,  15  Mass.  836-^39. 
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the  whole  of  the  balance  into  their  own  hands ;  if  the  same 
money  had  been  paid  into  Martin  &  Co.'s,  as  the  produce  of 
the  plaintiff's  stock,  sold  under  a  genuine  power  of 
*  289  *  attorney,  it  would  unquestionably  have  been  received 
by  all  the  defendants  to  the  use  of  the  plaintiff.  It 
would  not  the  less  be  money  received  by  the  partners  of  the 
firm,  because  (as  found  in  the  special  verdict)  it  was  entered 
in  the  account  as  "  Cash  per  Fauntleroy ; "  or  because  it 
never  appeared  in  the  house-book  or  any  other  book  of  Marsh 
&  Co.,  but  only  in  the  pass-book  of  tiiat  firm  with  Martin  & 
Co. ;  or  because  it  never  came  into  the  yearly  balancing  of 
the  house  of  Marsh  &  Co.,  or  in  any  other  manner  into  their 
books.  Those  several  circumstances  prove  no  more  than  that 
Fauntleroy,  one  of  the  partners,  deceived  the  others,  by  pre- 
venting the  money  from  being  ultimately  brought  to  the 
accoimt  of  the  house  ;  but  as  between  them  and  the  person 
by  the  sale  of  whose  stock  it  was  produced,  we  think  the  firaud  • 
of  tiieir  partner  Fauntleroy,  in  the  subsequent  appropriation 
of  the  money,  affords  no  answer  after  it  had  once  been  in 
Hieii  power ;  and  that  it  was  so,  appears  to  be  distinctly 
stated  in  the  special  verdict. 

But  it  is  urged,  that  the  present  defendants  had  no  knowl- 
edge that  the  money  was  tiie  property  of  the  plaintiff,  being 
perfectly  ignorant,  as  the  special  verdict  finds,  of  the  com- 
mission of  the  forgery,  of  the  sale  of  the  stock,  or  the  payment 
of  the  produce  of  such  sale  into  their  account  at  Martin  & 
Co.'s.  It  must  be  admitted,  that  they  were  so  far  imposed 
upon  by  the  acts  of  their  partner,  as  to  be  ignorant  that  the 
sum  above  mentioned  was  the  produce  of  the  plaintiff's  stock ; 
but  it  is  equally  clear  that  the  defendants  might  have  discov- 
ered the  payment  of  the  money,  and  the  source  from  which 
it  was  derived,  if  they  had  used  the  ordinary  diligence  of  men 
of  business.  If  they  had  not  the  actual  knowledge,  they  had 
all  the  means  of  knowledge  ;  and  there  is  no  principle 
♦290  of  law  upon  which  they  can  succeed  in  *  protecting 
themselves  from  responsibility,  in  a  case  wherein,  if 
actual  knowledge  was  necessary,  they  might  have  acquired  it 
by  using  the  ordinary  diligence  which  their  calling  requires. 

As  to  the  last  ground  of  objection  to  the  plaintiff's  right  to 
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recover,  it  is  argued,  that  by  the  agreement  into  which  she 
entered  with  the  bank,  and  under  which  she  has  received, 
from  the  time  of  the  sale,  the  dividends  which  would  have 
become  due,  she  has  disaffirmed  the  sale  with  a  full  knowl- 
edge of  all  the  facts,  and  therefore  cannot  now  be  allowed  to 
set  it  up  as  a  vaUd  sale.  But  it  appears  to  us  that  it  is  suffi- 
cient to  look  at  the  terms  of  such  agreement  to  give  an  answer 
to  the  objection.  That  agreement  expressly  reserves  to  Mrs. 
Keating  the  right  to  have  recourse  either  to  the  bank  or  the 
present  defendants  for  her  remedy,  as  she  may  be  advised. 
It  therefore  leaves  the  question  whether  the  sale  is  affirmed 
or  not  completely  in  uncertainty,  until  she  makes  her  elec- 
tion to  have  recourse  to  the  one  or  other ;  and  the  agreement 
is  one  which  causes  no  disadvantage  to  the  right  of  the 
defendants,  who,  if  liable,  can  only  be  liable  once  to  the  pay- 
ment of  the  money  actually  received,  whether  the  bank  have 
in  the  mean  time  advanced  the  dividends  or  not. 

Upon  the  whole,  therefore,  we  beg  to  state  our  opinion  to 
be,  that  upon  the  question  which  has  been  proposed  to  us 
by  your  Lordships,  Mrs.  Keating  has  the  right  to  recover 
the  produce  of  her  stock  against  the  surviving  partners  of  the 
firm  who  received  it,  under  the  circumstances  stated  in  the 
special  verdict  in  an  action  for  money  had  and  received  to 
her  use. 

The  Lord  Chief  Justice  of  the  Common  Pleas  desires  it  to 
be  expressly  understood,  tiiat  he  fully  concurs  in  the  opinion 
now  delivered. 

*  The  Lord  Chancellor,  coming  into  the  House  after  *  291 
the  learned  Judges  had  given  their  opinion  on  another 
case,  said :  I  was  not  present  when  the  learned  Judges  gave 
their  opinion  in  the  case  of  Marsh  v.  Keating^  which  was  a 
case  of  considerable  importance,  and  on  that  account  was  very 
fit  to  be  brought  here ;  and  it  was  in  consequence  of  that  I 
recommended  it  should  come  here,  when  it  was  before  me  in 
the  Court  of  Chancery.  The  learned  Judges  have  all  agreed 
in  opinion  in  support  of  the  judgment  below.  I  therefore 
move  your  Lordships  that  that  judgment  be  affirmed ;  but  at 
the  same  time  without  costs,  in  consideration  of  the  impor- 
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tance  of  the  question,  and  the  opinion  of  the  Court  below- 
having  been  in  favour  of  taking  the  sense  of  your  Lordships' 
House. 

Judgment  affirmed  without  costs. 

In  Chancert.  —  Before  the  Lords  Commissioners.    11  July,  1835. 

Ex  parte  Hare  and  Others,  Assignees  ;  in  the  Matter  of  Marsh,  Stra- 

CEY,  and  Graham. 

Mr.  Montagu  called  the  attention  of  the  Court  to  the  petitions  which 
stood  in  their  Lordships'  paper  for  hearing,  in  this  matter.  There  were 
nine  altogether,  but  he  would  only  trouble  the  Court  ¥dth  the  last ;  the 
object  of  which  was  to  put  an  end  to  the  litigation  arising  out  of  the 
forgeries  of  Fauntleroy.  The  judgment  of  the  House  of  Lords  in  Marsh 
y.  Keating  did  not  decide  the  question  in  dispute  between  the  Bank  of 
England  and  the  assignees  of  the  bankrupts,  inasmuch  as  the  special 
verdict  on  which  that  judgment  was  pronounced  did  not  state  a  most 
material  fact,  viz.,  that  the  governor  and  company  of  the  Bank  of  England 
had,  in  January,  1830,  caused  Mrs.  Eeating's  9000/.  stock  to  be  again 
credited  to  her  in  their  ledgers,  and  that  from  that  time  she  had  credit 
for  the  same.  That  fact  was  not  submitted  to  the  learned  Judges  or  the 
House  of  Lords.  The  assignees  and  the  creditors  of  the  bankrupts  have, 
after  being  well  advised  on  all  the  circumstances,  agreed  with  the  Bank 
Directors  upon  a  compromise  ;  and  this  petition  prayed  the  sanction  of 
the  Court  to  the  agreement.  He  then  read  the  material  parts  of  the  peti- 
tion, which,  after  stating  the  proceedings  in  this  Court  and  in  the  Court 
of  King's  Bench,  in  respect  to  Messrs.  Gahagan  and  Stone's  and 
*292  Mrs.  Keating's  *  proofs  of  debts  against  the  bankrupts,  further 
stated,  — 

That  all  the  claims  proved  and  made  against  their  joint  estate,  in 
respect  to  the  forgeries  of  Fauntleroy,  amounted  to  266,500/.  ;  and  that 
the  dividends  declared  on  those  proofs  in  1831  were  95,559/. ,  which  sum  was 
then  vested  in  exchequer  bills,  in  pursuance  of  the  order  (a)  of  this  Court 

That  in  August,  1834,  the  Bank  of  England  presented  a  petition  to  the 
Lord  Chancellor,  stating,  among  other  things,  that  the  creditors  who 
proved  those  debts  had  assigned  their  proofs  to  the  bank  for  valuable  con- 
sideration ;  and  praying  that  the  said  dividends  of  95,558/.,  with  the 
accumulations  of  interest  thereon  since  May,  1831,  might  be  ordered  to 
be  handed  over  to  the  bank. 

That  the  assignees  had  at  the  same  time  (August,  1834)  presented  a 
petition,  referring  to  the  opinions  whi(^  were  given  by  the  Judges  who 
attended  the  House  of  Lords  upon  the  argument  of  the  special  verdict ; 
and  stating  that  the  said  Ann  Keating  never  had  abandoned  or  given  up 

(a)   Vide  suproj  p.  251. 
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her  claim  to  her  stock,  but  on  the  contrary  that  she,  acting  for  the  benefit 
and  at  the  expense  of  the  Bank  of  England,  made  the  proof  of  debt  in 
question  v^th  the  full  understanding,  and  upon  the  undertaking  of  the 
bank,  that  such  proof  should  not  be  a  release  of,  or  in  any  way  lessen 
their  liability  to  replace  the  stock  in  specie,  and  expressly  reserving  to 
herself  her  demand  against  the  bank,  whether  the  proof  should  fail  or  be 
established.  And  further  stating  that  the  Bank  of  England,  being  liable 
in  respect  of  the  said  transfer  in  their  books,  did,  on  the  21st  January, 
1830,  cause  the  9000Z.  three  per  cent  annuities  to  be  again  credited  to  the 
said  Ann  Keating  in  one  of  their  ledgers,  and  that  since  that  time  she 
has  accordingly  had  credit  for  the  same  ;  which  fact  was  not  submitted 
for  the  consideration  of  the  Judges  or  Peers  in  the  House  of  Lords,  the 
same  not  having  been  known  to  the  assignees  at  the  time  when  their 
original  petition  to  expunge  the  debt  of  the  said  Ann  Keating  was  pre- 
sented ;  and  the  petitioners  therefore,  by  their  said  supplemental  peti- 
tion, prayed  that  their  former  petitions  might  be  again  set  down  for 
hearing  along  with  that  supplemental  petition,  and  that  the  said  Ann 
Keatmg's  proof  might  be  expunged. 

That  neither  the  said  last-mentioned  petition  nor  the  said  petition  of 
the  Bank  of  England,  had  yet  come  on  for  hearing;  but  the  same,  and ' 
also  the  said  four  other  petitions  (a)  of  the  assignees  for  expunging  other 
proofs  of  debts,  were  still  pending. 

That  a  treaty  of  compromise  had  lately  been  entered  into  by  the  peti- 
tioners with  the  governor  and  company  of  the  Bank  of  England ;  and 
after  much  discussion,  it  had  been  ascertained  that  the  said  governor  and 
company  were  willing  to  forego  all  further  claim  upon  the  estate  of  the 
said  bankrupts,  upon  receiving  out  of  the  funds  set  apart  under 
the  order  of  the  Lord  Chancellor  before  mentioned,  *  the  simi  of  *  293 
95,000/. ;  and  would  thereupon  consent  that  the  whole  of  the  said 
proofs  and  claims  made  or  to  be  made  in  respect  of  the  proceeds  of  stock 
sold  out  under  powers  of  attorney  alleged  to  have  been  forged,  should  be 
expunged  and  released. 

That  a  meeting  of  the  creditors  who  proved  their  debts  under  the  said 
commission,  was  held  on  the  16th  day  of  June  last,  in  pursuance  of  adver- 
tisement, in  order  to  receive  the  report  of  the  assignees  in  regard  to  the 
proceedings  which  had  been  taken  in  resisting  the  claims  against  the 
bankrupts'  estate,  in  respect  of  the  proceeds  of  stock  sold  under  powers 
of  attorney  alleged  to  have  been  forged,  and  to  assent  to  or  dissent  from 
an  agreement  or  compromise  proposed  to  be  made  witii  the  Bank  of  Eng- 
land, under  which  the  assignees  would  abstain  from  further  resisting  th^ 
proofs  made  against  the  estate  of  the  bankrupts,  in  respect  of  such  pro- 
ceeds as  aforesaid  ;  and  the  said  estate  would  be  wholly  released  from  all 
farther  claims,  upon  payment  of  a  certain  sum  out  of  the  funds  set  apart 
by  order  of  the  Lord  Chancellor,  to  answer  the  dividends  already  declared 
in  respect  of  such  proofs. 

(a)  Mentioned  in  the  order,  p.  251  supra, 
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That  one  hundred  and  twenty-six  creditors  of  the  said  bankrapts  who 
had  proved  debts  under  the  said  commission  attended  the  said  meeting, 
and  all  of  them,  except  one,  agreed  to  the  resolutions  here  set  forth;  and 
that  the  debts  of  the  creditors  so  agreeing  amounted  to  217,191/.  2s.  Id,^ 
and  the  debt  of  the  only  creditor  attending  who  dissented,  amounted  to 
the  sum  of  583/.  Ss.  lOd. 

That  the  following  are  the  resolutions  so  agreed  to  :  *'  That  this  meet- 
ing assents  to  the  assignees  agreeing  with  the  governor  and  company  of 
the  Bank  of  England  to  pay  to  the  said  governor  and  company  the  sum 
of  95,000/.  out  of  the  proceeds  of  the  funds,  part  of  the  bankrupt  estate, 
vested  in  exchequer  bills,  under  the  order  of  the  Lord  Chancellor  of  the 
12th  May,  1831  ;  upon  and  in  consideration  of  the  governor  and  company 
releasing  the  assignees  and  the  estate  and  effects  of  the  said  bankrupts 
from  all  dividends  already  declared  or  hereafter  to  be  declared,  and  all 
other  claims  and  demands  whatsoever  in  respect  of  the  various  sums 
proved  under  the  commission  against  the  joint  estate  of  Marsh,  Straoey, 
Fauntleroy,  and  Graham,  in  the  names  of  various  persons,  amounting  in 
all  to  the  sum  of  234,213/.  16«.  Id.,  in  respect  of  the  proceeds  of  stock 
sold  out  under  powers  of  attorney  alleged  to  have  been  forged  ;  and  also 
in  respect  of  a  further  debt  of  the  like  nature,  amounting  to  10,778/.  IZs. 
lOd.j  and  intended  to  have  been  brought  forward  for  proof  in  the  names 
of  Sir  Edward  Stracey  and  Josias  Henry  Stracey,  and  also  in  respect  of 
two  other  like  debts,  amounting  together  to  the  sum  of  18,221/.  12^.  6(f., 
proved  against  the  separate  estate  of  the  said  Henry  Fauntleroy  ;  or  in 
respect  of  any  other  debt,  claims,  or  demands  whatsoever,  against  the 
joint  or  separate  estates  of  the  said  bankrupts,  any  or  either  of  them,  for 
the  proceeds  of  stock  sold  out  under  powers  of  attorney  alleged  to  have 
been  forged.     And  this  meeting  hereby  fully  authorizes  and  em- 

*  294  powers  *  the  assignees  to  take  all  such  measures  as  they  shall  in 

their  discretion  think  fit  for  carrying  such  agreement  as  aforesaid 
with  the  Bank  of  England  into  full  and  complete  execution. 

That  the  total  amount  of  debts  proved  under  the  said  commissionSy 
exclusive  of  the  said  sums  proved,  as  hereinbefore  is  mentioned,  in  respect 
of  forged  stock,  is  the  sum  of  563,637/.  or  thereabouts  ;  and  the  total 
number  of  creditors  who  have  so  proved  is  1,050  or  thereabouts." 

The  petition  prayed  their  Lordships  to  confirm  the  said  resolutions,  and 
to  order  and  direct  that  the  petitioners  should,  out  of  the  said  sum  of 
95,559/.  Qs.  Id, ,  and  the  exchequer  bills  wherein  the  same  or  any  part 
thereof  was  invested,  and  the  profits,  interest  and  accumulations  thereof, 
pay  to  the  said  governor  and  company  the  sum  of  95,000/.  upon  and  in 
consideration  of  the  said  governor  and  company,  and  all  other  necessary 
parties,  releasing  the  petitioners  and  the  estate  and  effects  of  the  said 
bankrupts  from  all  claims  and  demands  whatsoever  in  respect  of  the 
premises,  in  the  manner  mentioned  in  the  said  resolutions.  And  that  the 
petitioners  might  be  at  liberty  to  take  all  proper  and  necessary  measures 
for  carrying  the  said  resolutions  into  effect,  and  that  all  the  surplus  and 
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remamder  of  the  said  sum  of  95,569^.  Ss.  Id.  exchequer  bills,  profits, 
interest  and  accumulations,  might  be  transferred  and  paid  to  the  petition- 
ers as  part  of  the  estate  of  the  said  bankrupts. 

The  Lords  Commissioners  said  that  they  did  not  see  any  objection  to 
the  prayer  of  the  petition,  and  they  assented  to  it. 


♦  APPEAL  ♦  295 

FROM  THE  COURT  OF  CHANCERY. 


ATTORNEY-GENERAL  v.  BRAZEN  NOSE  COLLEGE. 

1834. 

His  Majesty's  Attornet-General,  at  the  \ 

Relation  of  Edward,  Lord  Suffield,  and  >  Appellants. 
Alexander  Nowell,  Esq ) 

The  Principal  and  Scholars  of  Kino's  Hall 
and  College  of  Brazen  Nose,  in  Oxford,  .   ^ 
Governors  of  the  Free  School  of  Queen  (        ^ 
Elizabeth,  in  Middleton 

CharUy  Estate.     Trust. 

WLere  a  fond  is  given  to  the  members  of  a  corporate  body  as  trustees  for 
the  maintenance  of  a  school,  if  such  fund  is  not  given  out  and  out,  but 
only  as  the  trustees  may  think  best  to  apply  it  for  the  advantage  of 
the  school,  the  surplus,  after  satisfying  the  exact  charge  first  created 
upon  the  fund,  belongs  to  the  trustees.* 

The  manner  in  which  the  donor  of  the  fund,  who  was  the  first  trustee 
under  the  grant  by  which  the  school  was  provided  for,  conducted  himself 
in  the  distribution  of  the  fund,  is  very  strong  evidence  of  intention,  and 
may  be  so  treated  by  the  Court  in  construing  the  grant  itself.' 


^  See  Jack  v.  Burnett,  12  CI.  &  Fin.  812;  Attorney- General  v.  Dean  & 
Canons  of  Windsor,  8  H.  L.  Cas.  369;  Mayor  of  Beverley  v.  Attomey- 
.  General,  6  H.  L.  Cas.  310;  S..C.,  6  De  G.,  M.  &  G.  256;  Mayor  of  South 
MoHon  V.  Attomey-Greneral,  5  H.  L.  Cas.  1;  Attomey-Greneral  v.  Wax- 
chandlers'  Company,  L.  R.  8  £q.  452;  College  of  St.  Mary  Magdalen  v. 
Attorney-General,  6  H.  L.  Cas.  189;  Merchant  T^ors'  Co.  v.  Attorney- 
General,  L.  R.  6  Ch.  Ap.  512;  Attorney-General  v.  Rector  and  Church- 
wardens of  Trinity  Church,  9  Allen,  422. 

*  As  to  the  effect  of  usage  in  the  administration  of  a  charity,  see  Perry 
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July  16,  August  13. 

This  was  an  information  filed  by  the  Attorney-General  in 
the  Court  of  Chancery,  at  the  relation  of  the  appellants, 
against  the  respondents,  on  the  18th  of  June,  1827,  to  obtain 
the  decree  and  directions  of  the  Court  for  the  better  mainten^ 
ance  and  augmentation  of  the  Free  School  of  Queen  Eliza- 
beth, at  Middleton,  in  the  county  of  Lancaster ;  and  for  the 
application  of  the  surplus  rents,  and  the  fines  arising  from  the 
charity  estates  in  question  in  the  cause,  to  those  purposes, 
such  surplus  income  being  alleged  to  be  unlawfully  applied 
by  the  respondents  to  their  own  use,  or  for  their  general  cor- 
porate purposes. 
*  296  *  The  case  stated  by  tiie  information  was  in  sub- 
stance as  follows :  That  by  letters  patent,  bearing  date 
on  or  about  the  11th  of  August,  1572,  and  in  the  fourteenth 
year  of  the  reign  of  Queen  EUzabeth,  after  reciting  that  Alex- 
ander Nowell,  clerk,  Dean  of  the  Cathedral  Church  of  St. 
Paul's,  London,  had  humbly  prayed  that,  whereas  within 
the  parish  of  Middleton  aforesaid,  a  certain  Grammar  School 
anciently  held  and  used,  then,  from  the  smallness  of  the  sti- 
pend of  the  head-master  of  the  same,  had  been  deserted,  and 
almost  reduced  to  nothing,  she,  for  the  re-establishing  of  the 
same  school,  and  also  for  the  better  information,  instruction, 
and  education  in  literature  of  boys  and  young  men  dwelling 
in  Middleton  aforesaid,  Preswick,  and  Oldham,  and  the  other 
places  thereunto  adjoining,  should  think  fit  to  erect,  found, 
and  establish  a  certain  free  and  perpetual  grammar  school, 
which  should  last  for  ever,  constantly  in  the  same  village  of 
Middleton ;  she,  of  that  singular  care  which  she  had  for  the 
pious  and  liberal  bringing  up  of  the  youth  of  her  kingdom, 
and  of  the  benevolence  with  which  she  cultivated  literature, 
which  was  of  the  greatest  assistance  in  imparting  and  culti- 
vating virtue,  and  the  pursuit  of  science  as  well,  did  will. 

Trusts,  §  745;  Attorney- General  v.  Murdoch,  1  De  6.,  M.  &  G.  S6; 
Attorney- General  v,  Dublin,  38  N.  H.  459;  Attorney- General  v.  Roch- 
ester, 5  De  G.,  M.  &  G.  797;  Drummond  v.  Attorney-General,  2  H.  L. 
Gas.  837. 
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grant  and  ordain,  that  by  virtue  of  those  her  letters-patent, 
there  might  and  should  be  for  ever,  within  the  aforesaid  vil- 
lage and  parish  of  Middleton,  a  certain  free  and  perpetual 
grammar  school,  for  the  education  and  instruction  of  youth 
therein,  and  in  the  neighboring  places  dwelling,  in  grammar, 
which  should  remain  for  ever,  and  be  called  the  free  school 
of  Queen  Elizabeth,  in  Middleton,  with  one  master  or  peda- 
gogue, and  one  under-master ;  and  whensoever  the  office  or 
place  of  master  or  pedagogue  should  in  future  become  void, 
her  Majesty  willed  and  ordained  that  Hxen  and  so  often 
the  aforesaid  Alexander  Nowell,  during  his  *  life,  in  *  297 
the  manner  therein  mentioned,  should  nominate  and 
appoint ;  and  after  the  death  of  the  said  Alexander  Nowell, 
the  principal  and  scholars  of  Eang's  Hall  and  College  of  Bra- 
zen Nose,  in  Oxford,  and  their  successors,  or  the  principal  and 
the  majority  of  six  senior  scholars,  fellows  of  the  same  King's 
Hall  and  College  for  the  time  being  for  ever,  in  the  manner 
therein  mentioned,  should  choose  and  appoint  a  man,  honest, 
learned,  and  fit  for  the  office  of  master  or  pedagogue  of  the 
free  school  aforesaid :  also  her  said  Majesty  did  make,  nomi- 
nate, constitute,  and  incorporate  the  persons,  when  so  nomi- 
nated or  elected  and  appointed  as  masters  or  pedagogues  of 
the  free  school  aforesaid,  in  form  aforesaid,  masters  thereof 
for  ever;  and  that  the  said  masters  or  pedagogues  of  the 
free  school  aforesaid  might  and  should  be  one  body  corpor- 
ate in  themselves  in  deed  and  name,  by  the  name  of  the 
master  of  the  free  school  of  Queen  Elizabeth,  in  Middle- 
ton  ;  and  that  by  the  same  name  they  might  plead  and  be  im- 
pleaded, and  every  of  them  might  so  do  in  all  Courts.  The 
said  Alexander  Nowell  in  his  life-time,  and  the  principal  and 
scholars  of  the  said  college  after  his  death,  were  declared 
entitled  to  nominate  and  appoint  the  under-master.  And 
moreover  she  did  will,  ordain,  and  grant,  that  the  principal 
and  scholars  of  King's  Hall  and  College  of.  Brazen  Nose,  in 
Oxford,  and  their  successors,  should  be  governors  of  the  free 
school  aforesaid  for  ever ;  and  that  they  and  their  successors, 
governors  of  the  aforesaid  free  school,  in  deed,  fact,  and 
name,  should  be  one  body  corporate  and  politic  in  themselves, 
for  ever,  by  the  name  of  principal  and  scholars  of  King's  Hall 
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and  College  of  Brazen  Nose,  in  Oxford,  governors  of  the  free 
school  of  Queen  Elizabeth,  in  Middleton,  incorporate  and 

established.    The  principal  and  scholars  were  for  this 
*298    purpose  incorporated  and  *made  capable  of   taking 

lands,  &c.,  and  were  to  have  a  conunon  seal,  Jcc.     And 
she  did  will  and  ordain,  that  further  there  should  be,  of  her 
own  foundation,  in  the  aforesaid  King's  Hall  or  College  of 
Brazen  Nose,  in  Oxford  aforesaid,  above  the  ancient  and  ac- 
customed number  of  sholarships  and  scholars  established  in 
the  same  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford, 
six  scholarships  or  places  for  scholars,  to  continue  for  ever ; 
and  that  six  proper  youths,  who  should  have  perfectly  learned 
the  rudiments  of  grammar  (either  in  the  free  school  afore* 
said,  which  she  chiefly  desired,  if  so  many  from  time  to  time 
therein  should  be  found  who  should  have  been  in- the  same 
school  for  three  years  at  the  least,  or  otherwise  in  the  schools 
of  Whalley  or  Burneley,  in  her  said  county  of  Lancaster,  if 
so  many  in  the  same  or  any  other  of  them  should  be  found 
fit,  who  had  been  in  any  other  of  them  for  three  years  at  the 
least ;  or  otherwise,  in  any  other  grammar  school  in  her  said 
county  of  Lancaster),  should  be  joined  to  the  said  King's 
Hall  and  College  aforesaid,  from  time  to  time,  and  unto  the 
same  scholarships  or  places  for  scholars  from  time  to  time 
should  be  appointed  and  constituted,  and  should  enjoy  the 
same  for  six  years  and  no  more,  and  should  be  called  scholars 
of   Queen  Elizabeth,  in  Bang's  Hall  or  College  of  Brazen 
Nose,  and  should  have  a  perpetual  succession ;  and  that  the 
nomination  of  such  six  scholars,  from  time  to  time  to  be 
chosen  into  the  said  King's  Hall  and  College  of  Brazen  Nose 
aforesaid,  should  belong  and  appertain  to  the  said  Alexander 
NoweU  as  long  as  he  should  live,  and  after  his  decease  to  the 
said  principal  and  scholars  of  the  King's  Hall  and  College  of 
Brazen  Nose  aforesaid,  and  their  successors  for  ever,  to  be 

nominated  and  elected  in  the  manner  and  form  in  which 
*  299  the  then  present  scholars,  fellows  of  the  same  *  King^s 
Hall  and  College,  were  nominated  and  chosen.  The 
letters-patent  then  directed  the  manner  in  which  the  presen- 
tation of  the  said  scholars  should  be  made,  and  commanded 
that  they  should  be  subject  to  the  same  statutes  and  ordinan- 
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ces  as  the  other  scholars  of  the  college,  with  which  college 
they  were  incorporated.  The  letters-patent  then  recited 
Alexander  Nowell's  purpose  to  establish  more  scholarships, 
and  gave  license  to  the  said  Alexander  Nowell,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  that  he  or  the  j,  or  any  one 
of  them,  might,  and  might  be  able  to  make,  found,  erect  and 
establish  seven  scholarships  or  places  for  scholars  (besides  the 
aforesaid  six  scholarships  thereby  Established,  and  above  the 
accustomed  nimiber  of  scholarships,  in  the  aforesaid  King's 
Hall  and  College  aforesaid,  of  old  appointed),  either  all 
together  or  at  different  times,  in  the  said  King's  Hall  and  Col- 
lege for  ever,  and  to  all  future  times  to  continue.  These 
scholarships  were  to  be  under  the  same  regulations  as  those 
previously  established,  and  the  said  seven  scholars  were  to  be 
elected  from  Middleton  school,  or  from  the  schools  of  Whal- 
ley  or  Bumeley,  or  any  other  grammar  school  in  the  county 
of  Lancaster.  Their  stipends  to  be  fixed  by  Alexander 
Nowell,  his  heirs,  &c. ;  and  power  was  granted  to  Alexander 
Nowell  during  his  life,  and  to  the  principal  and  scholars  after- 
wards, to  make  ordinances  touching  the  governing  and  direct- 
ing the  masters,  &c.,  and  touching  the  stipends  and  salaries 
of  the  said  master  and  under-master  of  the  free  school  afore- 
said ;  and  of  the  scholars  in  King's  Hall  and  College  afore- 
said, as  well  founded  as  aforesaid  or  to  be  founded,  and  every 
of  them ;  and  also  every  other  thing  whatsoever,  signified  or 
to  be  signified,  touching  and  concerning  the  same  free  school, 
and  the  scholars  of  the  same  for  the  time  being,  and 
the  order,  governance,  *  preservation  and  disposition  *  300 
of  the  rents  and  revenues  for  the  support  of  the  said 
free  school  and  scholara,  so  that  the  said  ordinances  and 
statutes  should  not  be  contrary  to  the  ordinances  in  those  her 
letters-patent  expressed  ;  which  said  statutes  and  ordinances, 
so  to  be  made,  she  did  will,  grant  and  command,  firmly  and 
inviolably  to  be  observed  from  time  to  time  for  ever.  Her 
Majesty  then  granted  certain  lands  to  the  principal  and  fel- 
lows, governors  of  the  free  school  of  Queen  Elizabeth,  for 
the  purposes  of  the  school.  The  premises  granted  extended 
to  the  value  of  282.  7«.  2d.  per  annum,  to  hold  to  the  princi- 
pal and  scholars,  governors  of  the  free  school,  and  their  sue- 
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cessors,  in  free  alms,  paying  to  the  Queen  the  yearly  rent  of 
8Z.  7 8.  2d. ,  To  this  intent,  that  out  of  the  premises  thereby 
before  granted,  and  of  other  lands,  tenements,  rents,  and 
hereditaments  in  future,  to  the  use  of  the  free  school  afore- 
said, and  (a)  the  scholars  aforesaid,  and  granted  to  the  use  of 
the  aforesaid  principal  and  scholars  of  King's  Hall  and  Col- 
lege of  Brazen  Nose,  in  Oxford,  governors  of  the  free  school 
aforesaid,  or  their  successors,  to  be  given  and  granted,  the 
said  principal  and  scholars  of  King's  Hall  and  Brazen 
*  801  Nose,  in  Oxford,  governor^  *  of  the  free  school  afore- 
said, and  their  successors,  should  pay,  or  cause  to  be 
paid,  annually  for  ever,  a  certain  annual  stipend  of  twenty 
marks,  at  the  least,  of  lawful  money  of  England,  to  the 
aforesaid  Edmund  Ireland,  the  then  master  of  the  free  school 
aforesaid,  and  his  successors  for  the  time  being;  a- certain 
annual  stipend  of  ten  marks,  at  the  least,  of  lawful  money  of 
England  aforesaid,  to  the  aforesaid  under-master  of  the  afore- 
said free  school,  for  the  time  being,  at  the  feast  of  St.  Michael 
the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin 
Mary,  or  within  four  weeks  next  following  the  said  feasts,  by 
equal  portions ;  and  to  each  of  the  six  scholars,  by  her  as 
aforesaid  founded,  and  to  be  chosen  and  elected  into  King's 
Hall  and  College  aforesaid,  from  time  to  time,  five  marks  of 
lawful  money  of  England,  annually  payable  at  the  four  per- 
iods of  the  year,  &c.  And  moreover,  she  gave  and  granted 
to  the  aforesaid  principal  and  scholars  of  King's  Hall  and 
College  of  Brazen  Nose,  in  Oxford  aforesaid,  governors  of  the 
free  school  aforesaid,  and  to  their  successors,  special  and  free 

(a)  The  passage  here  was  said  to  be  incorrectly  translated,  the  words 
being,  **  Ed  tamen  intentione,^*  and  it  was  said  that  the  word  tamen  was  put 
in  opposition  to  the  words,  **  ad  proprium  opus  et  usum.^^  The  w^hole 
passage  stood  thus  in  the  original:  ^'prsedict'  principali  et  scholaribus 
Aulffi  Regise  et  Collegii  de  Brasen  Nose  in  Oxon',  Gubematoribus  liberse 
scholse  ReginsB  Elizabeth,  in  Middleton  prsd%  et  successoiibus  suis,  im- 
perpetuum»ad  propriu,  opus  et  usum  eorundem  principalis  et  scholariiu', 
ejusdem  Aulas  Regis  et  Collegii  de  Brasen  Nose,  Gubematorum  liberse 
scholse  prsed',  et  successonun  suorum  imppm.  Ek  tamen  intentione  quod 
et  prsemissis  concessis,  &c.  ad  usum  liberse  schoUe  prsed',  et  discipulorum 
prsedcorum,  prsedictis  principali  et  scholaribus  Aulse  Regise,  Gubemato- 
ribus, &c." 
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license,  &e.,  to  receive  to  them  and  their  successors,  after  the 
date  thereof  for  ever  (above  the  premises  thereby  granted, 
and  above  the  lands,  tenements,  and  hereditaments  whatso- 
ever received,  or  to  be  thereafter  received,  by  the  aforesaid 
principal  and  scholars  of  King's  Hall  and  College  of  Brazen 
Nose,  in  Oxford,  by  virtue  of  any  letters-patent,  by  her  pro- 
genitors, or  any  of  them,  or  by  their  license  to  the  same  prin- 
cipal and  scholars  thereinbefore  granted),  as  well  for  the  better 
support  and  maintenance  of  the  free  school  aforesaid,  and 
scholars  aforesaid,  those  as  well  thereby  founded  as  those  in 
future  to  be  founded,  as  for  the  support  of  poor  students  in 
the  said  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford 
aforesaid,  and  for  further  augmenting  the  number  of 
scholars  *  or  students,  as  well  of  her,  her  heirs  and  sue-  *  802 
cessors,  as  of  the  said  Alexander  Nowell,  his  heirs, 
&c.,  or  of  any  other  persons  or  person  whatsoever,  any 
manors,  &c.,  within  the  kingdom  of  England,  or  elsewhere 
within  her  dominions,  which  were  not  held  immediately  of 
her,  her  heirs  or  successors,  in  capite  or  otherwise,  by  military 
services,  if  only  they  did  not  exceed  the  clear  yearly  value 
of  lOOZ.  beyond  all  burdens  and  reprisals,  according  to  the 
true  yearly  value  of  the  same;  and  to  the  same  Alexander 
Nowell,  his  heirs,  &c.,  and  to  any  persons  whomsoever  that 
he  or  they  might  give,  &c.,  the  manors,  &c.,  which  were  not 
held  for  her,  her  heirs  or  successors,  immediately,  in  capite  or 
otherwise,  by  military  service,  of  the  clear  yearly  value  of 
100/.  beyond  all  burdens  and  reprisals,  according  to  the  true 
ancient  value  of  the  same,  to  the  said  principal  and  scholars 
of  King's  Hall  and  College  of  Brazen  Nose,  in  Oxford  afore- 
said, governors  of  the  free  school  aforesaid,  and  to  their  suc- 
cessors, for  the  use  aforesaid,  for  ever ;  by  the  tenor  of  those 
presents  likewise  she  gave  special  license  to  have,  hold,  and 
enjoy,  and  in  mortmain,  to  the  said  principal  and  scholars  of 
King's  Hall  and  College  of  Brazen  Nose,  in  Oxford  aforesaid, 
governors  of  the  free  school  aforesaid,  and  their  successors, 
to  possess  for  ever  as  therein  mentioned. 

The  information  then  stated  certain  deeds  creating  the 
funds  necessary  for  carrying  into  eflfect  the  intention  ex- 
pressed in  the  letters-patent ;  most  of  these  were  deeds  relat- 
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ing  to  lands  which  Dean  Nowell  had  himself  purchased. 
These  lands  were  granted  by  Dean  Nowell  to  the  Queen,  mjnd 
by  her  second  letters-patent  were  granted  by  her  for  the  pur- 
poses  of  the  charity.     This  course  was  adopted  in  order  to 

avoid  the  statutes  of  mortmain. 
*  803  *  And  the  information  further  stated,  that  by  letters- 
patent,  dated  25  June,  1579,  it  was  witnessed  that  her 
Majesty  of  her  special  grace,  &c.,  and  also  at  the  humble 
petition  of  the  said  Alexander  Nowell,  gave  and  granted  to 
the  principal  and  scholars  of  Brazen  Nose,  governors  of  her 
said  free  school  in  Middleton,  all  that  the  said  lordship  and 
manor  of  Upbury,  and  other  the  hereditaments  and  premises 
mentioned  and  comprised  in  a  certain  deed-poll  therein  refer- 
red to,  all  and  singular  which  premises  her  said  Majesty  then 
lately  had,  to  her  or  her  heirs  and  successors,  of  the  gift  and 
grant  of  the  said  Alexander  Nowell,  as  by  the  writing  of  the 
said  Alexander  to  her  made,  and  in  her  Chancery  enrolled,  of 
record  more  fully  was  manifest  and  appeared,  as  fully,  and 
freely,  and  wholly,  as  any  person  or  persons  theretofore  hav- 
ing, holding,  or  being  seised  of  the  same,  or  any  parcel  of  the 
same,  ever  had,  or  ought  to  have  held  or  enjoyed  the  same, 
or  any  parcel  of  them ;  to  hold  in  perpetual  mortmain,  to 
possess  the  said  manors,  &c.,  with  their  appurtenances,  to  the 
said  principal  and  scholars  of  King's  Hall  and  College  afore- 
said, governors  of  her  said  free  school  in  Middleton,  and 
their  successors ;  to  hold  of  her  said  Majesty,  her  heirs  and 
successors,  in  free,  pure,  and  perpetual  alms,  for  ever.  And 
her  said  Majesty  willed  also,  that  the  aforesaid  principal,  and 
every  one  of  the  fellows  of  the  college  aforesaid,  when  they 
should  receive  the  said  letters-patent  of  her  Majesty's  said 
gift,  should  each  separately  take  an  oath  in  their  public 
assembly,  that  they  would  pay  over  (a)  the  rents  and 
*  304  simis  of  money  which  from  the  said  *  manor  of  Upbury 
and  rectory  of  Gillingham  should  come  into  their  hands, 
unto  ana  for  the  purposes  thereinafter  set  forth,  for  ever,  in 
all  times  then  to  come;  that  is  to  say,  that  they  would  pay 

(a)  This  expression,  it  was  contended,  on  the  part  of  the  respondents, 
was  improperly  translated.  The  word  was  impendent^  which  was  said  by 
them  to  mean  not  to  *'  pay  over,"  but  to  **  bestow  "  or  "  employ." 
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every  year  to  each  of  her  said  Majesty's  thirteen  poor  scholars, 
elected  out  of  her  free  school  in  Middleton  aforesaid,  or  other 
schools  in  her  said  county  of  Lancaster,  according  to  her  foun- 
dation of  the  said  school  for  their  support  (a),  SI.  6a.  8d.  of 
lawful  money  of  Great  Britain ;  and  to  the  master  of  her  said 
free  school  in  Middleton,  23«.  4rf,  per  annum ;  and  to  the 
under-master  of  the  said  school,  SL  6a.  8d.  per  annum  ;  as  an 
augmentation  or  increase  of  their  stipends,  by  equal  portions, 
every  period  of  three  months,  or  usual  quarters  of  the  year. 
Also,  as  she  understood  that  the  stipends  of  the  principal  and 
fellows  of  the  said  college  were  Very  small,  her  said  Majesty 
willed,  that  out  of  the  said  rents  and  sums  of  money  they 
should  pay  6«.  8d.  every  week  for  the  improvement  of  the 
commons  of  the  said  principal  and  fellows  who  should  be 
present  in  the  said  college  during  those  weeks,  or  should  be 
absent  on  college  business ;  of  which  sum,  every  week,  16d. 
should  be  given  to  the  principal,  if  present ;  lOd.  to  the  vice- 
principal,  if  present ;  and  the  other  4«.  6d.  to  the  fellows  who 
should  be  present,  for  the  increase  of  their  commons  ;  but  if 
the  principal,  vice-principal,  fellows  or  fellow,  should  be 
absent,  and  that  absence  be  not  on  the  business  of  the  col- 
lege, then  her  Majesty  willed  that  they  should  give  them  no 
part  of  the  said  6%.  8d.  for  the  time  of  such  absence ;  but 
when  the  principal  should  be  absent,  and  not  on  the  business  of 
the  college,  then  her  Majesty  willed  that  they  should 
give  no  part  of  the  said  6%.  8d.  for  *  the  time  of  *  805 
such  absence ;  but  when  the  principal  and  scholars 
should  be  absent,  and  not  on  the  business  of  the  college,  the 
vice-principal  then  present  should  receive  16d. ;  and  when 
the  vice-principal  should  be  absent,  and  not  on  the  business 
of  the  college,  the  senior  of  the  fellows  who  should  fill  his 
place  shoidd  receive  lOd.  above  and  beyond  his  share  of-  the 
said  4«.  6d. :  moreover,  her  Majesty  wUled  that  every  princi- 
pal and  fellow  at  the  time  of  his  election  or  admission,  or 
afterwards,  severally  should  take  an  oath  at  the  public  assem- 
bly of  the  fellows  of  the  college  aforesaid,  that  they  would 

(a)  The  words  here  were  ad  ipsorum  victum,  which  the  respondents 
contended  meant  *'  towards  their  living.'' 
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expend  (a)  the  said  rents  and  sums  of  money  for  the  pur- 
poses aforesaid  ;  and  also  should  take  an  oath  that,  as  oft^n 
as  any  fellowship  or  fellowships  should  happen  to  be  vacant, 
they  should  choose  and  admit  him  or  them  from  among  her 
said  scholars  aforesaid  who  should  either  be  superior  or  equal 
to  the  other  competitors  in  erudition,  probity  of  conduct,  or 
piety,  into  such  fellowship  or  fellowships. 

The  information  stated  that  the  rents  under  the  indenture 
of  26th  October,  1574,  together  with  the  conventional  rent  of 
41.  13«.  4d,^  amounting  together  to  83Z.  0«.  Gd.^  were  for  sev- 
eral years  received  by  the  principal  and  scholars,  and  applied 
by  them  in  payment  of  the  stipends  under  the  letters-patent. 
But  that  after  the  year  1690,  the  rent  of  il.  13«.  4<i.  ceased 
to  be  so  applied,  but  was  applied  by  them  to  their  own  use, 
they  alleging  that  it  was  the  intention  of  Alexander  Nowell 
that  the  same   should  be  unappropriated,  and  fall  into  the 

general  revenues  of  the  college.  That  there  was  no 
*  306    evidence  of  such  intention  in  the  letters-patent.    *  That 

the  principal  and  scholars,  for  several  years  after  they 
entered  into  receipt  of  the  rent  of  66Z.  13«.  4<i.,  applied  the 
same  in  payment  of  the  stipends,  except  certain  portions 
during  non-residence,  which  were  improperly  applied  to  their 
own  use.  That  at  Michaelmas,  1686,  the  principal  and  schol- 
ars entered  into  possession  of  the  manor  of  Upbury,  and 
granted  leases  for  short  terms,  reserving  the  old  rent,  and 
took  fines  upon  renewals,  and  applied  the  fines  and  surplus 
rents  to  their  own  use.  That  for  several  years  after  the  date 
of  the  letters-patent,  the  surplus  rents  were  applied  in  pay- 
ment of  the  stipends  in  support  of  the  thirteen  scholarships  ; 
but  that  in  1700,  these  thirteen  scholarships  were  reduced 
and  consolidated,  notwithstanding  which,  there  had  been  b 
deficiency  of  candidates  for  the  scholarships.  And  that  the 
stipends  unappropriated  were  applied  by  the  principal  and 
scholars  to  their  own  use,  or  to  the  general  benefit  of  the  col- 
lege. The  information  then  stated  the  particulars  of  what 
the  trust  estates  consisted,  the  manner  in  which  the  value  of 

(a)  This  was  another  instance  of  the  alleged  inaccuracy  of  the  trans- 
lation. The  verh  was  impendoy  which  it  was  urged  meant  to  ^*  apply, 
bestow,  or  employ." 
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those  estates  had  increased,  and  in  which  the  income  had 
been  applied.  The  information  alleged  that  the  school-house 
had  been  built  at  the  expense  of  Alexander  Nowell,  and  that 
it  T?BS  now  in  a  ruinous  state  and  condition. 

The  information  further  stated,  that  the  school  consisted  of, 
and  was  divided  into,  an  upper  and  a  lower  school ;  whereof 
the  upper  school  contained  about  forty  or  fifty  boys,  who 
were  for  the  most  part  taught  only  reading,  writing,  and  arith- 
metic, a  very  few,  if  any,  of  the  boys  being  instructed  in 
classical  learning,  according  to  what  appeared  by  the  letters- 
patent  to  have  been  the  primary  intention  of  the  said  estab- 
lishment, but  which  had  for  a  great  many  years  past 
been  wholly,  or  almost  wholly,  neglected  *  and  aban-  *  307 
doned  ;  that  the  lower  school  contained  about  sixty  or 
seventy  boys  and  girls,  who  were  taught  only  reading  and 
writing ;  and  that  for  their  education  in  the  upper  school  the 
boys  paid  to  the  said  head-master  the  sum  of  11,  la.  each  per 
quarter ;  and  that  for  their  education  in  the  lower  school,  the 
boys  and  girls  paid  to  the  said  under-master,  in  some  cases 
the  sum  of  four-pence,  and  in  other  cases  the  sum  of  two- 
pence each  by  the  week ;  all  which  payments,  together  with 
the  subjects  and  mode  of  instruction,  were  alleged  by  the 
information  to  be  contrary  to,  or  wholly  inconsistent  with,  the 
charitable  intents  and  purposes  of  the  founders. 

The  information  further  stated,  that  no  scholars  had  been 
elected  from  the  school  at  Middleton  for  several  years  past ; 
that  the  purposes  of  the  charity  were  neglected,  notwith- 
standing the  funds  were  amply  sufficient.  It  alleged  that  the 
respondents  were  trustees  of  the  whole  surplus  income,  for 
the  benefit  of  the  free  grammar  school  at  Middleton,  and  such 
other  objects  of  the  founder's  boimty  as  were  stiU  capable  of 
being  carried  into  effect.  But  that  they  had  for  a  century 
ceased  to  apply  the  income  of  the  charity,  except  to  pay  the 
stipends  of  the  master  and  under-master. 

And  the  information  therefore  prayed,  that  the  rights  of  the 
charity,  in  respect  of  the  several  matters  mentioned  in  the 
information,  might  be  ascertained  and  declared ;  that  all 
proper  directions  might  be  given  for  the  establishment  and 
maintenance  of  the  charity,  and  for  the  increase  and  augmen- 
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tation  of  the  ^aid  establishment,  by  and  out  of  the  charity 
estates ;  and  that  an  account  might  be  taken  of  the  estates 
belonging  to  the  charity,  or  which  were  then  subject  to  the 
trusts  thereof,  and  of  what  was  due  in  respect  thereof 
*  308  from  the  respondents,  in  their  capacity  of  *  governors 
of  the  free  school  of  Queen  Elizabeth  at  Middletou ; 
and  that  what  should  be  found  due  from  them  might  be 
answered  and  paid  by  them ;  and  that  it  might  be  referred 
to  one  of  the  Masters  of  the  Court  to  approve  of  a  scheme 
for.  the  applica1:ion  thereof,  and  for  the  better  regulation  of 
the  charity  in  future,  and  the  administration  of  the  charity 
estates,  and  the  application  of  the  funds  and  income  of  the 
charity  to  the  purposes  so  to  be  declared  respecting  the  same ; 
and  that  in  the  meantime  a  receiver  might  be  appointed  of 
the  charity  estates,  with  the  usual  directions. 

The  answer  of  the  respondents  admitted  the  letters-patent 
and  other  documents,   and  admitted  the  possession  of  the 
estates.     The  answer  then  stated  that  the  rents,  amounting 
to  20L  pfer  annmn,  under  the  first  letters-patent,  were  applied 
in  payment  of  the  stipends  of  the  master  and  under-master. 
That  from  1589,  the  rent  of  661.  13«.  4A,  which  was  also 
reserved  on  the  subsequent  le&se,  was  also  duly  applied,  ex- 
cept as  to  some  parts  of  such  stipends,  which  were  allowed  to 
fall  into  the  general  revenue  of  the  college ;  and  afterwards 
the  dispQsition  thereof  was  regulated  by  A.  Nowell.     That 
the  endowment  of  thirteen  scholars  failed  of  taking  full  effect. 
That  there  was  no  time  when  the  scholarships  were  filled 
from  Middleton  school.     That  in  consequence  of  that  circum- 
stance, other  students  were  nominated  by  NoweU  ;   and  that 
as  early  as   1609,  birth  in  Lancashire   became  a  sufiScient 
ground  of  eligibility.     That  as  the  respondents  believed  that 
the  number  of  scholars  could  not  by  any  remedial  means 
be  kept  full,  they  did  about  the  year  1700  effect  a  consolida- 
tion of  twelve  of  the  scholarships  into  one ;   that  the  conso- 
lidated stipends  were  paid,  except  during  vacancies. 
*  309    *  That  the  thirteenth  scholarship  was  usually  vacant ; 
and  that  the  surplus,  after  answering  the  prescribed 
payments,  was  used  for  the  general  benefit  of  the  college,  in 
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the  same  manner  as  it  had  been  during  the  life  of  Dean 
Nowell  himself. 

The  answer  further  stated,  that  the  reirt  of  iL  13«.  4rf.  was 
applied  towards  the  finding  of  the  Queen's  scholars  until  1590, 
when  the  principal  and-  scholars  came  into  possession  of  the 
rents  and  profits  of  the  manor  of  Upbury,  when  Dean  Nowell, 
considering  it  unappropriated,  allowed  it  to  fall  into  the  gen- 
eral revenues  of  the  college ;  and  afterwards,  in  1590,  1591, 
and  1592,  Dean  Nowell  applied  to  the  principal  and  scholars 
to  pay  it  to  one  of  his  relations,  and  which  was  done  for 
those  three  years,  and  the  money  itself  had  been  ever  since 
disposed  of  as  part  of  the  unappropriated  revenues  of  the 
college. 

The  answer  further  stated,  that  the  defendants  had  con- 
stantly allowed  the  master  of  the  school  to  hold  and  enjoy 
the  lands  attached  to  it.  That  the  stipends  to  the  master  and 
under-master  had  been  duly  and  regularly  paid.  That  no 
scholars  had  been  elected  from  Middleton  to  Brazen  Nose 
during  the  last  twenty  years ;  but  by  reason  that  the  regis- 
tries of  the  said  college,  though  they  regularly  noticed  the 
elections  and  dates  of  the  elections  of  scholars,  did  not, 
except  occasionally,  indicate  from  what  school  they  came, 
the  respondents  did  not  know  and  could  not  set  forth 
whether,  during  the  space  of  the  last  century,  any  scholars 
had  been  elected  from  the  said  school  at  Middleton  to  Brazen 
Nose  College  aforesaid ;  but  they  believed  that  in  all  such 
elections  a  preference  had  been  given  to  such  candidates,  if 
any,  as  presented  themselves  from  schools  within  the 
scope  and  directions  of  the  said  *  grant.  And  the  *  810 
defendants  stated  they  did  not  believe  that  it  was 
the  intention  of  Queen  Elizabeth  or  of  Dean  Nowell  that 
the  whole  of  the  trust  property  should  be  applied  for  the  sus- 
tentation  of  the  school,  but  that  Brazen  Nose  College  was  an 
equal  object  of  Dean  Nowell's  bounty ;  and  they  supported 
this  allegation  by  reference  to  the  conduct  of  Dean  Nowell 
himself,  with  respect  to  the  appropriation  of  tiie  funds.  They 
further  alleged  that  Alexander  Nowell  was  educated  at  Bra- 
zen Nose,  was  a  fellow  of  the  college,  and  subsequently  to  the 
second  letters-patent  became  principal  thereof,  and  during  the 
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time  he-  was  such  principal  the  surplus  of  the  rents  was  taken 
by  the  college  for  its  own  prot)er  use.  They  submitted  that 
he  purposely  limited  the  stipends,  in  the  expectation  that  the 
rents  would  not  be  increased,  nor  the  stipends  altered ;  and 
that  he  meant  and  intended  that  the  contingent  advantage 
which  might  accrue  from  a  fine  upon  the  renewals  of  the  lease 
of  the  said  estates,  in  case  the  same  should  progressively  in- 
crease in  value,  would  and  should  be  retained  by  the  princi- 
pal and  scholars  of  the  said  college,  and  applied  to  the  general 
use  and  benefit  thereof ;  and  therefore  that  he  gave  no  direc- 
tion for  the  application  of*  any  future  surplus.  And  that, 
accordingly,  the  surplus  of  such  rents  and  profits  had  from 
the  very  earliest  time,  when  the  said  principal  and  scholars  of 
Brazen  Nose  became  possessed  of  and  entitled  to  the  same, 
been  applied  and  administered  for  the  general  benefit  of  the 
said  college,  and  its  advancement  as  an  institution  of  classical 
learning,  without  control  or  opposition  by  the  said  Alexander 
Nowell  during  his  lifetime,  and  without  being  at  any  time 
challenged  or  called  in  question.     And  the  said  defendants 

did  humbly  insist  upon  such  uniform  enjoyment  and 
*311    administration  as  evidence  *of  the  intention  of  the 

said  grant,  and  of  the  founder  of  the  said  charity ;  and 
they  did  submit  that  such  use  and  administration  was  an  appli- 
cation thereof  to  a  charitable  purpose,  and  consistent  with  the 
general  purposes  of  the  said  grant,  and  ought  not  to  be  dis- 
turbed. And  the  defendants  by  their  answer  further  stated, 
that  the  oath  in  the  said  letters-patent  of  1579,  requked  to  be 
taken  by  the  principal  and  fellows  of  the  said  Hall  and  Col- 
lege of  Brazen  Nose,  had  never  been  taken ;  and  that  the 
same,  so  far  as  regarded  a  preference  to  be  given  to  the  said 
Queen's  scholars  in  the  election  of  fellows  of  the  said  college, 
was  inconsistent  and  irreconcilable  with  the  original  statutes 
of  the  said  college  and  the  oath  required  by  the  founders 
thereof ;  and  that  accordingly  another  form  of  oath  was,  as 
appeared  by  the  said  registry,  substituted  by  Dean  Nowell,  in 
lieu  of  that  directed  to  be  taken  by  the  letters-patent. 

That  the  charity  estates  were  considerable,  but  not  of  the 
value  of  3,0002.  per  annum :  that  Nowell  treated  the  chapel 
of  Lyginge  as  the  property  of  the  college :  that  the  defend- 
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ants  were  not  intended  to  be  trustees  of  the  estates  for  the 
benefit  of  the  school,  beyond  the  amount  of  the  several 
stipends :  that  the  trust  property  had  never  been  misapplied : 
that  it  was  the  universal  practice  of  colleges  to  apply  for  their 
general  corporate  purposes  the  surplus  arising  from  grants  to 
them,  after  payment  of  the  particular  charges  thereon ;  and 
any  interference  with  this  rule,  established  for  centuries, 
would  cause  great  confusion  and  distress  in  all  the  older 
colleges  of  both  universities.  That  such  application  ought 
not  to  be  disturbed. 

The  answer  of  the  principal  and  scholars  to  the  amended 
information,  stated  that  arrears  of  rent  were  remitted  by  the 
college  to  the  tenants,  at  the  request  of  Alexander 
Nowell :  that  scholars  were  admitted  on  *  condition  *  812 
that  they  should  not  be  entitled  to  any  salaries  until 
the  same  should  be  received  by  the  college :  that  Nowell  in 
his  life-time  always  treated  the  college  as  the  chief  object  of 
his  bounty :  that  when  he  was  alive,  the  college  with  his  con- 
sent took  the  surplus  rents,  and  applied  them  to  the  general 
purposes  of  the  college :  that  Nowell  introduced  the  custom 
which  had  since  always  been  followed,  of  electing  students 
from  other  places  than  those  mentioned  in  the  letters-patent : 
that  the  thirteen  scholarships  continued  to  be  filled  for  some 
time  with  persons  either  elected  from  the  school  or  substi- 
tuted according  to  the  intent  of  Nowell :  that  for  a  consider- 
able time  previous  to  1712,  there  had  been  a  great  deficiency 
of  candidates,  and  about  that  year  the  principal  and  scholars 
did  consolidate  the  stipends  of  twelve  of  the  scholarships, 
which  they  might  have  retained  on  the  ground  of  their  being 
vacant :  that  they  reserved  the  thirteenth  as  evidence  of  the 
original  stipend  :  that  109  persons  had  been  in  the  enjoyment 
of  the  charity  between  the  years  1700  and  1799:  that  the 
school-house  was  built  originally  by  Dean  Nowell,  but  had 
since  been  repaired  by  the  parish  of  Middleton:  that  the 
funds  of  the  charity  had  always  been  applied  to  purposes  con- 
sistent therewith  :  that  the  evidence  of  Dean  Nowell's  wishes 
was  to  be  found  in  the  letters  and  petition  of  Alexander 
Nowell,  now  in  the  British  Museum,  and  to  which  they 
referred.     These  letters  were  set  out  in  an  appendix ;  the 
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strongest  expressions  in  them  were  quoted  in  the  course  of 
the  argument. 

A  replication  having  been  filed  to  these  answers,  issue  was 
joined  ;  and  on  the  16th  December,  1881,  the  Master  of  the 
Rolls  dismissed  the  information  without  costs.  The  case  was 
then  brought  by  appeal  into  this  House. 

*  818        *  Mr.  JBickersteth  and  Ih.  iMshinffton  (with  whom 

was  Mr,  Blenman)^  for  the  appellants.  —  The  respon- 
dents are  not  entitled  to  applj  the  surplus  of  the  rents  to 
their  own  use,  but  are  bound  to  apply  them  to  the  purposes 
'  specified  in  the  letters-patent ;  and  the  matter  ought  to  be 
referred  to  the  Master,  to  approve  of  a  proper  scheme  for  the 
application  of  these  funds.  That  is  the  object  of  the  present 
.information ;  and  if  it  is  not  intended  that  the  principal  and 
scholars  of  Brazen  Nose  College  should  take  the  rents  for 
their  own  profit,  in  opposition  to  the  direct  terms  of  the 
charter  by  which  the  school  was  founded,  the  decree  of  the 
Master  of  the  Rolls  must  be  reversed.  By  the  letters-patent, 
thirteen  scholarships  were  instituted  ;  these  have  been  con- 
solidated by  the  college  into  two  ;  one  scholar  only  has  been 
appointed,  and  the  remaining  scholarship  has  been  vacant  for 
a  great  length  of  time.  The  question  is,  whether  such  an 
appropriation  of  the  funds  can  be  sanctioned  by  law ;  the 
solution  of  that  question  must  depend  on  the  contents  of  the 
letters-patent.  The  circumstances  under  which  the  letters- 
patent  were  granted  will  perhaps  assist  in  their  construction. 
At  the  time  they  were  granted.  Brazen  Nose  College  was  a 
body  corporate.  It  was  unnecessary,  therefore,  for  the  pur- 
poses of  the  college  itself,  to  declare  it  a  body  corporate,  since 
it  had  long  borne  that  character ;  t^ese  letters-patent  created 
it  a  body  corporate  for  the  special  purpose  of  its  becoming  the 
perpetual  trustee  of  this  school.  There  had  been  an  ancient 
school  in  Middleton,  at  which  Dean  Nowell  and  his  brother 
had  been  educated.  Dean  Nowell  afterwards  became  prin- 
cipal of  Brazen  Nose  College,  and  died  in  1602.  At  his 
instance  the  power  of  the  Crown  was  put  in  motion,  and 

the  great  and  leading  object  he  had  in  view  was  to 

*  814    restore  and  re-establish  *  the  ancient  grammar  school  to 

[264] 


ATTORNET-GENERAL  t;.  BRAZEN  NOSE  COLLEGE.     *  814 

which  he  had  formerly  belonged.     The  letters-patent  show 
this  intention,  for  they  recite  that  in  consequence  of  certain 
circumstances  the  school  had  decayed.     For  the  purpose  of 
restoring  it,  certain  lands  were  given,  and  certain  powers 
were  vested,  first  in  Dean  Nowell,  and  afterwards  in  the  Col- 
lege of  Brazen  Nose.    The  college  was  established  as  a  body 
corporate,  but  it  was  so  established,  with  regard  to  the  school, 
solely  for  the  purpose  of  executing  these  powers.     Its  cor- 
porate t^apacity,  so  far  as  the  school  was  concerned,  was 
expressly  given  to  it  for  the  purposes  of  the  school,  and  for 
no  other  purposes  whatever.     The  coDege  could  not  be  in- 
tended to  be  benefited  by  the  grant  of  these  powers,  since  * 
they  were  given  to  it,  not  in  its  ancient  collegiate  and  cor- 
porate character,  but  given  to  the  principal  and  fellows  in 
their  special  corporate  character,  as  governors  of  the  free 
school  of  Queen  Elizabeth  in  Middleton.     This  is  an  impor- 
tant circumstance,  and  yet  the  Master  of  the  Rolls  has  treated 
it  in  his  judgment  as  a  matter  more  of  form  than  of  substance ; 
and  with  the  single  observation  that  it  is  so,  has  dismissed  it 
from  his  notice.     It  is  clear,  however,  that  the  college,  in  its 
ancient  corporate  character  as  one  of  the  colleges  of  the  Uni- 
versity, is. perfectly  distinguishable  from  the  college  in  its 
new  corporate  capacity,  as  the   body  entrusted  with   the 
maintenance  of  Middleton  school.    What  is  the  natural  infer- 
ence from  the  manner  in  which  the  six  scholarships  are  ap- 
pointed, and  then  the  seven  more,  and  then  the  directions  as 
to  the  way  in  which  the  scholars  shall  be  selected,  and  the 
schools  from  which  they  shall  be  selected,  and  also  as  to  the 
power  of  disposing  of  the  revenues  ?     Any  one  who  reads 
these  parts  of  the  letters-patent  must  be  satisfied  that 
the  *  stipends  should  at  a  future  time  undergo  such    *  315 
alterations  as  circumstances  should  render  necessary. 
The  concluding  part  of  the  passage  as  to  the  disposition  of 
the  revenues,  shows  that  Brazen  Nose  College  was  not  to  take 
any  part  for  its  own  advantage,  but  that  such  revenues  were 
to  be .  wholly  applied  for  the  support  of  the  free  school  and 
scholars  of  Middleton.    The  plain  meaning  of  this  part  of  the 
letters-patent  is,  that  the  principal  and  fellows  of  the  college 
became  the  trustees  for  the  support  of  the  free  school.     The 
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next  passage  states  the  amount  of  the  rents  to  he  2SL  7$.  2d., 
and  grants  th^m  to  "  the  principal  and  scholars  of  the  College 
of  Brazen  Nose,  governors  of  the  free  school  of  Queen  Eliz- 
abeth in  Middleton,  for  the  proper  advantage  and  use  of  the 
said  principal  and  scholars,  governors  of  the  free  school  afore- 
said." In  that  passage  the  principal  and  scholars  of  Brazen 
Nose  are  not  spoken  of  merely  as  such,  but  as  governors  of 
the  free  school,  in  which  latter  character,  and  in  that  alone, 
these  revenues  were  granted  to  them.  It  is  the  same  in  other 
parts  of  the  letters-patent.  The  limitation  of  twenty  marks 
to  the  master  and  ten  marks  to  the  under-master,  by  the 
addition  of  the  words  ^^  at  the  least,"  was  not  meant  to  be  a 
limitation  applicable  for  ever,  but  was  made  at  that  moment 
because  of  the  smallness  of  the  sum  then  capable  of  being 
appropriated  to  the  support  of  the  school.  There  is  in  the 
letters-patent  a  permission  to  take  other  lands  besides  those 
originally  granted,  of  the  clear  yearly  value  of  lOOZ.  a  year, 
*^  as  well  for  the  better  support  and  maintenance  of  the  free 
school  aforesaid,  and  scholars  aforesaid,  those  as  well  thereby 
founded  as  those  in  future  to  be  founded,  as  for  the  support 
of  poor  students  in  the  King's  Hall  and  College  of  Brazen 

Nose."     It  is  not  possible  to  contend  that  the  college 
*  316   is  to  *  take  the  whole  of  this  sum,  when  the  chief  part 

of  it  is  thus  distinctly  given  for  a  specific  purpose.  It 
is  erroneously  imagined  that  the  letters-patent  are  silent  as 
to  the  distribution  of  the  fund.  There  are,  on  the  contrary, 
most  distinct  declarations  in  them  upon  that  subject.  The 
second  letters-patent,  granted  in  1579,  must  be  taken  as  form- 
ing part  of  the  same  instrument  with  those  which  preceded 
them.  The  estate  of  Upbury  was  purchased  by  Dean  Nowell 
out  of  his  private  funds ;  he  leased  it  out,  and  was  desirous 
of  applying  its  revenue  to  the  benefit  of  this  school.  To 
secure  the  proper  administration  of  these  funds,  an  oath  is 
required  from  the  principal  and  fellows  of  Brazen  Nose,  that 
they  would  pay  over  the  rents  and  sums  of  money  foj  the 
purposes  thereinafter  set  forth,  for  ever.  What  were  those 
purposes  ?  The  payment  of  a  master  and  under-master,  and 
the  support  of  the  free  school  at  Middleton.  A  small  sum 
only,  i^ter  these  other  payments  had  been  made,  was  devoted 
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to  the  purposes  of  Brazen  Nose  College ;  a  sum  to  be  used 
when  the  other  payments  had  been  made,  and  not  till  then. 
The  rents  last  granted  bj  the  charter  must  be  considered  as  a 
mere  addition  to  the  sum  previously  given ;  but  the  grant  of 
them  cannot  be  treated  as  an  extinction  of  the  power  and 
authority  already  created,  and  the  duty  already  imposed  on 
the  college.  Contemporary  usage  signifies  little  if  unwar- 
ranted by  the  terms  of  the  grant.  [The  Lord  Chancellor. 
— In  the  Thetford  case,  the  distribution  of  the  property  was 
clearly  provided  for,  and  the  case  went  on  that  ground. 
That  case  is  not  so  well  reported  in  Duke's  Charitable  Cases 
as  in  Coke's  Reports.  The  parenthesis  in  your  second  reason 
endeavours  to  avoid  all  the  effect  of  that  case,  as  to 
the  consequence  of  there  being  a  sum  greater  *  than  *  317 
that  which  is  specifically  appropriated.  Contemporary 
us^e  is  not  always  optima  interpres  legum  ;  but  if  it  is  shown, 
as  it  seems  to  be  here,  that  the  donor  permitted,  without 
objection,  a  certain  usage  with  regard  to  the  surplus  funds 
for  a  number  of  years,  that  is  rather  strong  proof  of  what  was 
intended.]  But  in  this  case  it  is  not  conclusive  proof ;  for 
the  donor  here  allowed  the  smn  of  4Z.  13«.  \d,  to  be  given 
for  a  period  of  three  years  to  one  of  his  poor  relations,  yet  he 
did  not  intend  to  make  such  a  gift  perpetual  to  any  relation 
or  the  descendants  of  any  relation.  Recourse  must  therefore 
be  had  to  the  instrmnent  itself,  which  will  show  the  intention 
of  the  donor  to  have  been  to  provide  for  the  maintenance  of 
this  free  school,  in  preference  to  any  other  object.  Besides, 
whatever  may  have  been  done  with  these  surplus  funds  in 
past  times,  if  done  contrary  to  the  provisions  of  the  letters- 
patent,  it  is  an  abuse,  and  cannot  be  supported.  The  Statute 
of  Limitations  will  not  run  against  a  charity,  and  therefore  no 
right  can  be  established  as  against  it  by  mere  usage. 

Sir  E.  Sugden  and  Mr,  Bethel^  for  the  respondents.  —  In 
the  construction  of  an  ancient  instrument,  contemporaiy 
usage  ought  to  be  taken  into  consideration  where  ambiguous 
expressions  are  used.  The  donor  in  this  case  manifested  his 
intentions  not  only  by  his  own  application  of  these  funds,  but 
by  documents  relating  to  them.  In  the  appendix  there  is  a 
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letter  from  him  to  Lord  Buighley,  in  which  the  donor  uses 
these  expressions :  ^^  I  do  beseech  your  honor  to  finish  this 
good  work,  and  at  your  convenient  leisure  to  move  her  Maj- 
esty to  license  the  same  of  one  hundred  pounds,  or  so  many 
marks  at  the  least,  by  me  and  others  to  be  purchased 
*  818    in  mortmane,  for  the  increase  *  of  the  stipends  of  the 
schoolmaster  and  usher,  and  of  the  number  and  exhi- 
bition of  the  said  scholars,  and  the  better  relief  of  the  great 
company  of  that  poor  college."     And  in  p.  44,  in  another 
letter,  he  says :  "  I  have  dealt  with  my  Lord  Cheney  to  pur- 
chase his  interest  for  the  term  of  his  life,  that  I  might  put  the 
college  in  full  possession  as  well  of  the  rents  as  of  the  *landfl." 
All  these  things  show  that  the  great  object  of  Dean  Nowell 
was  to  benefit  the  college,  with  which  he  was  at  the  time 
more  immediately  connected  than  with  the  school.     The  rent 
of  4Z.  13«.  4(2.,  and  the  right  of  presentation  to  the  vicarage 
of  Lyginge,  were  both  treated  by  Dean  Nowell  himself  as 
belonging  to  the  college;   for  he  requested  the  college  to 
grant  the  first  for  three  years  to  a  relative  of  his  own,  and  he 
asked  for  one  turn  only  to  be  allowed  by  the  college  to  pre- 
sent to  the  vicarage ;  thus  in  both  instances  treating  the  right 
of  disposition  as  in  the  college  alone.     It  must  be  admitted 
that  much  depends  on  the  construction  to  be  given  to  the 
second  letters-patent ;  but  what  is  the  effect  of  that  construc- 
tion here  ?    The  object  of  the  first  letters-patent  was  to  make 
a  new  endowment  for  the  grammar  school.     It  was  not  a  new 
foundation :  independently  of  the  second  letters-patent,  a  pro- 
vision had  already  been  made  for  it.    It  is  quite  clear  that 
the  nature  of  the  school  could  not  be  altered ;  yet  if  persons 
did  not  choose  to  send  their  sons  to  this  school,  the  number 
of  scholars  going  from  it  to  the  college  must  of  course  be  but 
small.    As,  however,  it  could  not  be  converted  into  a  school 
to  teach  any  thing  but  what  the  letters-patent  described,  the 
college  is  not  to  be  reproved  for  the  fact  that  it  received  but 
few  scholars  from  the  school.    Indeed,  as  scholars  did  not  come 
in  the  manner  anticipated,  the  college  took  the  twelve  schol- 
arships and  consolidated  them  into  one,  and  left  the 
*  319    thirteenth  as  it  was,  in  the  hope  *  that  some  would 
come  for  the  two  exhibitions.     The  college,  therefore, 
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executed  the  donor's  intent  cy  pres.     One  scholarship  was 
left  open  for  any  one  to  come  and  take  it,  yet  none  came.     The 
first  letters-patent  had  for  their  object  to  increase  the  income 
of  the  master,  but  they  do  not  bear  the  construction  now 
attempted  to  be  put  upon  them  as  to  this  point.     The  letters 
themselves  define  the  amount  which  shall  be  allowed  to  the 
master ;  and  the  clause  relating  to  this  matter  only  directs 
the  manner  in  which  this  purpose  shall  be  executed,  but  gives 
no  power  to  the  college  to  appropriate  all  the  revenues  for 
the  accomplishment  of  the  object.     If  there  had  been  any 
intention   to  dedicate   the  whole  property  to  a  particular 
charity,  that  might  have  been  effected  by  half  a  dozen  words. 
That,  however,  has  not  been  done ;  nor  is  it  shown  how  those 
who  are  to  have  the  power  to  make  statutes  for  the  regula- 
tion of  the  school  are  to  give  up  all  that  power.     It  is  clear 
that  this  power  was,  after  Dean  Nowell's  death,  always  to  be 
vested  in  the  hands  of  the  principal  and  scholars  of  Brazen 
Nose.     The  title  of  the  principal  and  scholars  of  the  college 
being  confirmed  by  the  Queen,  they  received  from  her  a 
license  to  hold  the  lands  in  mortmain.     This  shows  the  inten- 
tion to  invest  them  with  a  permanent  property  in  the  lands, 
and  authority  over  them. 

[The  Lord  Chancellor.  —  Both  the  dean  and  his  brother 
expressed  their  especial  favour  towards  Brazen  Nose  College, 
and  requested  the  Queen  not  to  forget  it.] 

The  object  of  providing  for  the  poor  scholars  was  best 
obtained  by  enriching  the  college  on  the  foundation  of  which 
these  poor  scholars  were  to  be  supported.  The  whole  amount 
of  the  profits  under  the  first  grant  was  very  small,  being 
little  more  than  242.  *  and  a  fraction :  under  the  second  *  320 
grant  the  revenue  was  much  improved,  but  in  those 
letters-patent  the  Queen  only  acted  ministerially.  The  exter- 
nal circumstances  may  be  looked  at  by  the  House,  but  we  do 
not  contend  that  violence  must  be  done  to  the  particular 
instrument ;  that  is  not  necessary  here.  In  construing  these 
letters-patent  regard  must  be  had  to  the  intention  of  the  donor ; 
this  intention  is  manifested  by  his  acts.    If  both  the  inten- 
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tion  and  the  words  agree,  the  intention  may  be  at  once  effectu- 
ated. Now  what  was  the  intention  of  Dean  Nowell,  after 
the  first  provision  for  his  wife  ?  He  knew  that  he  was  settling 
property  which  would  not  in  the  first  instance  do  more  than 
answer  the  object  of  the  particular  donation  he  had  in  view ; 
but  when  his  wife's  interest  fell  in,  tiiat  there  would  be  more 
than  sufficient  to  effectuate  that  object.  There  was  but  a 
limited  provision  at  first,  but  afterwards  the  beneficial  interest 
was  secured  entirely  to  the  college.  These  acts  must  be 
allowed  to  have  great  weight  and  force  in  the  construction  of 
the  instrument.  The  intention  of  Dean  Nowell  is  shown  by 
the  terms  he  uses ;  when  he  speaks  of  a  general  expense,  he 
then  says  impendere ;  but  when  he  speaks  of  a  particular 
application  of  the  funds  to  the  object  of  the  scheme,  he  says 
solvere.  In  the  oath  again,  the  word  impendere  is  used,  and  it  is 
used  in  the  same  sense.  In  The  Attorney-  General  v.  The  Mayor 
of  Bristol^  (a)  which  depended  on  a  gift  by  Sir  Thomas 
White,  Sir  John  Leach,  then  Vice-Chancellor,  established 
the  right  of  the  charity  in  the  property ;  but  his  judgment 
has  since  been  in  effect  overruled  by  that  of  Lord  Eldon.  (4) 
Even  the  Vice-Chancellor,  however,  recognized  the  diffi- 
culty arising  from  the  fact  that  all  the  fund  was  not 
*  821  disposed  *  of,  and  said :  (c)  "  The  present  case  differs 
from  the  Thetford  School  case  and  the  Coventry  case, 
in  this,  that  the  whole  actual  rents  and  profits  were  there  in 
the  first  instance  applied ;  here  the  covenant  is  to  apply  less 
than  the  actual  rent."  When  the  case  came  before  Lord 
Eldon,  he  said :  (d)  "  In  former  times  the  Court  acted  upon 
principles  in  the  construction  of  deeds  and  wills,  when  charity 
was  the  object,  which,  if  they  could  be  reconsidered,  would 
not  now  be  adopted.  If  the  doctrine  of  resulting  trusts  had 
then  been  understood,  the  right  of  the  heir  would  never  in 
all  probability  have  been  got  over."  His  Lordship  added : 
"  The  doctrine  in  the  Thetford  case,  which  has  been  adhered 
to  since,  was,  that  if  the  whole  land,  and  rents  of  it  at  the 
time,  are  given  for  a  charity,  those  to  whom  the  lands  are 
given  must,  if  there  is  an  increase  in  the  rents,  apply  them 

(a)  3  Madd.  319.  (b)  2  Jac.  &  W.  294. 

(c)  3  Madd.  351.  (d)  2  Jao.  &  W.  307. 
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to  the  charitable  purpose."  There  is  no  clause  in  the  pres- 
ent case  giving  the  whole  of  the  lands,  and  the  rents  arising 
from  them,  to  the  school  alone  ;  and  therefore  the  argument 
founded  on  it  cannot  apply  here.  Then  as  to  the  usage  here 
not  being  a  bar  to  the  claim :  As  to  the  question  of  usage,  in 
The  Attorney/' General  v.  The  Mayor  of  Coventry,  (a)  Lord 
Holt  observed :  "  My  brother  Powell  says,  that  there  is  no 
statute  of  limitations  which  runs  against  a  charity.  I  do 
agree  there  is  no  statute  of  limitations  shall  bar  a  charity  but 
in  a  thing  that  is  obscure  and  dark  ;  and  there  hath  been  an 
enjoyment  for  a  long  time  :  I  think  an  enjoyment  for  a  long 
time,  without  interruption,  is  a  great  evidence  of  a  right." 
In  The  Attorney- General  v.  The  Mayor  of  Bristol^  Lord 
Eldon,  speaking  on  the  same  subject,  (()  adopted  *  the  *  322 
same  view,  and  said :  "If  between  the  periods  I  have 
mentioned  the  surplus  was  applied  by  the  corporation  to  their 
own  use,  the  construction  of  this  deed,  by  which  it  was  con- 
tended that  no  more  was  meant  by  it  than  that  these  particu- 
lar disbursions  and  payments  should  be  distributed  to  these 
respective  corporations,  would  receive  consistence  from  the 
prior  enjoyment."  And  again,  (<?)  after  reading  the  case  of 
The  Attorney- General  v.  Coventry ^  from  Vernon's  Reports, 
he  said :  "  The  statute  of  limitations  undoubtedly  does  not 
apply;  but  length  of  time  (though  it  must  be  admitted 
that  the  charity  is  not  barred  by  it)  is  a  very  material  con- 
sideration as  to  what  is  the  effect  and  true  construction  of  the 
instrument."  The  practice  which  has  so  long  prevailed  with 
respect  to  the  funds  in  this  case  —  a  practice  beginning  with 
the  life  of  Dean  Nowell  himself — must,  under  these  authori- 
ties, be  taken  into  account  in  construing  this  instrument. 
That  practice  is  warranted  by  the  declared  objects  of  the 
instrument  itself.  The  first  of  these  objects  was  to  confer  a 
benefit  on  the  principal  and  scholars,  by  the  improvement  of 
their  commons ;  and,  instead  of  allowing  the  stipends  of  the 
absent  scholars  to  be  forfeited.  Dean  Nowell  suggested  that 
the  stipends  of  the  absent  scholars  should  make  those  of  the 
resident  scholars  more  rich.     That  fact  shows  that  the  late 

(a)  3  Madd.  368.  (6)  2  Jac.  &  W.  314. 

(c)  2  Jac.  &  W.  381. 
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dealing  with  the  revenues  was  neither  improper  in  itself,  nor 
unwarranted  by  the  donor's  intention,  nor  by  the  ancient 
practice.  On  every  mode  of  looking  at  the  case,  —  first,  upon 
the  general  doctrines  of  the  Court;  secondly,  upon  the 
authority  of  the  particular  cases  referred  to ;  thirdly,  on  the 

plain  construction  of  the  letters-patent ;  fourthly,  on 
*  323    the  expressed  intention  of  the  founder ;  fifthly,  on  *  the 

contemporaneous  conduct  of  the  parties  in  the  applica- 
tion of  the  property ;  and  lastly,  on  the  undisturbed  enjoy- 
ment of  this  property  for  so  long  a  period,  —  it  is  impossible  to 
find  any  ground  on  which  the  prayer  of  this  biU  can  be  held 
to  be  sustained. 

Mr.  Bickerateth^  in  reply.  —  This  is  a  case  in  which  the 
whole  of  the  property  given  for  the  purpose  of  maintaining  a 
particular  charitQr,  is  not  applied  to  the  purpose  intended  by 
the  donor.  Mere  usage,  however  long  existent,  is  not  suffi- 
cient to  defeat  a  clearly  expressed  intention.  In  the  cases 
referred  to,  where  the  usage  was  employed  to^assist  in  the 
construction  of  the  instruments,  it  was  so  employed  because 
the  instruments  themselves  were  not  clear  and  distinct  as  to 
the  appropriation  of  the  surplus.  That  is  not  the  case  here. 
Even  the  letter  to  Lord  Burghley,  quoted  on  the  other  side, 
shows  what  a  strong  feeling  Dean  Nowell  had  for  the  school 
at  which  he  had  been  educated ;  and  the  lands  are  given  to 
the  college,  not  for  the  benefit  of  the  college,  but  for  the  pur- 
poses of  the  school.  The  bounty  to  the  college  must  be 
viewed  with  reference  to  the  maintenance  of  the  school.  It 
never  was  the  idea  of  Dean  Nowell  to  allow  the  school  to  go 
to  decay ;  his  first  wish  was  to  provide  for  that ;  and  the 
school  being  provided  for,  he  was  willing  that  the  college 
should  receive  some  advantage  from  his  bounty.  But  he 
required  first  that  the  school  should  be  well  provided  for,  and 
even  the  powers  given  to  the  college  were  given  with  the 
sole  view  of  being  used  for  the  benefit  of  the  school. 

August  13,  1834. 

The  Lord  Chancellor.  —  My  Lords,  the  case  of  The 
Attorney-General  and  Brazen  Nose    College  is  the  first  of 
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those  which  now  stand  in  the  list  for  judgment.  *  It  *  324 
was  argued  with  the  fulness  and  learning  and  ability 
which  your  Lordships  are  accustomed  to  see  applied  to  cases 
at  your  bar,  and  the  application  of  which  was  specially 
merited  by  the  importance  of  it ;  the  case  not  only  involving 
a  question  of  considerable  interest  to  the  college,  but  also  a 
matter  of  principle,  not  only  important  in  itself,  but  doubly 
so  as  being  likely  to  operate  by  way  of  precedent  in  other 
cases.  It  will  not  be  necessary  for  me  to  enter  very  minutely 
into  the  argument,  because,  on  the  whole,  I  agree  without 
hesitation  in  the  decision  of  the  Court  below ;  nevertheless, 
I  shall  state  my  reasons  why.  The  charity  was  founded  as 
far  back  as  the  14th  of  Elizabeth,  the  11th  of  August, 
1572,  and  it  may  be  said  to  have  been  in  some  sort  a  joint 
foundation  by  Alexander  Nowell,  Dean  of  St.  Paul's,  a  great 
benefactor  of  it,  and  one  of  its  governors  and  visitors,  and 
by  her  Majesty  Queen  Elizabeth.  The  object  of  the  founda- 
tion was  the  restoration  and  the  reinstatement  of  the  school 
of  Middleton,  in  Lancashire,  as  a  free  grammar  school ;  and 
this  is  effected  by  making  the  master  and  the  school  a  corpo- 
rate body,  and  by  appointing  governors  and  visitors,  namely, 
the  master  and  six  senior  scholars,  fellows  of  Brazen  Nose 
College,  Oxford,  and  making  them  also  a  body  corporate, 
under  the  title  of  the  master  and  six  senior  scholars,  fellows 
of  King's  College,  Brazen  Nose,  Oxford,  governors  of  Middle- 
ton  grammar  school.  The  charter  then  points  out  that  six 
scholarships  shall  be  appointed  to  Brazen  Nose,  either  from 
Middleton  school,  the  school  of  Whalley,  jn  Lancashire,  or 
the  school  of  Bumeley,  in  Lancashire;  and  failing  all  those 
three,  from  other  schools  in  Lancashire :  that  they  shaU  be 
chosen  by  the  master  of  the  college ;  and  that  then 
there  shall  be  power  given  to  this  master,  *  and  six  *  325 
senior  scholars,  fellows  of  the  college,  the  governors 
of  the  school,  with  Dean  Nowell  during  his  life-time,  and 
by  themselves  after  his  decease,  solely  to  make  ordinances 
for  governing  the  school  and  scholars,  and  concerning  and 
touching  the  stipends  and  salaries  of  the  said  masters  of 
the  free  grammar  school  aforesaid;  and  also  touching  any 
thing  whatsoever  relating  to  the  said  school,  in  the  order, 
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governance,  receiving,  and  disposition  of  the  rents  and  rev- 
enues for  the  support  of  the  school  and  scholars.  This  is 
a  very  important  part  of  the  endowment ;  for  it  appears 
to  me,  upon  the  authority  and  principle  of  adjudged  cases, 
one  which  I  very  lately  decided  (in  Chancery),  proceed- 
ing on  the  same  principles,  the  Atherstone  school  case,  in 
which  I  reversed  the  judgment  of  the  Court  below,  where 
due  attention  had  not  been  given  to  such  provisions  as 
appeared  to  me  of  the  utmost  possible  importance  to  the  main 
question,  which  was  similar  to  that  now  in  agitation  between 
these  parties,  to  wit,  whether  the  whole  was  given  to  the 
school  out  and  out,  or  whether  the  school  had  only  a  charge 
upon  the  revenues  in  a  certain  way,  but  at  the  discretion  of 
the  governors,  so  that  the  surplus  would  belong  as  property 
to  the  governors.  It  then  gives  rents  of  considerable  value 
to  the  governors,  ed  tamen  intentione^  with  this  intent,  how- 
ever, that  out  of  the  same  they  give  to  the  master  twenty 
marks  by  the  year,  ^^  at  the  least,"  to  the  under-master  ten 
marks  by  the  year,  ^'  at  the  least,"  and  to  six  poor  scholars 
five  marks  by  the  year,  but  not  '^  at  the  least."  That  is,  the 
minimum  is  to  be  twenty  and  ten  marks  respectively,  as  a 
yearly  stipend  to  the  master  and  usher  of  the  school,  but 
there  is  no  minimum  fixed  as  to  the  scholars :  it  is  stated  to 

be  five  marks  to  the  scholars ;  and  so  far  I  mention 
*  826    this,  as  operating  to  a  certain  degree  (though  *  it  was 

not  much  relied  upon  at  the  bar)  to  a  certain  degree 
in  favour  of  the  argument  of  the  respondent.  Nevertheless, 
it  is  nothing  decisive,  for  it  must  be  observed  that  these 
scholars  had  nothing  to  do  with  Middleton  grammar  school 
at  all ;  nothing  exclusive,  for  they  may  belong  to  Whalley,  or 
Bumeley,  or  in  the  event  of  neither  Whalley  nor  Bumeley 
furnishing  objects  of  charity  to  make  scholars  to  Brazen  Nose, 
sufficient  exhibitions  and  scholarships  should  be  given  to 
whomsoever  (that  has  been  the  practice  formerly)  the  mas- 
ters should  so  choose  ;  they  have  the  choice.  There  is,  then, 
a  very  important  liberty  to  be  observed  upon ;  liberty  is  fur- 
ther given  to  hold  other  grants  in  mortmain,  not  exceeding 
100?.  a  year,  in  the  usual  way,  for  the  support  of  the  school, 
but  not  of  the  school  alone,  but  also  for  the  support  of  the 
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poor  scholars  of  the  said  College  of  Brazen  Nose.  That  is 
also  the  second  observation  which  I  have  to  make  on  the  dis- 
tinct contemplation  by  the  Queen  and  the  founder,  of  its  not 
being  confined  to  the  school  of  Middleton,  as  it  is  now  con- 
tended the  endowment  does  confine  it.  Now,  when  I  have 
stated  these  facts,  and  one  other  thing,  I  think  I  shall  have 
stated  the  whole  case,  and  shall  have  disposed  of  it ;  that 
during  Dean  Nowell's  life  he  acted  as  visitor,  and  he  was  to  a 
great  degree  the  founder  ;  and  during  the  whole  of  that  time, 
with  his  knowledge,  with  his  consent,  and  with  his  participa- 
tion, the  surplus  was  applied  to  the  use  of  the  college  ;  and 
even  the  stipends  of  the  scholars,  when  there  was  a  want  of 
objects,  that  is  to  say,  when  they  could  not  get  in  any  way 
six  poor  scholars,  the  profits  of  those  poor  scholars  were 
applied  to  the  use  and  benefit  of  Brazen  Nose  College,  with- 
out the  least  reference  to  Middleton  school.  One  other 
fact  being  stated,  I  shall  have  done  as  regards  the  *  facts  *  327 
of  the  case.  The  rent  was  at  that  time,  at  the  very 
least  (for  that  is  the  minimum)  66Z.  18«.  4(2.  a  year,  by  the 
foundation  accounts ;  summing  them  up,  you  will  find  that 
sum :  the  charges  upon  it  were  not  66Z.  13«.  4d.  but  65Z.  3«. 
4(1.,  leaving  a  clear  surplus  ungiven  away,  unappropriated  by 
the  foundation,  not  referred  to  in  anyway  by  the  gift,  except 
by  a  resulting  gift  to  the  donee,  to  the  governors,  I  mean,  and 
visitors,  namely,  11.  10«.  This  is  said  to  be  a  trifling  amount. 
I  do  not  consider  it  a  trifling  amount ;  now  it  may  be  so ;  but 
it  was  no  such  trifling  amount  then,  when  you  find  that  that 
which  was  66Z.  13«.  4(2.  in  the  14th  of  Elizabeth,  is  now,  by  the 
very  contention  on  the  part  of  the  appellants,  on  which  they 
rely  mainly,  swelled  to  somewhere  between  7002.  and  8002.  a 
year.  I  must  consider  that  we  are  to  multiply  12. 10«.  by  some- 
thing like  fourteen  or  fifteen,  and  that  brings  us  up  to  between 
202.  and  302.  Now  not  only  is  it  not  inconsiderable  then, 
regard  being  had  to  the  value  of  money,  but  you  must  con- 
sider the  proportion  it  bears  to  the  whole  income,  and  it  is  some- 
where about  a  thirtieth  or  fortieth  part  of  the  whole  income. 
Upon  all  these  grounds,  therefore,  I  found  my  first  observa- 
tion ;  namely,  that  this  is  not  within  the  principle,  within  the 
rule,  of  the  Thetford  case,  the  celebrated  case,  now  the  gov- 
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eming  rule  in  all  such  cases,  and  reported  in  Lord  Coke's 
Reports,  but  which  is  also  to  be  found  reported  in  Duke, 
though  not  so  correctly ;  and  I  use  this  remark  for  this  reason, 
because  Lord  Eldon,  in  some  of  the  charity  cases  which  came 
before  him,  commenting  on  the  Thetford  case,  is  led  into  an 
error  respecting  the  nature  of  that  case ;  and  when  you  come 
to  examine  the  error,  it  is  quite  clear  he  is  led  astray  by  having 
taken  the  case  from  Duke  and  not  from  Coke ;  think- 
*  828  ing  that  Duke  gave  the  *  report  (as  he  generally  does) 
the  same  as  Lord  Coke  does.  Lord  Eldon  conceived  he 
might  safely  take  it  there.  It  is  accurately  given  in  Coke,  it 
is  not  so  accurately  given  in  Duke ;  and  upon  the  difference 
between  the  two  reports,  hmges  almost  entirely,  in  my  opin- 
ion,  what  I  venture,  with  great  respect  to  that  noble  and 
learned  Lord,  to  state  to  be  an  erroneous  view  which  he  took 
of  the  Thetford  case.  The  Thetford  case  goes  on  this  prin- 
ciple, that  where  nothing  is  said  of  surplus  (for  it  is  only  in 
cases  where  nothing  is  said  that  the  question  can  arise),  where 
nothing  is  said  of  surplus,  then  you  may  safely  assume  that  it 
is  given  to  the  charity  out  and  out,  and  not  to  the  trustees,  if 
it  is  not  exhausted  by  the  gift  to  that  charity.  Suppose,  for 
instance,  as  in  the  Thetford  School  case,  I  give  land  to  the 
amount  of  20Z.  by  the  year  (stating  the  revenue)  to  A.  and 
B.  in  trust  for  the  charity  C. ;  if  I  give  151.  to  one,  3i.  to 
another,  and  21.  to  a  third  master  or  other  party  in  the  charity, 
and  will  and  declare  that  those  three  sums  of  152.  a  year,  3L 
a  year,  and  21.  a  year  respectively,  shall  at  all  times  be  paid 
to  such  persons ;  as  those  all  taken  together  amount  to  201., 
I  must  be  taken  to  give  all  that  to  the  trustees  A.  and  B.  for 
the  sole  use  of  the  charity.  The  rule  of  the  Thetford  case, 
under  such  circumstances,  is  this,  that  this  exhaustion  of  the 
fund  indicates  the  founder's  intention  that  the  whole  shall  be 
charity  fund,  and  none  should  be  beneficiary  to  the  trustees. 
It  disposes,  therefore,  of  the  whole,  and  raises  no  implied  trust 
quoad  the  surplus  in  the  trustees  for  the  school ;  it  disposes 
of  all  possible  surplus,  and  leaves  no  question  of  this  descrip- 
tion ever  in  such  a  case  to  arise.  But  it  is  very  different, 
when,  instead  of  giving  15Z.,  32.,  and  2Z.,  I  give  151.  and  3/., 
and  leave  21.  unappropriated.  There  the  rule  of  the  Thet- 
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ford  case  *  does  not  apply  at  all ;  there  you  have  *  829 
given  181.  out  of  the  20Z.,  and  the  whole  argument  and 
the  principle  and  the  rule  in  that  case  consequently  does  not 
apply.  Therefore,  my  first  argument  on  the  present  appeal 
is,  that  the  defalcation  of  the  11. 10«.  not  given,  takes  it  out 
of  the  rule  in  the  Thetford  case,  and  leaves  it  to  rest  on  the 
other  and  general  principles  governing  such  questions. 

Now  then,  what  is  the  intention  in  the  second  place  ?  I 
infer  that  intention  from  the  two  circumstances  I  have  already 
stated,  namely,  that  the  Middleton  school  is  not  the  only 
object  of  the  bounty  of  the  founder,  but  the  six  scholarships 
to  Brazen  Nose  are  included  therein  ;  and  those  six  scholar- 
ships to  Brazen  Nose  are  not  to  be  taken  from  Middleton 
school  lads  solely,  but  may  be  filled  from  the  schools  of 
Whalley  and  Bumeley,  which  are  not  mentioned  in  the 
endowment ;  and  failing  Whalley  and  Bumeley,  may  also  be 
taken  fr«m  other  schools.  The  other  circiunstance  of  a  sim- 
ilar description  is,  that  the  poor  scholars  are  to  receive  the 
benefit  of  Brazen  Nose  quite  independently  of  Middleton,  or 
even  Whalley  or  Bumeley,  or  even  Lancashire  scholars  at  all ; 
they  are  to  receive  the  benefit  of  the  other  lands  to  the  amount 
of  lOOZ.  a  year ;  to  take  which  in  mortmain,  and  hold  which 
in  mortmain,  license  is  also  given. 

Then  the  other  circumstance  which  I  have  to  state,  my 
Lords,  is  this,  that  the  rules  and  regulations  and  ordinances 
which  the  governors  are  empowered  to  make,  are  perfectly 
general ;  all  matters  touching  the  school  and  its  concerns  are 
from  time  to  time  to  be  varied  by  those  ordinances ;  and  they 
are  to  be  specifically  directed  to  the  revenues,  receipt,  man- 
agement, and  disposition  of  the  said  revenues. 

Last  of  all,  my  Lords,  comes  the  lapse  of  time.  Two 
*  hundred  and  fifty  years  have  elapsed  since  the  foun-  *  830 
dation  of  this  charity,  and  there  is  no  trace  pretended 
to  be  visible  of  any  other  application  of  the  surplus  except  to 
Brazen  Nose  College.  This  may  not  be  decisive,  but  it  is  a 
very  strong  circumstance  in  the  case,  as  I  shall  have  occasion 
to  show  in  the  case  of  The  Attorney- General  v.  Hurler-- 
fordy  (a)  to  which,  therefore,  I  adjourn  that  remark.    It  raises 

(a)  Post,  357. 
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not  an  absolute  bar,  but  a  great  obstacle,  to  any  alteration  to 
be  made  in  the  practice  of  disposing  of  the  fund.  My  Lords, 
the  Coventry  case,  (a)  the  case  of  The  Attorney^  General  y. 
The  Mayor  of  Bristol^  and  other  cases  to  which  I  might  refer, 
both  more  and  less  recent,  clearly  bear  out  the  principle  on 
which  this  decision  has  been  come  to ;  and  therefore  I  have 
no  hesitation  whatever  in  moving  your  Lordships  that  this 
decree  be  affirmed,  though  without  costs. 

Decree  affirmed  accordingly. 


881  ♦IN  ERROR 


FROM  THE  COURT  OF  KING'S  BENCH. 


MAYOR,   &€.,   OP  LYME  REGIS  v.  HENLEY. 

1834. 

The  Mayor  and  Burgesses  of  Lyme  )  ^,  .    .^    .     „ 
jjB^jjg I  Plaintiffs  m  Error. 

Henry  Hoste  Henley,  Esq.     .     .     .     Defendant  in  Errop. 

The  King  granted  by  letters-patent  to  the  mayor  and  burgesses  of  Lyme 
Regis,  the  borough  so  called,  and  also  the  pierquay  or  cob,  with  all 
liberties  and  profits,  &c.,  belonging  to  the  same,  and  remitted  part  of 
their  ancient  rent  payable  to  the  King;  and  he  willed  that  the  mayor 
and  burgesses,  and  their  successors,  all  and  singular  the  buildings, 
banks,  sea-shore,  &c.,  within  the  said  borough,  or  thereto  belonging, 
or  situate  between  the  same  and  the  sea,  and  also  the  said  pier,  &c., 
at  their  own  costs  and  charges  thenceforth  for  ever  should  repair,  main- 
tain, and  support. 

Held  by  the  Lords,  affirming  the  judgment  of  the  Courts  of  C.  P.  and 
K.  B.,  that  the  mayor  and  burgesses,  having  accepted  the  letters- 
patent  or  charter,  became  legally  boimd  to  repair  the  buildings,  banks, 
and  sea-shore;  and  that  this  obligation  being  one  which  concerned  the 
public,  an  indictment  would  lie  against  them  in  case  of  non-repair,  and 


(a)  2  Vem.  397;  and  afterwards  in  the  House  of  Lords,  7  Bro.  Pari. 
Cas.  235. 
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an  action  on  the  case  for  a  direct  and  particular  damage  sustained  by 
any  iadividual.* 

May  21,  June  25. 

Action  on  the  case  by  the  defendant  in  error  against  the 
plainti£&  in  error,  for  damages  sustained  by  him  through  their 
neglect  to  repair,  according  to  their  charter,  certain  sea-banks, 
&c.     The  declaration  in  the  first  count  stated  that  on  the  20th 

*  See  Pamaby  v.  Lancaster  Canal  Co.,  11  Ad.  &  El.  223;  Mersey  Docks 
V,  Gibbs,  and  Mersey  Docks  v.  Pierce,  11  H.  L.  Gas.  686;  S.  C,  L.  R. 
1  H.  L.  93;  Eastman  v,  Meredith,  36  N.  H.  284,  289-296;  Riddle  v.  Pro-' 
piietors  of  Locks  &  Canals  on  Merrimac  River,  7  Mass.  169,  187,  188; 
Carlthen  o.  Franconia  Iron  and  Steel  Co.,  99  Mass.  216,  218;  Pittsburg 
City  V,  Grier,  22  Penn.  St.  54;  Mayor,  &c.,  of  New  York  v.  Furze,  3  Hill, 
612;  Bailey  v.  Mayor,  &c.,  of  New  York,  3  Hill,  531;  Lloyd  o.  Mayor, 
&c.,  of  New  York,  5  N.  Y.  369;  Mears  v.  Wilmington,  9  Ired.  73;  Coimty 
Conunissioners  v.  Duckett,  20  Md.  468;  Weightman  v.  Washington, 
1  Black  (U.  S.),  39;  Nebraska  City  v.  Campbell,  2  Black,  590;  Foreman 
V,  Canterbury,  L.  R.  6  Q.  B.  214;  Dillon  Munic.  Corp.  736,  §  778; 
Angell  &  Ames  Corp.  (9th  ed.),  §  383;  Conrad  v.  Ithaca,  16  N.  Y.  158; 
Barton  v.  Syracuse,  36  N.  Y.  54.  But  it  has  been  held  that  a  private 
action  cannot  be  maintained  against  a  town,  or  other  quasi  corporation, 
for  a  neglect  of  corporate  duty,  unless  such  action  be  given  by  statute. 
Mower  o.  Leicester,  9  Mass.  247;  Riddle  v.  Proprietors  of  Locks  &  Canals 
on  the  Merrimac  River,  7  Mass.  169,  187;  Holman  v.  Townsend,  13  Met. 
297,  300;  Brady  v.  Lowell,  3  Cush.  124;  Adams  r.  Wiscasset  Bank, 
1  Greenl.  361;  Oliver  v.  Worcester,  102  Mass.  489,  496;  Reed  v.  Belfast, 
20  Maine,  248;  Eastman  v,  Meredith,  36  N.  H.  284;  Commissioners  of 
Hamilton  County  o.  Mighels,  7  Ohio  St.  109;  Ward  o.  County  of  Hart- 
ford, 12  Conn.  404;  Pray  v.  Jersey  City,  32  N.  J.  394;  Freeholders  v. 
Strader,  3  Harr.  (N.  J.)  108;  Bigelow  ».  Randolph,  14  Gray,  541,  543; 
Dillon  Munic.  Corp.,  716-723,  §§  761-765.  In  the  above  case  of  Bigelow 
9.  Randolph,  14  Gray,  543,  Mr.  Justice  Metcalf  said:  ^^  This  rule  of  law, 
however,  is  of  limited  application.  It  is  applied  in  the  case  of  towns  only 
to  the  neglect  or  omission  of  a  town  to  perform  those  duties  which  are 
imposed  upon  all  towns,  without  their  corporate  assent,  and  exclusively 
for  public  purposes,  and  not  to  the  neglect  of  those  obligations  which  a 
town  incurs  when  a  special  duty  is  imposed  upon  it,  with  its  consent 
express  or  implied,  or  a  special  authority  is  conferred  on  it,  at  its  request. 
In  the  latter  cases,  a  town  is  subject  to  the  same  liabilities,  for  the  neglect 
of  those  special  duties,  to  which  private  corporations  would  be,  if  the 
same  duties  were  imposed  or  the  same  authority  conferred  on  them  — 
including  their  liability  for  the  wrongful  neglect  as  well  as  the  wrongful 
acts  of  their  officers  and  agents.'' 
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of  June,  in  the  10th  year  of  the  reign  of  Charles  I., 

*  832    that  King  by  his  letters-patent  did,  for  *  himself,  his 

heirs,  and  8Uceessor8(amongst  other  things),  give,  grant 
and  confirm  to  the  mayor  and  burgesses  of  Lyme  Regis,  and 
their  successors,  the  borough  or  town  of  Lyme  Regis,  and 
also  all  that  the  buildings,  called  pierquay  or  cob  of  Lyme 
Regis,  with  all  and  singular  the  liberties,  privileges,  profits, 
franchises,  and  immunities  to  the  same  town,  or  to  the  said 
pierquay  or  cob,  in  anywise  belonging ;  to  have,  hold,  and 
enjoy  the  aforesaid,  &c.,  to  the  said  mayor  and  burgesses,  and 
their  successors,  to  the  only  and  proper  use  and  behoof  of 
them  and  their  successors,  in  fee  farm  for  ever,  yielding  of 
fee  farm  to  the  said  sovereign  lord  Charles  I.,  his  heirs  and 
successors,  of  and  for  the  aforesaid  borough  or  town,  with  its 
liberties  and  franchises,  as  in  the  said  letters-patent  in  that 
behalf  mentioned :  And  the  said  sovereign  lord  Charles  I.  did 
further,  for  himself,  his  heirs,  and  successors,  pardon,  remise, 
and  release  to  the  said  mayor  and  burgesses,  and  their  succes- 
sors for  ever,  twenty-seven  marks,  parcel  of  thirty-two  marks 
of  the  farm  of  the  said  borough,  and  the  liberties  thereof,  an- 
ciently by  letters-patent,  or  in  any  other  manner  due,  the  said 
lord  King  Charles  I.,  willing  not  that  the  same  mayor  and 
burgesses,  or  their  successors,  or  either  or  any  of  them,  should 
be  charged  of  the  further  portion  bf  the  aforesaid  farm  of 
thirty-two  marks,  besides  the  aforesaid  five  marks ;  but  that 
they  and  their  successors,  against  the  said  King  Charles  I.,  his 
heirs  and  successors,  should  be  thereafter  acquitted,  and  from 
time  to  time  for  ever  discharged  of  the  aforesaid  yearly 
twenty-seven  marks,  any  statute,  act,  ordinance,  provision, 
charters,  or  letters-patent  theretofore  made  to  the  contrary 
thereof  in    anywise    notwithstanding:    And  that  the   said 

mayor  and  burgesses,  and  their  successors,  all   and 

*  888    singular  of  the  buildings,  banks,  sea-shores,  and  *  all 

other  mounds  and  ditches  within  the  said  borough  of 
Ljone,  or  thereto  in  anywise  belonging,  or  situate  between 
the  same  borough  and  the  sea,  and  also  the  said  building 
called  the  pierquay  or  cob,  at  their  own  costs  and  expenses 
thenceforth  from  time  to  time  should  well  and  sufficiently 
repair,  maintain,  and  support,  as  often  as  it  should  be  neoea- 
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sary  or  expedient :  And  the  said  Kii^  Charles  I.,  by  his  said 
lettera-patent,  did  grant  to  the  said  mayor  and  burgesses,  and 
their  successors,  that  the  mayor  of  the  same  for  the  time  being 
for  ever  thereafter  should  be  clerk  of  the  market  within  the 
said  borough,  and  the  liberties  and  precincts  of  the  same ; 
and  that  the  said  mayor  and  burgesses,  and  their  successors, 
all  and  singular  the  fines,  amercements  and  sums  of  money 
before  the  said  clerk  of  the  market,  by  either  or  any  of  the 
inhabitants  of  the  borough  or  town  aforesaid,  after  the  date 
and  making  of  the  said  letters-patent,  forfeited  or  thereafter 
to  be  forfeited  and  assessed  in  the  same  borough,  should  have 
and  enjoy  to  the  use  of  them  and  their  successors  for  ever, 
without  account,  or  any  other  thing  for  the  same  to  the  said 
King  Charles  I.,  his  heirs  or  successors,  in  anywise  to  be 
rendered  or  paid :  And  the  said  King  Charles  I.  did,  by  the 
said  letters-patent,  for  himself,  his  heirs,  and  successors,  give 
and  grant  to  the  said  m&yoT  and  burgesses,  and  their  succes- 
sors, full  power,  authority,  and  license  from  time  to  time  for 
ever  to  dig  stones  and  rocks  in  any  places  whatsoever,  within 
the  borough  and  parish  of  the  town  aforesaid,  out  of  the  sea 
and  on  the  sea-shore,  in  the  borough  and  parish  aforesaid, 
adjoining  to  the  said  borough  or  town,  for  the  reparation  and 
amendment  of  the  port  and  building  called  the  pierquay  or  cob, 
and  other  necessary  reparations  and  common  works  of 
the  same  town  and  borough,  and  belonging  *  and  apper-  *  884 
taining  to  the  buildings  aforesaid :  And  the  said  King 
Charles  I.  did  also,  by  the  said  letters-patent,  will  and  grant 
to  the  said  mayor  and  burgesses,  and  their  successors,  that 
thej  should  have,  hold,  use,  and  enjoy,  and  might  and  should 
be  able  fuUy,  freely,  and  entirely  to  have,  hold,  use,  and  enjoy 
for  ever,  all  the  liberties,  free  customs,  privileges,  authorities, 
acquittances,  and  licenses  aforesaid,  according  to  the  tenor 
and  effect  of  the  said  letters-patent,  without  the  let  or  impedi- 
ment of  the  said  King  Charles  I.,  bis  heirs  or  successors,  or 
his  or  their  justices,  sheriffs,  escheators,  baili£G»  or  ministers. 
—  Which  said  letters-patent  the  mayor  and  burgesses  afore- 
said duly  accepted,  and  the  same  thence  hitherto  have  been, 
and  still  are,  one  of  the  governing  charters  of  the  said  borough ; 
and  the  said  mayor  and  burgesses,  from  the  time  of  their 
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acceptance  of  the  said  letters-patent,  hitherto  have  had,  held, 
received,  and  enjoyed  all  the  benefits,  profits,  and  advantages 
granted  to  them  by  the  said  letters-patent. 

The  declaration  further  stated,  in  the  first  count,  that  before 
and  at  thq  time  of  the  committing  of  the  grievances  as  there- 
inafter mentioned,  the  said  plaintiff  (the  defendant  in  error) 
was  lawfully  possessed  of  and  in  divert  messuages,  buildings, 
and  closes  of  land,  with  the  appurtenances,  situate  in  the 
borough  aforesaid,  and  was  entitled  in  reversion  to  divers 
other  messuages,  buildings,  and  closes  of  other  land,  with  the 
appurtenances ;  all  which  several  messuages,  &c.,  with  the 
appurtenances,  before  and  at  the  times  of  the  committing  of 
the  several  grievances  thereinafter  mentioned,  were  abutting 
in  or  near  the  sea-shore,  at  the  parish  aforesaid ;  and  that 
before  and  at  the  times  of  sealing  of  the  said  letters-patent, 

and  acceptance  thereof,  as  aforesaid,  by  the  said  mayor 
*  335    and  burgesses,  *  and  also  at  the  time  of  the  committing 

of  the  several  grievances  by  Che  said  defendants  (plain- 
tiff in  error)  as  thereinafter  next  mentioned,  divers  build- 
ings, banks,  sea-shores,  and  n^ounds,  had  been,  and  were  then 
respectively  standing  and  being  within  the  borough  of  Lyme 
Regis  aforesaid ;  and  divers  other  buildings,  banks,  sea-shores, 
and  mounds,  had  been  and  respectively  were  belonging  and 
appertaining  to  the  said  borough ;  and  divers  other  buildings, 
banks,  sea-shores,  and  mounds,  had  been  and  were  at  those 
times  respectively  standing  and  being  and  situate  between 
the  said  borough  and  the  sea,  in  the  borough  aforesaid ;  all 
which  said  buildings,  banks,  sea-shores,  and  mounds  respect- 
ively, at  the  times  of  the  committing  of  the  several  griev- 
ances by  the  said  defendants  (plaintifEs  in  error),  were  near 
to,  and  then  and  there  constituted  and  formed,  and  were  a 
protection  and  safeguard,  and  still  of  right  ought  to  form  and 
be  a  protection  and  safeguard  to  the  said  several  messuages, 
biiildings,  and  closes  of  land,  with  the  appurtenances  afore- 
said, and  then  and  there  hindered  and  prevented,  and  still  of 
right  ought  to  hinder  and  prevent,  the  sea,  and  the  waves  and 
waters  thereof,  from  running  or  flowing  in,  upon,  against,  or 
over  the  said  several  messuages,  buildings  and  closes  of  land  ; 
and  all  which  buildings,  banks,  sea-shores,  and  mounds,  the 
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said  defendants  (plaintiffs  in  error),  at  the  times  of  the  com- 
mitting of  the  several  grievances  by  them  as  thereinafter 
mentioned,  were,  under  and  by  virtue  and  in  pursuance  of 
the  aforesaid  letters-patent,  and  the  acceptance  thereof  as 
aforesaid,  liable,  and  ought,  at  their  own  proper  costs  and 
charges,  well  and  sufficiently  to  have  repaired,  maintained, 
and  supported,  and  still  are  liable,  and  ought,  at  their  own 
proper  costs  and  charges,  well  and  sufficiently  to  repair, 
*  maintain,  and  support,  when  and  so  often  as  it  should  *  336 
or  might  have  been,  or  shall  or  may  be  necessary  or 
expedient  so  to  do,  so  as  to  prevent  damage  or  injury  to  the 
said  messuages,  biiildings,  and  closes  of  the  said  plaintiff,  by 
the  sea,  or  the  waves  or  the  waters  thereof. 

Breach,  that  the  said  defendants,  well  knowing  the  premises, 
and  not  regarding  the  said  letters-patent,  nor  their  duty  in  that 
behalf,  but  contriving,  and  wrongfully  and  unjustly  intending 
to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to 
deprive  him  of  the  use  and  benefit  of  his  several  messuages, 
buildings,  and  closes;  and  also  to  injure,  prejudice,  and 
aggrieve  him,  the  said  plaintiff,  in  his  reversionary  interest  of 
and  in  the  said  messuages,  buildings,  and  closes  above-men- 
tioned, wrongfully  and  unjustly  suffered  and  permitted  the 
said  buildings,  banks,  sea-shores,  and  mounds  to  be  and  con- 
tinue ruinous,  prostrate,  fallen  down,  washed  down,  out  of 
repair,  and  in  great  decay,  for  want  of  due,  needful,  proper, 
and  necessary  repairing,  maintaining,  and  supporting  of  the 
same ;  by  means  of  which  said  several  premises,  the  sea,  and 
the  waves  and  waters  thereof,  ran  and  flowed  with  great  force 
and  violence  in,  upon,  under,  over,  and  against  the  said  seve- 
ral messuages,  buildings,  and  closes  of  the  said  plaintiff,  in 
which  he  was  so  interested  as  aforesaid,  and  thereby  greatly 
inundated,  damaged,  injured,  undermined,  washed  down,  beat 
down,  prostrated,  levelled,  and  destroyed  the  said  several 
messuages  and  buildings;  and  the  materials  of  the  same, 
together  with  divers  cart-loads  of  earth  and  soil,  and  divers 
acres  of  the  said  several  closes,  were  washed  and  carried 
away;  by  means  of  which  said  several  premises,  the  said 
plaintiff  not  only  lost  and  was  deprived  of  the  use, 
benefit,  and  enjoyment  *  of  his  said  messuages,  build-    *  337 

TOL.  II.  18  [  273  ] 


*887  GASES  IN  THE  HOUSE  OF  LORDS. 

ings,  and  closes  in  this  count  first  above  mentioned,  but  was 
also  thereby  greatly  injured,  prejudiced,  and  aggrieved  in  his 
reversionary  estate  and  interest  of  and  in  the  said  several 
messuages,  buildings,  and  closes  in  this  count  secondly  above 
mentioned. 

There  were  other  counts  stating  a  liability  to  the  same 
repairs  by  prescription,  and  others  stating  it  by  reason  of  the 
possession  of  certain  closes.  The  defendants  belc^  pleaded 
the  general  issue. 

The  cause  came  on  to  be  tried  before  Mr.  Justice  Little- 
dale,  at  the  spring  assizes  for  the  county  of  Dorset,  in  1828, 
when  the  jury  found  a  verdict  for  the  defendant  in  error,  on 
the  first  count,  with  lOOZ.  damages,  and  were  discharged  from 
giving  any  verdict  upon  the  other  counts.  In  the  foUowing 
Easter  term,  a  motion  in  arrest  of  judgment  was  made  in  the 
Court  of  Common  Pleas,  but  judgment  was  given  for  the 
plaintiff  below,  (a) 

The  defendants  below  thereupon  brought  a  writ  of  error  in 
the  Court  of  King's  Bench,  where  the  judgment  of  the  Court 
of  Common  Pleas  was  affirmed ;  (&)  and  upon  that  judgment 
the  present  writ  of  error  was  brought  in  the  House  of  Lords. 

The  following  Judges  of  the  common-law  Courts,  besides 
Lord  Denman,  attended  in  the  House  when  the  case  was 
argued,  viz. :  Chief  Justice  Tindal,  Mr.  Justice  Park,  Mr. 
Baron  Batley,  Justices  Bosanquet,  Gaselee,  Taunton,  J. 
Parke,  Patteson,  and  Alderson,  Barons  Vaughan  and 
Gurnet. 

Mr.  Serjeant  Merewether^  for  the  plaintifGs  in  error. — 
There  is  nothing  on  the  face  of  this  record  to  show  that 
*  888  the  defendants  below  were  liable,  by  reason  of  *  tenure, 
t(>  the  repairs  of  the  sea-shore.  The  passages  cited 
from  Callis,  in  his  treatise  on  sewers,  and  urged  in  the  Court 
below,  with  a  view  to  fix  the  liability  of  the  defendants  ror 
tione  tenurce^  are  doubtfully  expressed  and  cannot  be  deemed 
authority.  He  says :  ^^  In  cases  of  the  sea  and  royal  rivers, 
the  property  of  the  banks  and  grounds  adjoining  belong  to 
the  subject  whose  lands  do  butt  and  bound  thereon,  but  the 

(a)  5  Bing.  01.  (5)  8  B.  &  Ad.  77. 
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soil  of  the  sea  and  royal  rivers  appertains  to  the  King,"  &c., 
*^  and  it  seems  that  the  frontages  are  bound  to  the  repairs, 
and  that  he  whose  grounds  are  next  adjoining  to  a  highway 
is  bound  to  repair  the  same."  The  last  clause  of  the  sentence 
is  stated  too  broadly,  and  is  not  the  law ;  and  the  former 
part  of  it,  which  applies  to  this  question,  is  an  expression  of 
doubt,  and  is  much  weakened  by  passages  in  other  pages,  (a) 
The  chief  question  here  is,  whether  the  King  can  by  his 
letters-patent  or  charter,  create  a  new  duty?  It  does  not 
appear  who,  or  that  any  one,  was  compellable  to  repair  those 
walls  and  banks  before  the  date  of  Charles  the  First's  char- 
ter. Did  the  King's  charter  create  a  new  duty,  and  impose 
on  the  corporation  of  Lyme  the  charge  of  repairing  the  sea- 
walls, subjecting  them  to  an  indictment  or  action  at  the  suit 
of  any  person  whose  property  in  Lyme  might  be  damaged  in 
consequence  of  the  non-repair  ?  The  liability  to  such  action 
or  indictment  could  arise  only  in  one  of  four  ways,  viz.,  by 
reason  of  prescription,  tenure.  Acts  of  Parliament,  or  nuisances 
to  public  rights.  There  is  no  case  or  other  authority  to  show 
it  could  arise  from  the  acceptance  of  a  grant  from  the  King. 
The  cases  cited  in  the  Court  below,  in  the  judgment  for  the 
defendant  in  error,  applied  to  liability  by  prescription, 
tenure,  Act  of  Parliament,  or  public  nuisance ;  *  such  *  889 
as  Hex  V.  Kerrison^  (J)  Paine  v.  Partridge^  (c)  12 
Hen.  7,  fol.  18*;  Hex  v.  Inhahitants  of  Kent^  ((2)  Rex  v.  Inhab' 
itant$  of  Lind$aff^  («)  Rex  v.  Stoughton.  (jg)  If  the  charter 
annexed  to  the  grant  an  obligation  to  repair  the  sea-walls, 
the  King  may  withdraw  the  grant  if  the  grantees  do  not 
perform  the  condition,  Roll.  Abr.  tit.  Franchise,  Com.  Dig. 
Franchises  ;  so  that  the  obligation  is  not  a  matter  of  public 
duty,  but  a  covenant  between  the  King  and  the  corporation, 
which  a  stranger  to  it  cannot  have  a  right  to  enforce  by  action 
or  by  indictment.  The  liability  of  the  plaintifb  in  error  to 
an  indictment  for  non-performance  of  the  repairs  in  question, 

(a)  See  CalliB,  pp.  2, 115,  117, 118. 

(6)  1  M.  &  Sel.  435,  and  8  M.  &  Sel.  526. 

(c)  Carth.  191;  S.  C,  Show.  255. 

(</)  13  Eaat,  220.  («)  14  East,  317. 

(g)  2  Sannd.  157,  160. 
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is  assumed  in  the  judgment  below,  as  the  ground  on  which 
the  right  of  action  for  special  damage  rests,  (a)  According 
to  Callis,  (&)  the  occupiers  of  lands  abutting  on  the  sea  are 
primarily  liable  to  protect  them  from  the  sea,  and  the  liability 
of  the  plaintifEs  in  error  to  protect  the  defendant,  if  such 
exists,  arises  from  their  agreement,  implied  from  their  accept- 
ance of  the  charter  of  Charles  the  First ;  but  no  agreement 
to  become  liable  to  do  that  for  which  others  are  primarily 
Uable  will  subject  a  party  to  an  indictment,  though  the  party 
be  a  corporation  aggregate,  and  though  a  sufficient  considera- 
tion for  the  agreement  be  shown,  and  the  pubUc  interest  be 
concerned.  Rex  v.  Mayor  of  Liverpool ;  (^c)  nor  will  such 
agreement  release  those  in  whom  such  primary  liability  exists, 
Regina  v.  Duchess  of  Bitecleuffh.  ((2)  The  charter  here  is  at 
most  only  a  covenant  between  the  King  and  the  corporation ; 

it  is  not  denied  that  an  obligation  is  thereby  imposed 
*  340    on  the  *  corporation,  but  there  is  no  duty  of  a  public 

nature  imposed,  so  as  to  render  the  corporation  liable 
to  an  indictment  for  neglect.  There  is  no  authority  for  hold- 
ing that  any  one  of  the  King's  subjects,  who  may  sustain 
damage  by  reason  of  the  non-repair,  can  indict  the  corpora- 
tion for  their  neglect,  or  have  an  action  against  them  for  the 
damage.  The  claim  of  the  defendant  in  error  is  new  and 
unwarranted  by  law  ;  and  that  no  precedent  is  found  for  the 
right  claimed  by  him,  is  a  matter  which  ought  to  have  great 
weight.  The  case  of  Popham  v.  Prior  of  Breamore^  (e)  and 
KeigJdetfs  Case^  (jg)  do  not  appear  to  sustain  this  action,  as 
they  turned  on  the  principle  of  liability  by  prescription.  In 
the  case  of  the  Mayor  of  Lynn  v.  Turner^  (K)  on  which  reli- 
ance was  placed  on  behalf  of  the  plaintiff  below,  and  which 
was  a  writ  of  error  to  the  King's  Bench,  the  corporation  of 
Lynn  was  sued  for  not  repairing  a  creek  of  the  sea,  being 
charged  to  be  liable  thereto  by  prescription  and  by  immemo- 
rial usage,  two  material  distinctions  between  that  and  this 
case.     More  weight  has  been  given  to  the  words  of  Lord 

(a)  3  B.  iSc  Ad.  93.  (6)  P.  115. 

(c)  3  East,  86.  [d)  1  Salk.  358. 

(«)  11  Hen.  4,  82.  Ig)  10  Rep.  139  a. 
(A)  Cowp.  87. 
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Mansfield,  in  giving  judgment  in  that  case,  than  is  properly 
due  to  them.  It  would  appear  from  the  argument  in  Church- 
man v.  TuuBtal^  (a)  that  an  action  or  indictment  lies  against 
a  common  ferryman  if  he  does  not  keep  his  ferry  in  good 
repair,  but  that  a  private  fenyman  is  not  so  liable  ;  a  distinc- 
tion which  is  analogous  to  this  case.  But  that  case  and 
Pairie  v.  Partridge  (li)  were  cases  of  liability  from  prescrip- 
tion in  respect  of  ancient  ferries,  which  most  materially  dis- 
tinguish them  from  this  case.  It  may  be  supposed  from  an 
expression  used  in  Eussell  v.  The  Men  of  Devon^  (<?) 
that  the  action  there  for  not  repairing  a  county  *  bridge  *  341 
would  well  lie  if  the  defendants  had  been  a  corporation. 
That  was  a  mere  dictum,  urged  in  that  case  beyond  its  merits, 
and  it  is  opposed  to  The  King  v.  The  Mayor  of  Liverpool^  (d) 
and  to  Marris  v.  Baker,  (e) 

There  was  another  class  of  cases  cited  below,  relating  to 
the  liability  of  officers  in  public  offices,  as  the  bank,  post- 
office,  &c. ;  but  as  the  liability  of  these  officers  arises  under 
Acts  of  Parliament,  it  is  not  necessary  to  examine  such  cases, 
which  have  no  bearing  upon  the  liability  to  which  it  is 
attempted  to  subject  the  plaintifb  in  error,  by  virtue  of  the 
King's  charter  within  time  of  memory. 

The  proper  remedy  for  the  injury  sustained  here  would  be 
by  information  at  the  suit  of  the  Attorney-General,  or  by 
application  to  the  Court  of  Chancery,  under  the  Act  43  Eliz. 
c.  4,  which  enables  the  Lord  Chancellor,  where  lands  have 
been  granted  for  reparation  of  sea-walls,  &c.,  to  issue  a  com- 
mission to  inquire  and  direct  the  funds  to  be  appropriated  to 
the  purposes  to  which  the  grant  was  destined ;  or  by  proceed- 
ing on  the  part  of  the  King  for  a  forfeiture.  4  Yin.  476 ; 
Com.  Dig.  tit.  Franchises. 

Mr.  Erie  rose  to  argue  on  the  same  side,  but  the  Lord 
Chancellor  suggested  that  the  House  should  hear  the  coun- 
sel for  the  defendant  in  error,  and  Mr.  Erie  should  have 
the  reply.     The  counsel  agreed  to  that  course,  and  Mr.  Bere^ 

(a)  Hardr.  162.  (5)  Show.  255;  Carth.  191. 

(c)  2  T.  R.  667.  \d)  8  East,  86. 

(tf)  4  M.  &  Sel.  27. 

[  277  ] 


1 


*  341  CASES  IN  THE  HOUSE  OF  LORDS. 

who  was  second  counsel  on  the  other  side,  did  not  address 
the  House. 

Mr.  Follett^  for  the  defendant  in  error.  —  The  first  point 

made  in  the  argument  for  the  plaintiff  in  error  is,  that  no 

condition  to  repair  was  imposed  as  a  matter  of  public 

*  342    duty  on  the  mayor  and  burgesses  by  *  the  grant ;  and 

that  the  charter  contained  merely  an  expression  of  the 
King's  will,  that  they  should  repair  and  maintain  the  banks 
and  sea^shore.  It  is  impossible  for  any  person,  attending  to 
the  nature  of  the  grant,  the  remission  of  twenty-seven  marks 
of  the  ancient  rent,  the  grant  of  the  fines  and  amercements, 
and  the  license  to  dig  stones  within  the  town  for  the  repara- 
tion of  the  port  and  pier,  to  hold  that  the  charter  did  not 
annex  to  these  grants  the  obligation  to  repair.  The  corpora- 
tion having  accepted  the  charter,  and  having  ever  since 
enjoyed  the  privileges  conferred  by  it,  must  also  take  the 
burden  imposed.  The  benefits  that  were  granted  were  the 
consideration  for  the  performance  of  the  duty.  The  corpora- 
tion shall  not  be  at  liberty  to  accept  the  grant,  and  refuse  the 
burden ;  King  v.  We%twoodj  (a)  Brett  v.  Cumberland.  (6) 
Lord  Tentebden,  after  citing  this  last  case  in  his  judgment  in 
the  Court  below  adds :  ^^  So  here,  though  the  letters-patent 
import  only  that  it  be  the  King's  will  that  the  corporation 
should  repair,  yet  they,  having  accepted  the  letters-patent, 
and  enjoyed  the  benefits  and  advantages  granted  thereby, 
have  testified  their  assent  that  this  shall  be  considered  as  a 
condition  or  obligation,  and  must  be  bound  accordingly ;  and 
in  that  view  it  becomes  immaterial  to  inquire  whether  or  not, 
before  the  grant,  the  King  himself  was  bound  to  keep  the 
banks  and  sea-shores  in  repair."  (c) 

The  plain  argument  upon  which  the  defendant  in  error 

relies  is,  that  where  the  King  by  his  grant  imposes  a  public 

duty  on  a  corporation  or  on  an  individual,  the  public  become 

interested,  and  have  a  right  to  see  that  the  duty  is 

*  343    performed,  and  an  indictment  *  will  lie  for  the  neglect ; 

or  an  individual,  if  a  direct  injury  is  in  consequence 

(a)  4  B.  &  C.  781.  (6)  Cro  Jac.  399,  621. 

(c)  8  B.  &  Ad.  92. 
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sustained  by  him,  has  a  right  of  action.  This  last  position 
was  admitted  in  the  case  of  Paine  v.  Partridge^  (a)  and  is 
well  warranted  by  the  cases  of  (churchman  v.  Tunstal^  (&) 
Herbert  v.  Paget^  (<?)  Mayor  of  Lynn  v.  2\imer,  (rf)  Lane  v. 
Cotton^  (e)  and  Comyn's  Digest,  title  Action  on  the  Case,  A 
2,  A  3.  The  recent  case  of  Peter  v.  Kendal  (£)  applies  to 
every  offence  and  grant  of  a  public  nature,  and  shows  that 
wherever  such  a  grant  is  made,  there  a  duty  is  imposed,  and 
an  indictment  will  lie  against  the  grantee  for  a  public  injury 
arising  from  his  neglect  or  non-performance  of  the  duty ;  or 
an  action  on  the  case  may  be  brought  against  him  by  any 
individual  sustaining  a  particular  injury.  The  doctrine  laid 
down  in  these  cases  is  not  shaken  but  rather  confirmed  by 
the  case  of  Ru8%ell  v.  The  Men  of  Devon,  (A)  which  was  an 
action  against  the  inhabitants  of  a  coimty  for  an  injury  sus- 
tained by  an  individual  in  consequence  of  the  non-repair  of 
a  county  bridge,  and  it  was  held  not  to  be  maintainable ;  but 
it  was  there  said  that  such  an  action  would  well  lie  against  a 
corporation. 

The  next  question  for  consideration  is,  whether  the  declara- 
tion here  sufficiently  alleges  that  the  defendants  below  were 
boimd  to  repair  ratione  tenurce.  There  is  no  magic  in  these 
words.  They  were  in  possession  of  the  borough,  and  of  the 
walls  and  banks ;  that  cannot  be  denied  after  the  verdict. 
By  reason  of  their  ownership  and  possession  they  became 
liable  ix>  the  repairs,  (t)  and  the  declaration  sufficiently 
alleges  that  liability  to  have  been  created  by  the 
*  charter,  and  does  not  aver  an  obligation  more  exten-  *  344 
give  than  the  duty  required  by  the  charter.  The  case 
of  Rex  V.  Kerrison,  (A)  cited  on  the  other  side,  favours  the 
defendant  in  error.  The  indictment  there  charged  the  owner 
of  a  navigation  with  the  liability  to  repair  a  bridge  by  reason 
of  ownership,  without  showing  any  contract  or  obligation 
annexed  to  the  grant  of  the  navigation,  to  induce  a  liability 

(a)  Shower,  256;  S.  C,  Carth.  191.  ' 

(6)  Hardr.  163.  (c)  1  Lev.  64. 

(rf)  Cowp.  86.  (0  1  Salk.  17. 

(g)  6  B.  &  C.  703.  (h)  2  T.  R.  667. 

(0  Callis,  115,  117.  Ik)  1  M.  &  Sel.  435. 
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to  repair ;  but  here  the  grant,  and  the  condition  on  which  the 
charter  was  granted,  are  set  forth  in  the  declaration;  and 
whether  the  duty  is  cast  on  a  party  by  prescription,  which 
supposes  a  consideration,  or  by  an  existing  grant  showing  the 
consideration,  if  the  party  bound  do  not  repair,  an  action 
equally  lies  at  the  suit  of  the  party  injured  by  the  neglect. 
Keighle'jf%  Ca%e>  (a)     These  cases  are  strongly  applicable  to 
this,  and  they,  as  well  as  most  of  the  authorities  to  be  found 
in  the  old  books  of  reports,  are  against  the  interpretation 
which  was  given  by  the  counsel  for  the  plaintifiEs  in  error  to 
the  Statute  of  Sewers  (23  Henl  8).     There  is  a  case  in  Har- 
dres,  (6)  {TJie  Earl  of  I)evon%hire  v.  CHbbons  and  others^ ^ 
referring  to  that  statute ;  it  was  a  bill  reciting  articles  of 
agreement  made  between  the  King  and  others,  for  draining 
Hatfield-level,  by  which  the  King  was  to  have  a  third  part 
of  the  lands  obtained,  the  drainers  a  third,  and  the  tenants 
and  commoners  a  third.     The  plaintiff,  who  was  not  a  party, 
or  deriving  from  a  party,  to  the  articles,  was  assessed  towards 
maintenance  of  a  certain  sewer  for  his  lands  in  Yorkshire,  and 
his  bill  prayed  relief  from  the  assessment,  according  to  the 
equity  of  the  statute  of  Hen.  8,  on  the  ground  that  he  was 
*^  aggrieved  by  the  assessment,  through  those  not  repairing 
the  banks,  who  were  obliged  to  repair  by  the  articles." 
*346    And  the  Court  *  seemed  to  be  of  this  opinion,  "be- 
cause in  effect  the  articles  were  made  for  the  relief  of 
all  that  were  to  receive  any  damage  by  the  draining;  and 
being  made  pro  bono  publico^  all  persons  are  parties ;  as  if  one 
man  should  take  upon  himself  to  repair  a  public  causeway 
which  the  country  ought  to  repair,  by  this  means  he  makes 
himself  liable  to  the  whole  county  if  he  do  it  not."     There  is 
a  clear  distinction  between  the  liability  of  an  individual  and 
of  a  corporation ;  that  is  laid  down  in  Callis,  p.  117  (where  it 
is  said  an  obligation  may  exist  by  covenant  as  well  as  by 
tenure),  and  is  noticed  by  Lord  Mansfield  in  his  judgment 
in  the  Mayor  of  Lynn  v.  Turner.     An  individual  is  bound  by 
reason  of  tenure  of  his  land ;  but  a  corporation  accepting  a 
grant  is  boimd  to  perform  the  duty  annexed  to  it,  without 
any  land.     It  is  not  therefore  necessary  that  the  obligation 
(a)  10  Rep.  139  a.  (b)  p.  169. 
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to  repair  should  be  in  this  case  coupled  with  land ;  but  if  it 
were,  the  charter  does  grant  land,  it  grants  the  borough  and 
cob  ;  so  that  if  it  were  necessary  to  prove  that  the  corpora- 
tion are  bound  ratione  tenurce,  that  proof  is  not  wanting. 

Mr.  JErle^  in  reply.  —  The  plainti£&  do  not  contend  that 
the  covenant  contained  in  the  letters-patent  did  not,  by  the 
acceptance  of  them,  impose  an  obligation  on  the  corporation ; 
there  may  be  a  process  against  them  for  the  forfeiture  of  the 
franchise,  or  other  proceedings  before  referred  to,  but  they 
are  not  liable  to  an  indictment  or  action  at  the  suit  of  an 
individual  who  is  a  stranger  to  the  covenant.  There  is  no 
case,  though  many  have  been  cited,  to  show  that  any  one  of 
the  King's  subjects  can  have  an  action  against  a  corporation 
for  not  repairing  sea-walls,  through  the  non-repair  of 
which  his  property  sustained  damage.  The  *  case  of  *  346 
the  Kififf  V.  The  Mayor  of  Liverpool  shows  that  an 
agreement  to  repair  a  road  did  not  subject  a  corporation  to  an 
indictable  liability  to  repair.  That  case  is  a  sufficient  answer 
to  the  inferences  drawn  from  Callis  and  from  the  old  authori- 
ties. In  all  the  cases  respecting  the  duty  of  public  officers 
there  were  known  relations  and  duties  between  them  and  the 
public,  defined  by  Acts  of  Parliament,  and  they  have  no  anal- 
ogy with  this  case.  The  charter  here  cannot  have  a  greater 
force  than  an  Act  of  Parliament ;  but  if  this  duty  was  im- 
posed in  those  general  terms  by  Act  of  Parliament,  the  corpo- 
ration would  not  be  indictable  for  an  injury  to  a  private 
individual.  The  banks  and  mounds  in  question  were  stated 
in  the  declaration  to  have  been  a  protection  to  Mr.  Henley's 
property,  and  not  to  the  houses  and  property  of  the  public. 
It  was  scarcely  possible  at  any  expense  to  repel  the  encroach- 
ments of  the  sea  on  these  banks ;  if  the  funds  of  the  corpo- 
ration were  to  be  applied  to  the  protection  of  one  individual, 
they  would  not  be  sufficient  for  that  purpose,  and  the  other 
inhabitants  would  be  without  protection. 

The  Lord  Chancellor  suggested  a  question  for  the  learned 
Judges,  and  the  further  consideration  of  the  case  was  ad- 
journed. 
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June  25. 

Mr.  Justice  Park  delivered  the  following  opinion  of  the 
Judges :  The  question  proposed  by  your  Lordships  for  the 
opinion  of  the  Judges  is  as  follows : 

*^  The  declaration  in  an  action  on  the  case  against  the  cor- 
poration states,  that  before  the  committing  of  the  grievances 
by  the  said  defendants,  the  King,  by  his  letters-patent  duly 

sealed,  did  give,  grant,  and  confirm  to  the  corporation 
*  847    and  their  successors  the  *  borough  or  town  of  Lyme 

Regis ;  also  all  that  the  building  called  the  pierquay  or 
cob  of  Lyme  Regis,  with  the  liberties,  franchises,  privil^es, 
and  immunities  to  the  same  town,  pierquay  or  cob,  in  anywise 
belonging,  to  the  only  proper  use  and  behoof  of  the  corpora- 
tion, in  fee  farm  for  ever,  yielding  of  fee  fum  to  the  King  as 
in  the  letters-patent  mentioned ;  and  that  the  King  thereby 
released  to  the  corporation  part  of  an  ancient  farm  of  a  sum 
of  money  due  from  them  annually,  willing  that  the  corpora- 
tion should  be  thereof  acquitted,  and  that  the  corporation  and 
their  successors  aU  and  singular  of  the  buildings,  banks,  sea- 
shores, and  all  other  mounds  and  ditches  within  the  said 
borough,  or  to  the  said  borough  in  anywise  belonging  or 
appertaining,  or  situate  between  the  said  borough  and  the 
sea,  and  also  the  said  building  called  the  pierquay  or  the  cob, 
at  their  own  costs  and  expenses  thenceforth  from  time  to  time 
for  ever  should  well  and  sufficiently  repair,  maintain,  and 
support,  as  often  as  it  should  be  necessary  or  expedient.    That 
the  King  also  by  the  same  charter  granted  fines  and  amerce- 
ments before  the  clerk  of  the  market,  without  account ;  and 
a  license  to  dig  stones  within  the  borough  and  parish  of  the 
town,  out  of  the  sea  and  on  the  sea-shore,  for  the  reparation 
and  amendment  of  the  port,  and  the  said  pierquay  or  cob, 
and  other  necessary  reparations  and  common  works  of  the 
same  town  and  borough,  and  belonging  and  appertaining  to 
the  buildings  aforesaid.    The  declaration  then  avers  that  the 
charter  was  duly  accepted,  and  from  thence  hath  been  and 
stiU  is  a  governing  charter  of  the  borough,  and  that  the  cor- 
poration from  the  time  of  that  acceptance  hitherto  have  had, 
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held,  received,  and  enjoyed  all  the  benefits,  profits,  and 
advantages  granted  to  them  by  the  said  letters-patent. 
It  then  proceeds  to  state  that  *  the  plaintiff  was,  at  *  848 
the  time  of  the  committing  of  the  grievances,  lawfully 
possessed  of  a  messuage  and  land  in  the  county  aforesaid,  to 
wit,  in  the  said  borough,  which  were  before  and  at  those 
times  abutting  on  or  near  the  sea-shore.  That  a  building, 
bank,  and  sea-shore  within  the  borough,  a  building,  bank,  or 
sea-shore  belonging  and  appertaining  to  the  borough,  and  a 
building,  bank,  or  sea-shore  situate  between  the  said  borough 
and  sea,  all  which  were  there  at  the  time  of  the  sealing  and 
acceptance  of  the  letters-patent,  and  at  the  time  of  the  com- 
mitting of  the  grievances,  and  at  the  last-mentioned  time, 
were  near  to,  and  constituted  and  formed,  and  were  a  protec- 
tion and  safeguard,  and  still  of  right  ought  to  be  so,  to  the 
plaintiff's  messuage  and  land  aforesaid,  and  then  hindered 
the  sea  from  flowing  upon  and  over  that  messuage  and  land  ; 
and  which  buildings,  bank,  sea-shores,  and  mounds,  the  defend- 
ants were  at  those  times,  by  virtue  of  the  said  letters-patent 
and  acceptance,  liable  to  repair  at  their  own  proper  costs 
and  charges,  as  often  as  it  might  be  necessary  and  expedient 
to  do  so. 

**  A  breach  is  then  assigned,  that  the  corporation  wrong- 
fully permitted  the  said  buildings,  banks,  sea-shores,  and 
mounds  to  be  out  of  repair,  for  want  of  due,  proper,  and 
necessary  repairing  of  the  same ;  by  means  of  which  the 
plaintiff 's  house  and  land  was  inundated  and  injured. 

^*  After  a  verdict  upon  a  plea  of  not  guilty,  is  this  declara- 
tion good,  and  does  it  disclose  a  sufficient  cause  of  action  by 
the  plaintiff  against  the  corporation  ?  " 

In  order  to  make  this  declaration  good,  it  must  appear, 
first,  that  the  coi-poration  are  under  a  legal  obligation  to  repair 
the  place  in  question ;  secondly,  that  such  obligation 
is  matter  of  so  general  and  public  *  concern  that  an  *  349 
indictment  would  lie  against  the  corporation  for  non- 
repair ;  thirdly,  that  the  place  in  question  is  out  of  repair ; 
and  lastly,  that  the  plaintiff  has  systained  some  peculiar 
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damage  beyond  the  rest  of  the  King's  subjects  by  such  want 
of  repair.^ 

The  third  and  last  requisites  are  admitted  to  be  averred  in 
this  declaration,  and  with  sufficient  words,  at  least  after  ver- 
dict. The  doubt  in  the  case  arises  upon  the  first  and  second 
requisites.  With  regard  to  the  first,  it  is  argued  that  the 
corporation  have  not  by  the  acceptance  of  the  charter  stated 
in  the  declaration  incurred  any  legal  obligation  whatever  as 
to  the  repair  of  the  place  in  question ;  that  the  charter  does 
not  contain  a  grant  on  condition  that  the  corporation  shall 
repair,  but  merely  an  expression  of  the  King's  will  that  they 
shall  repair. 

Looking  at  the  words  of  the  charter,  as  stated  in  this  dec- 
laration, we  are  of  opinion  that  it  does  cast  upon  the  corpora- 
tion an  obligation  to  repair ;  which  they,  by  accepting  the 
charter,  have  adopted.  The  King  grants  and  confirms  to  the 
corporation  the  town  or  borough  and  pier,  with  the  liberties, 
franchises,  and  privileges,  and  immunities  to  the  same  belong- 
ing, in  fee  farm  for  ever,  yielding  of  fee  farm  to  the  King  as 
therein  mentioned  ;  and  the  King  remits  part  of  an  ancient 
rent,  willing  that  the  corporation  should  be  thereof  acquitted ; 
and  then  the  charter  goes  on  in  these  words :  "  And  that  the 
corporation  and  their  successors,  all  and  singular  of  the  build- 
ings, banks,  sea-shores,  and  all  other  mounds  and  ditches 
within  the  said  borough,  or  to  the  said  borough  in  anywise 
belonging  or  appertaining,  or  situate  between  the  said 
borough  and  the  sea,  and  also  the  said  building  called  the 
pierquay  or  the  cob,  at  their  own  proper  costs  and  ex- 
•  860  penses  thenceforth  from  time  to  time  for  ever  *  should 
well  and  sufficiently  repair,  maintain,  and  support  as 
often  as  it  should  be  necessaiy  or  expedient." 

'  The  rule  here  stated  is  generally  well  supported  by  the  cases.  See 
Hartshorn  v.  South  Reading,  3  Allen,  501;  Willard  v.  Cambridge,  8 
Allen,  574;  Quincy  Canal  v.  Newcomb,,7  Met.  276;  Brainard  v.  Con- 
necticut River  Railroad,  7  Cush.  510,  511;  Brightman  v.  Fairhaven,  7 
Gray,  271;  Smith  v,  Boston,  7  Cush.  255;  Harvard  College  v.  Steams,  15 
Gray,  1;  Stetson  v.  Faxon,  19  Rck.  147;  Thayer  v,  Boston,  19  Pick.  511, 
514;  Fall  River  Iron  Works  v.  Old  Colony,  &c.,  R.R.  Co.,  5  Allen,  221. 
The  rule  was  stated  with  some  limitations  and  qualifications  in  Wesson 
V,  Washburn  Iron  Co.,  13  Allen,  95. 
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Now  these  words  are  undoubtedly  an  expression  of  the 
King's  will  that  the  corporation  should  repair ;  but  they  are 
not  the  less  a  condition  on  that  account;  on  the  contrary, 
they  show  the  consideration  for  the  grant,  the  motive  induc- 
ing the  King  to  make  the  grant,  and  consequentiy  the  terms 
and  conditions  on  which  the  grant  was  to  be  accepted.  What 
effect  such  words  might  have  in  a  grant  from  one  subject  to 
another  it  is  not  necessary  to  determine ;  such  a  grant  be- 
tween subjects  is  a  matter  of  contract  and  bargain,  strictly  so 
speaking  ;  but  a  grant  from  the  King  to  a  subject  is  a  matter 
of  favour,  and  the  language  used  will  be  found  to  vary  accord- 
ingly. Independentiy  of  authorities  we  should  have  come  to 
this  conclusion,  but  the  case  of  Sir  John  Brett  v.  Cumber- 
land (a)  seems  to  us  to  be  decisive  of  the  question.  That 
was  an  action  of  covenant  by  the  assignee  of  King  James  I. 
against  the  executors  of  the  lessee  of  a  mill  under  letters- 
patent  of  Queen  Elizabeth,  sealed  with  her  seal  only,  and 
containing  these  words :  "  Et  prsedictus  Willielmus,  executores 
et  assignati  sui,  prsedictum  molendinum  et  domus  et  sedificia 
inde  suflficienter  reparabunt."  The  first  question  was,  whether 
these  words  in  the  letters-patent  to  which  the  Queen's  seal 
only  was  afiQxed,  shall  enure  as  a  covenant  to  bind  the  lessee 
and  his  assigns  ;  and  it  was  resolved  ^^  that  it  should,  for  the 
lessee  takes  thereby,  because  it  is  a  matter  of  record ;  although 
in  show  they  be  the  words  of  the  lessor  only,  yet  he  accept- 
ing thereof  and  enjoying  it,  it  is  as  well  his  covenant  in 
fiact  and  shall  bind  him  as  strongly  as  if  it  had  been 
♦  a  covenant  by  indenture."  So  in  the  charter  in  ques-  *  351 
tion,  the  words  are  in  show  the  words  of  the  King 
only,  but  the  corporation  having  accepted  the  charter  and 
enjoyed  the  benefits  of  it,  as  is  averred  in  the  declaration, 
they  are  as  strongly  bound  as  if  they  had  covenanted  expressly 
by  an  indenture. 

The  second  requisite  is,  in  truth,  that  upon  which  this  case 
wholly  turns ;  viz.,  that  the  obligation  must  be  matter  of  so 
general  and  public  concern  that  an  indictment  will  lie  for  the 
breach  of  it.  Now  this  depends  principally  upon  the  con- 
struction which  ought  to  be  put  upon  the  words  of  the  char- 

(a)  Cro.  Jac.  521. 
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ter.  They  are  undoubtedly  of  a  very  general  nature, — 
**  All  and  singular  the  buildings,  banks,  sea-shores,  and  aU 
other  mounds  and  ditches  within  the  said  borough,  or  to  the 
said  borough  belonging,  or  situate  between  the  said  boroi^h 
and  the  sea."  It  is  asked,  do  these  words  embrace  every 
little  ditch  or  bank  within  the  limits  of  the  borough,  whether 
pubUc  or  private  ;  and  if  not,  where  is  the  limit  ?  The  an- 
swer is,  that  they  embrace  only  such  buildings,  banks,  sea- 
shores, mounds,  and  ditches  within  or  belonging  to  the 
borough,  or  situate  between  the  borough  and  the  sea,  as  form 
part  of  the  defences  and  safeguards  of  the  borough  against 
the  encroachments  of  the  sea.  This  may  be  gathered  from 
the  context,  from  the  word  "  sea-shores,"  from  the  expression 
"  situate  between  the  borough  and  the  sea,"  and  from  the 
obvious  intention  and  scope  of  the  charter,  as  stated  in  the 
declaration.  It  seems  to  us  that  such  construction  and  limi- 
tation of  the  words  is  necessary  in  order  to  give  this  part  of 
the  charter  any  meaning,  and  that  no  violence  is  done  either 
to  the  grammatical  or  reasonable  sense  of  the  words  by  such 
construction. 

If  so,  the  next  question  which  arises  is,  whether 
*  352  *  the  keeping  up  the  sea  defences  of  a  town  or  bor- 
ough is  a  matter  of  general  and  public  concern.  It 
is  said  that  the  repair  of  a  highway  or  a  bridge  is  matter  of 
public  concern,  because  all  the  King's  subjects  may  have 
occasion  to  use  it.  And  why  may  not  all  the  King's  subjects 
have  occasion  to  reside  in,  or  to  pass  through,  the  borough  of 
Lyme?  It  may  be  difficult  to  define  precisely  over  what 
quantity  of  land,  or  to  how  large  a  district,  any  benefit  must 
be  extended  in  order  to  render  such  benefit  a  matter  of 
general  and  public  concern ;  but  surely  no  danger  or  incon- 
venience can  arise  from  holding  that  it  is  sufficient  if  such 
benefit  extended  to  a  whole  town  or  borough. 

But  it  is  said  that,  even  if  the  repair  of  the  sea  defences  of 
a  town  or  borough  be  matter  of  general  and  public  concern, 
yet  that  the  declaration  in  this  case  does  not  show  that  the 
particular  *'  buildings,  banks,  sea-shores,  mounds,  or  ditches," 
alleged  to  be  out  of  repair,  are  part  of  the  sea  defences  of  the 
borough,  nor  is  it  expressly  averred  that  the  public  had  any 
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interest  in  them.     The  answer  is,  that  the  buildings,  banks, 
sea-shores,  mounds,  or  ditches  in  question,  are  described  in 
the  declaration  in  the  very  words  used  in  the  charter,  as  set 
out  in  the  declaration,  and  are  expressly  averred  to  have  been 
in  existence  at  the  time  when  the  charter  was  granted  and 
accepted ;  and  it  is  also  expressly  averred  that  the  corpora- 
tion were   liable   under  the  charter  to  repair  them.     Now 
these  words  in  the  averments  of  the  declaration  must  be  ' 
understood  in  the  same  sense  as  the  same  words  in  the  char- 
ter ;  and  as  we  are  of  opinion  that  the  true  construction  of 
them  in  the  charter  is  to  understand  them  as  limited  to  the 
sea  defences  of  the  borough,  so  we  think  they  are  to  be 
taken  to  have  the  same  meaning  in  the  declaration, 
♦and  to  have  the  same  effect  as  if  the   buildings,    ♦SSS 
banks,  sea^shores,  mounds,  or  ditches  in  question,  were 
expressly  averred  to  be  part  of  the  defences  and  safeguards 
of  the  borough  and  town  against  the  encroachments  of  the 
sea.     And  this  opinion  is  further  strengthened  by  the  cir- 
cumstance  that  the  present  objection  arises  after  verdict. 
The  efiEect  of  a  verdict  in  curing  defects  in  the  pleadings  at 
common-law  is  stated  correctly  in  one  of  the  last  cases  on  the 
subject,  viz.,  that  of  Jackson  v.  Pesked.  (a)     There  Lord 
Ellenborouoh  said :  ^'  Where  a  matter  is  so  essentially  nec- 
essary to  be  proved,  that  had  it  not  been  given  in  evidence, 
the  jury  could  not  have  given  such  a  verdict,  there  the  want 
of  stating  that  matter  in  express  terms  in  a  declaration,  pro- 
vided that  it  contains  terms  sufficiently  general  to  compre- 
hend it  in  fair  and  reasonable  intendment,  will  be  cured  by 
verdict;  and  where  a  general  allegation  must,  in  fair  con- 
struction, so  far  require  to  be  restricted,  that  no  Judge  and 
no  jury  could  have  properly  treated  it  in  an  imrestrained 
sense,  it  may  reasonably  be  presumed,  after  verdict,  that  it 
was  so  restrained  at  the  trial ;  but  unless  the  allegation  is  of 
such  a  nature  that  it  would  have  been  doing  violence  to  the 
terms,  as  applied  to  the  subject-matter,  to  have  treated  it  as 
unrestrained,  we  are  not  aware  of  any  authority  which  will 
warrant  us  in  presiuuing  that  it  was  consid^ered  as  restrained 
merely  because,  in  the  extreme  latitude  of  the  terms,  such  a 

(a)  1  M.  &  Sel.  234. 
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sense  might  be  affixed  to  them."  Here  we  think  that  the 
allegations  of  the  declaration,  as  applied  to  the  subject- 
matter,  do  by  reasonable  intendment  show  that  the  buildings, 
banks,  mounds,  and  ditches  in  question  were  part  of  the 
defences  and  safeguards  of  the  town  and  borough 
*354  against  the  encroachments  of  *the  sea,  and  particu- 
larly of  that  part  of  the  town  and  borough  in  which 
the  plaintiff's  property  is  situated.  The  declaration,  therefore, 
shows  a  charter  casting  an  obligation  on  the  corporation  to 
do  repairs  of  general  and  public  concern,  and  avers  that  they 
have  omitted  to  do  such  repairs,  and  that  the  plaintiff  has 
thereby  sustained  special  damage.  It  is  not,  indeed,  shown 
that  the  plaintiff's  house  existed  at  the  time  when  the  charter 
was  granted  ;  neither  can  this  be  necessary  ;  fot*  if  the  obli- 
gation to  repair  be  of  a  public  nature  concerning  the  whole 
borough,  the  whole  borough  has  a  right  to  be  protected,  and 
it  is  immaterial  whether  the  inundation  affects  the  lands,  or 
houses  at  any  time  erected  on  those  lands. 

It  is,  however,  further  urged,  that  whatever  engagement 
the  corporation  may  be  under  as  between  them  and  the 
Crown,  so  as  to  render  them  liable  either  to  forfeiture  of 
their  charter,  or  any  other  proceeding  by  the  Crown,  yet  that 
no  stranger  can  take  advantage  of  such  engagement  and 
maintain  an  action.  It  is  admitted  that  if  their  liability  arose 
by  prescription,  they  would  be  indictable,  and  also  an  action 
would  lie  for  special  damage,  as  in  The  Mayor^  ^c.,  of  Lynn 
V.  Turner^  (a)  Churchman  v.  ThinstcU^  (J)  Paine  v.  ParU 
ridge^  (<?)  and  many  other  authorities,  which  it  is  unnecessary 
to  cite,  because  it  is  clear  and  undoubted  law  that,  wherever 
an  indictment  lies  for  non-repair,  an  action  on  the  case  will 
lie  at  the  suit  of  a  party  sustaining  any  peculiar  damage.^ 
Now,  we  are  unable  to  see  any  sound  distinction  between  a 
liability  by  prescription,  and  a  liability  arising  within  time  of 
memory,  but  legally  created.     We  do  not  say  that  prescrijH 

(a)  Cowp.  86.  (6)  Show.  255;  Carth.  199. 

(c)   Hardr.  162. 

1  But  see,  as  to  quasi  corporations,  created  by  the  legislature  for  pur- 
poses of  public  policy,  Mower  v,  Leicester,  9  Mass.  250;  ante^  331  and 
oases  in  note. 
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tion  necessarily  implies  a  charter  or  grant,  but  it  neces- 
sarily implies  some  legal  origin,  *  and  charter  would  be  *  865 
a  legal  origin.  Suppose  that  a  prescriptive  obligation 
were  alleged,  and  that  a  charter  granted  before  time  of 
memory  were  produced,  and  so  the  legal  origin  were  shown, 
,  would  that  destroy  the  prescription  ?  Certainly  not.  Would 
the  obligation  arising  from  that  charter  have  been  less  bind- 
ing within  a  few  years  after  it  was  granted,  than  it  is  now, 
after  a  great  lapse  of  time  ?  Certainly  not.  If,  then,  the 
origin  be  legal,  how  can  it  be  important  when  it  took  place  ? 
We  do  not  go  the  lengtli  of  saying  that  a  stranger  can  take 
advantage  of  an  agreement  between  A.  and  B.,  nor  even  of  a 
charter  granted  by  the  King,  where  no  matter  of  general  and 
public  concern  is  involved ;  but  where  that  is  the  case,  and 
the  King,  for  the  benefit  of  the  public,  has  made  a  certain 
grant,  imposing  certain  public  duties,  and  that  grant  has 
been  accepted,  we  are  of  opinion  that  the  public  may  enforce 
the  performance  of  those  duties  by  indictment,  and  individ- 
uals peculiarly  injured,  by  action.  If  it  were  otherwise, 
many  inconveniences  would  follow ;  and  among  them,  in  the 
case  in  question,  is  this :  that  as  the  duty  and  the  right  to 
repair  the  sea  defences  of  the  town  and  borough  are  cast 
upon  the  coiporation,  no  other  person  would  be  justified  in 
interfering  and  doing  repairs,  however  necessary ;  or,  at  all 
events,  not  until  the  coiporation  had  been  called  upon,  and 
neglected  to  do  tiiem ;  TJie  Earl  of  LouBdale  v.  Nehon ;  (a) 
and  it  is  doubtful  whether  he  would  be  justified  even  then, 
the  proper  remedy  being,  as  there  stated,  by  indictment  or 
action ;  for  nuisances  of  omission  cannot  in  general  be  abated. 
Two  of  the  Judges  have  entertained  considerable  doubts 
whether  the  declaration  contains  sufficient  words  in 
*  this  case  to  show  that  the  mounds  or  banks  were  of  *  856 
such  public  benefit  as  that  an  indictment  would  lie  for 
not  repairing  them :  but  agreeing  in  the  general  view  of  the 
law,  they,  as  well  as  the  rest  of  the  Judges  who  heard  the 
argument,  are  of  opinion  that  the  question  proposed  by  your 
Lordships  must  be  answered  in  the  affirmative,  and  that  the 
declaration  is  sufficient. 

(a)  2  B.  &  C.  802;  S.  C,  8  Dowl.  &  R.  566.  i 
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The  Lord  Chancellor  said,  aft^r  the  nnanhiiDus  judgment 
of  the  Court  of  Common  Pleas,  and  the  concurring  judgment 
of  three  of  the  Judges  in  the  Court  of  King's  Bench  upon 
the  writ  of  error  brought  there,  the  fourth  Judge  giving  no 
opinion,  it  was  matter  of  satisfaction  to  him  that  all  the 
Judges  now  agreed  in  the  opinion  which  their  Lordshipe 
heard  now  deiivered.  Two  of  the  learned  Judges  enter- 
tained some  doubt  upon  the  pleadings,  in  respect  to  a  point 
which  did  not  affect  the  main  question.  He  should  move 
that  the  judgment  of  the  Court  below  be  affirmed;  but 
although  the  two  Courts  below  concurred  in  the  judgment, 
yet  it  was  not  a  case  in  which  costs  ought  to  be  chaiged  ' 
against  the  plaintiff  in  error,  as  there  was  some  doubt,  and 
the  question  was  one  of  difficulty^ 

Lord  Wynfobd  concurred  in  these  observations. 

The  judgment  of  the  Court  below  was  affirmed,  without 
costs. 


857  *  APPEAL 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


ATTORNEY-GENERAL -v.  HUNGERFORD  &  Others. 

1834. 

His  Majesty's   Attorney-General  of  Ire-\ 
LAND,  at  the  Relation  of  Wiluam  Charles  r     .       ,, 
QuiNN,  Esq.,  Secretary  to  the  Commission- (      ™ 
ers  of  Education  in  Ireland     .     .     .     •  -  •/ 

Thomas  William  Hunqerford  and  Others    •    BespondenU.^ 

If  the  troBtees  of  a  charity  estate  make  a  lease  upon  tenns,  wMch,  at  the 
time  of  making  it,  appear  to  them  bond  fide  to  be  the  best  that  can 


'  S.  CSBlighN.  S.  487. 
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be  got,  a  subsequent  alteration  of  circumstances  shall  not  affect  such 
lease. 
In  such  a  case  the  question  of  provident  or  improvident  management  is 
entitled  to  peculiar  consideration.'  The  length  of  time  during  which 
the  property  has  been  occupied  under  the  lease,  is  also  to  be  taken 
into  consideration.* 

On  the  26th  of  March,  1708,  an  indenture  of  that  date  was 
made  between  certain  persons  therein  described  as  surviving 
trustees,  nominated  and  appointed  for  putting  in  execution 
the  powers  and  authorities  of  an  Act  of  Parliament,  made  in 
England,  in  the  11th  and  12th  years  of  King  William  the 
Third,  intitided,  "An  Act  for  granting  an  Aid  to  his  Ma- 
jesty, by  sale  of  the  forfeited  and  other  Estates  and  Interests 
in  Ireland,  and  by  a  Land  Tax  in  England,  for  the  several 
purposes  therein  mentioned,"  of  the  one  part;  and  Alan 
Brodrick,  Esq.,  her  Majesty's  then  Solicitor-General 
in  Ireland,  and  Lawrence  Clayton,  of  Moyallow,  *  in  *  858 
the  county  of  Cork,  Esq.,  of  the  other  part ;  whereby, 
after  reciting  that  the  Right  Honourable  Elizabeth  Countess 
of  Orkney,  before  her  marriage  with  the  Earl  of  Orkney,  by 
indentures  of  lease  and  release,  dated  respectively  the  22d 
and  28d  of  November,  1696  (the  release  being  made  between 
the  said  Countess  by  her  then  name  of  Elizabeth  Villiers,  of 
the  city  of  Westminster,  spinster,  of  the  first  part ;  the  said 
Earl,  by  his  then  name  of  Lord  George  Hamilton,  of  the 
second  part ;  and  Lord  Viscount  Villiers  and  Thomas  Brod- 
rick, of  the  third  part),  did  convey  to  the  said  Lord  Viscount 
Villiers  and  Thomas  Brodrick,  and  their  heirs,  all  and  every 
the  honors,  castles,  manors,  lordsUips,  liberties,  rectories, 
towns,  lands,  tenements,  and  hereditaments  whatsoever,  of 
her  the  said  Elizabeth  ViUiers,  in  the  kingdom  of  Ireland, 
with  the  appurtenances,  to  the  use  of  the  said  Lord  Viscount 
Villiers  and  Thomas  Brodrick,  and  their  heirs ;  but  upon  the 
trusts  declared  and  agreed  in  and  by  an  indenture  bearing 
even  date  with  the  said  indenture  of  release,  and  made  be- 
tween the  same  parties:  And  after  further  reciting,  that 
by  an  indenture,  bearing  even  date  with  the  same  inden- 

*  See  post,  876,  note  1. 

*  See  College  of  St.  Mary  Magdalen  o.  Attorney-General,  6  H.  L.  Cas. 

189. 
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tiire  of  release,  and  referred  to  by  it,  it  was  declared  and 
agreed  by  and  between  the  parties  to  the  same,  as  to  the 
several  lands,  &c.,  therein  mentioned,  that  the  trust  and 
meaning  of  the  said  indenture  of  release  was,  that  Lord 
Villiers  and  Thomas  Brodrick,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  should  from  time  to 
time  make  and  execute  such  conveyances  of  all  or  any  parts 
and  parcels  thereof,  to  and  for  the  benefit  of  such  person  or 
persons,  and  for  such  estate  and  estates,  &c.,  as  the  said 

Elizabeth  Villiers  from  time  to  time,  whether  under 
*  359    coverture  or  sole,  by  any  writing,  &c.,  should  *  direct 

and  appoint :  And  after  further  reciting,  that  by  indent- 
ures of  lease  and  release,  bearing  date  respectively  the  22d 
and  23d  days  of  October,  1696,  the  release  being  made 
between  the  said  George  Earl  of  Orkney,  of  the  first  part ; 
the  said  Elizabeth  Countess  of  Orkney,  of  the  second  part ; 
the  said  Edward  Lord  Viscount  Villiers  and  Thomas  Brod- 
rick, of  the  third  part ;  and  the  said  Alan  Brodrick  and  Law- 
rence Clayton,  of  the  fourth  part  (reciting  that  the  said 
Coimtess  was  purposed  and  resolved  to  erect  and  found  a 
school-house,  with  all  suitable  conveniences,  at  or  in  the 
town  of  Middleton,  in  the  barony  of  Imokilly,  and  county  of 
Cork,  and  to  establish  a  free  school  there,  and  to  endow  the 
same  with  a  perpetual  maintenance  for  the  good  instruction 
and  education  of  youth,  with  exhibitions  to  be  allowed  to 
certain  persons  in  the  University,  who  should  have  had  their 
education  at  the  said  school  in  the  manner  therein  mentioned ; 
and  that  the  said  Countess  had  determined  that  the  several 
towns,  lands,  tenements,  and  hereditaments,  in  the  said 
indenture  of  release  after-mentioned,  and  intended  thereby 
to  b6  conveyed,  and  the  rents,  issues,  and  profits  thereof, 
should  be  settled  and  applied  to  the  good  and  charitable  uses 
and  purposes  therein  mentioned  ;  and  that  in  the  first  place, 
the  rents,  issues,  and  profits  thereof  should  immediately  go 
and  be  applied  towards  the  purchasing  and  preparing  a  fitting 
and  convenient  place,  and  materials  necessary  for  the  placing, 
erecting,  and  building  of  a  school-house,  and  other  fitting 
houses,  outhouses,  and  conveniences  for  a  master,  usher,  re- 
ception for  boarders,  and  such  other  buildings,  and  for  and 
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towards  the  placing,  erecting,  and  building  the  same  in  such 
part  of  the  said  town  of  Middleton,  and  after  such 
manner  and  fonn,  as  she  the  said  Countess,  or  *  such    *  860 
other  persons  or  person  whom  she  had  deputed  or 
^  should  depute  for  that  purpose,  should  order  and  direct) : 
The  said  Countess  of  Orkney,  for  the  attainment  of  the 
good,  charitable,  and  useful  purpose  aforesaid,  with  the  con- 
sent of  the  said  Earl,  did  direct,  that  Lord  Villiers  and 
Thomas  Brodrick,  and  the  survivor  of   them,  and  the  heirs 
and  assigns  of  such  survivor,  should  grant,  &c.,  unto  the  said 
Alan  Brodrick  and  Lawrence  Clayton,  and  their  heirs,  the 
lands,  &c.,  therein  mentioned,  formerly  leased  to  Sir  John 
Meade,  Ent.,  by  the  late  King  James  the  Second,  when  Duke 
of  York,  or  his  agents  or  commissioners,  at  the  rent  of  lOOL 
per  anniun ;  and  the  lands  also  therein  mentioned,  formerly 
let  unto  W.  Worth,  Esq.,  by  the  late  King  James  the  Second, 
when  he  was  Duke  of  York,  or  by  his  agents  or  commis- 
sioners, at  and  under  the  yearly  rent  of  1041. :  To  hold  to  the 
said  Alan  Brodrick  and  Lawrence  Clayton,  their  heirs  and 
assigns  for  ever ;  upon  trust  that  they,  their  heirs,  &c.,  should 
from  time  to  time  for  ever,  employ,  dispose,  and  bestow  the 
rents,  issues,  and  profits  arising  from  the  same  premises, 
towards    the  purchasing  and  finding  a  coiivenient    place, 
materials,  and  necessaries  for  the  erecting  and  building,  and 
towards  the  erecting  and  building  of  a  school,  school-house, 
and  other  fitting  outhouses  and  conveniences  for  a  master, 
usher,  reception  of  boarders  and  scholars,  and  such  other 
suitable  accommodations  and  buildings  within  the  said  town 
of  Middleton,  and  in  such  manner  and  form  as  should  from 
time  to  time  be  ordered  and  directed  by  the  said  countess,  or 
by  such  person  or  persons  as  should  be  deputed  or  nominated 
by  the  said  countess  for  that  purpose ;  and  after  the  said 
school  and  school-house,  and  other  buildings  and  accommo- 
dations, had  been  erected  and  finished  as  aforesaid,  and 
the  *  charges  thereof  fully  satisfied  and  discharged,    *  861 
then  for  and  towards  the  payment  and  discharge  of  the 
respective  allowances,  salaries,  and  pensions  thereinbefore 
mentioned,  until  such  time  as  the  same  should  respectively 
be  lawfully  and  according  to  the  true  intent  and  meaning  of 
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the  said  last-recited  indenture  of  release,  altered  or  changed ; 
and  from  and  after  such  alteration,  towards  the  payment  and 
discharge  of  such  new  and  other  allowances,  salaries,  pen- 
sions, and  payments  as  should  from  time  to  time  be  substituted 
in  the  place  of  such  payments  wherein  such  alterations  should 
be  made  as  aforesaid.  And  the  countess  did  thereby  further 
direct  and  appoint,  that  certain  persons  therein  named  should 
be  governors  of  the  said  school,  and  of  the  revenue  above 
mentioned  ;  and  she  invested  them  with  the  necessary  powen 
for  the  management  of  the  same.  And  the  said  countess  did 
thereby  declare,  consent,  and  agree,  that  the  said  conveyance 
so  made  or  to  be  made  unto  the  said  Alan  Brodrick  and  Law- 
rence Clayton,  and  their  heirs,  to  the  purpose  and  for  the 
trusts  aforesaid,  or  the  said  trust,  should  not  nor  were  to  be 
liable  to  any  revocation,  or  controllable  in  the  whole  or  any 
part  thereof,  by  her  the  said  countess,  her  heirs  or  assigns,  or 
by  any  person  or  persons  claiming  by,  from,  or  under  her. 
And  the  Earl  of  Orkney  ratified  and  confirmed  the  said 
countess's  grants ;  and  the  title  of  the  trustees  being  afker- 
walxls  confirmed  by  Act  of  Parliament,  they  accepted  these 
trusts,  and  entered  into  possession  of  the  estates,  and  made 
leases  thereof  for  lives,  with  covenants  for  renewal. 

In  1710,  Alan  Brodrick  and  Lawrence  Cla3rton  proposed  to 
demise  certain  parts  of  the  trust  estate  to  Francis  Daunt,  for 
lives,  with  covenant  for  perpetual  renewal,  provided 
*  862  Daunt  would  pay  a  fine  for  *  such  lease,  and  a  renewal 
fine  on  the  falling  in  of  each  life ;  to  which  proposal 
Daunt  ^reed,  and  consented  to  accept  of  certain  parts  of 
the  said  lands  described  as  having  been  formerly  leased  to 
Sir  John  Meade,  Knt.,  at  100^  per  annum,  and  to  pay  the  like 
annual  rent  for  the  part  to  be  demised  as  the  said  Sir  John 
Meade,  Knt.,  had  paid  for  the  whole,  together  with  a  fine  to 
the  amount  of  three  years'  rent,  and  a  renewal  fine  on  the 
falling  in  of  each  life  equal  in  amount  to  a  quarter  of  a  year's 
rent. 

An  indenture  of  demise,  dated  19th  October,  1710,  was 

accordingly  made,  by  which  A.  Brodrick  and  L.  Clajrton,  in 

consideration  of.  a  fine  of  8007.,  demised  to  Daunt  the  said 

part  of  the  estates  for  three  lives,  at  the  yearly  rent  of  100{« 
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F.  Daunli  covenanted  to  pay  the  rent,  &c.,  and  liiere  were  the 
usual  remedies  of  distress  and  entry.  A.  Brodrick  and  L. 
Clayton  covenanted  with  F.  Daunt,  that  on  the  death  of  any 
life,  they,  their  heirs  and  assigns,  would  make  to  the  tenants 
in  possession  proper  deeds  for  continuing  the  said  lease,  upon 
the  payment  of  a  fine  of  261.  for  every  new  life :  and  F. 
Daunt  covenanted,  that  within  twelve  months  after  the  death 
of  any  life,  he  would  apply  to  have  a  new  life  added,  and  pay 
the  fine  for  renewal.  And  it  was  further  provided,  that  if  no 
such  application  was  made,  and  no  fine  paid,  the  said  F. 
Daunt  should  forfeit  5b,  for  every  month  after  the  twelve 
months  aforesaid ;  and  that  A.  Brodrick  and  L.  Clayton 
might  enter  and  distrain  for  the  forfeiture.  Covenant  for  titles 
by  A.  Brodrick  and  L.  Clayton.  This  demise  was  duly  regis- 
tered in  1712.  F.  Daunt  entered  into  possession,  and  expended 
considerable  sums  in  improving  the  estate ;  and  he  and  his  ten- 
ants have  remained  in  possession,  and  didy  paid  the 
proper  fines,  till  within  the  last  twelve  years.  *  The  *  863 
widow  of  Francis  Daunt  was  entitled  to  the  lease  on 
his  decease ;  and  two  of  the  lives  having  died,  she  tendered 
proper  fines  for  renewal. 

There  being  disputes  at  the  time  between  the  co-heirs  and 
the  then  governors  of  the  charity,  as  to  whether  the  co-heirs 
were  entitled  to  the  renewal  fines,  or  whether  the  same 
should  go  to  the  benefit  of  the  said  school,  the  co-heirs 
refused  to  grant  a  r^iewal  of  the  said  lease;  whereupon 
Mary  Daunt  presented  a  petition  on  the  Equity  side  of  the 
Court  of  Exchequer,  in  Ireland,  against  the  co-heirs,  for  the 
purpose  of  enforcing  performance  of  the  said  covenant  for 
renewal;  which  was  dismissed,  upon  the  ground  that  the 
proper  mode  of  proceeding  for  that  purpose  was  by  bill,  and 
not  by  petition.  The  co-heirs  afterwards  t^eed  to  grant 
such  renewal,  but  before  execution  one  of  them  died.  After- 
wards, W.  Fuller  beqame  entitled  to  the  said  lease,  and  he 
paid  the  fines  for  renewal,  which  were  duly  receipted.  In 
1755  the  suit  of  Mary  Daunt  was  revived  by  W.  Fuller,  who 
presented  a  memorial  to  the  governors  of  the  charity,  who 
recommended  to  the  co-heirs  to  comply  with  his  demand.  In 
consequence  of  this  recommendation,  a  renewal  of  the  lease 
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was  granted  to  W.  Fuller,  for  the  lives  of  George  Daunt,  W. 
Fuller,  and  Thomas  Bowes  Austen.  W.  Fuller  died;  the 
fine  was  duly  paid,  and  the  lease  renewed  for  the  additional 
life  of  W.  Fuller  Daunt.  T.  Bowes  Austen  died  ;  and 
George  Daunt  and  William  Fuller  Daunt  paid  the  renewal 
fine,  an^d  obtained  an  indenture  of  renewal,  dated  18th  June, 
1782,  to  hold  for  the  lives  of  the  said  George  Daunt,  William 
FuUer  Daunt,  and  for  the  additional  life  of  his  late  Majesty 

George  IV.,  then  Prince  of  Wales. 
•364  •On  the  5th  of  May,  1814,  George  Daunt  died. 
On  the  28th  May,  1814,  W.  F.  Daunt  died ;  and  the 
lease  having  devolved  on  Joanna  Hungerford,  who  died  in 
January,  1817,  the  whole  interest  became  vested  in  the 
respondent. 

The  reserved  rent  was  duly  paid  till  1814,  when  the  com- 
missioners of  education  disputed  the  said  lease.  Thomas 
Hungerford,  in  right  of  his  wife  Joanna,  applied  for  a  renewal 
upon  the  deaths  of  G.  and  W.  F.  Daunt,  and  by  order  of  the 
governors  paid  the  renewal  fine  into  the  mercantile  house  of 
Morris,  Leycester,  and  Call ;  he  also  caused  a  deed  of  renewal 
to  be  prepared,  and  tendered  the  same  for  approval. 

On  the  death  of  Joanna  Hungerford,  her  husband  Thomas 
Hungerford,  as  the  guardian  of  the  respondent,  wished  to 
pay  the  reserved  rent,  but  a  prohibition  from  the  said  com- 
missioners prevented  him.  This  was  in  1817.  In  1821  he 
received  the  foUowiog  letter  from  the  master  of  the  said 
school :  — 

**Middletoii,  July  20tli,  1821. 

^^Sir:  As  it  is  not  the  intention  of  the  Lords  Commis- 
sioners of  Education  to  disturb  the  leases  by  which  you,  as 
guardian  of  the  minor  of  the  late  William  Daunt,  Esq.,  hold 
the  lands  belonging  to  Middleton  school,  you  are  requested 
forthwith  to  pay  to  me  the  rents  and  arrears  of  rents  due 
thereon,  up  to  the  1st  May  last.  May  I  request,  therefore, 
to  know  when  and  where  it  will  be  your  convenience  to  pay 
me  the  same,  and  you  will  oblige  your  obedient  servant, 

"Richard  Grier," 
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The  solicitor  for  the  commissioners  then  directed  the 
reserved  rent  to  be  paid  into  the  Bank  of  Ireland,  where  it 
was  accordingly  paid. 

The  rent  has  since  been  either  paid  to  the  master  of  the 
school,  or  into  the  bank. 

*  On  the  16th  April,  1828,  an  information   was    *365 
exhibited  by  the  appellant  against   respondent   and 
others,  setting  forth  the  lease  of  19th  October,  1710;  and 
alleging  the  same  was  at  under-value,  and  that  the  same,  and 
also  the  lease  of  18th  June,  1782,  had  been  made  in  violation 
of  the  trusts  of  the  charity ;  and  alleging  that  the  said  school 
and  charitable  establishments  must  remain  entirely  useless,  if 
the  said  leases  should  be  allowed  to  stand  and  be  perpetually 
renewed.     The  information  prayed,  that  the  lease  of  19th 
October,  1710,  and  also  the  renewal  of  18th  June,  1782, 
might  be  set  aside,  and  decreed  fraudulent  and  void,  and  in 
violation  of  the  trusts  reposed  in  the  persons  who  made  the 
same,  and  be  ordered  to  be  delivered  up  to  be  cancelled; 
and  that  an  account  might  be  taken  of  the  rents,  issues,  and 
profits  of  the  said  lands,  from  such  period  as  it  should  appear 
that  the  rents  thereof  had  been  received ;  and  that,  if  neces- 
sary, new  and  additional  governors    might   be    appointed, 
according  to  the  provisions  of  the  said  deed  of  1696,  and  the 
trusts  thereof  carried  into  full  and  complete  execution :  and 
that  the  said  lands  might  be  set  again  for  proper  terms  of 
years,  at  a  fuU  and  fair  value ;  and  that  the  rents  in  arrear, 
and  the  rents  to  be  received  in  future  on  the  new  letting, 
might  be  applied  first  in  setting  the  said  school  in  repair,  and 
afterwards  to  keep  it  in  good  repair,  and  to  the  other  pur- 
poses mentioned  in  the  said  deed  of  1696 ;  and  th&t  pending 
the  cause,  a  receiver  should  be  appointed  to  receive  the  rents, 
issues,  and  profits  of  the  said  lands ;  and  that,  if  necessary,  it 
might  be  referred  to  one  of  the  Masters  of  the  said  Court,  to 
approve  of  a  proper  scheme  fo^  the  management  of  the  said 
school,  and  the  application  of  the  said  rents,  issues, 
and  profits.    And  that  the  informant  might  *  have    *  366 
such  further  and  other  relief  as  the  nature  of  his  case 
niight  require,  and  should  be  agreeable  to  equity  and  good 
conscience. 
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The  cause  was  set  down  for  hearing  by  the  appellant,  with- 
out having  made  any  of  the  persons  holding  by  lease  under 
the  respondent  parties  to  the  cause,  and  also  without  making 
the  representatives  of  Samuel  Daunt,  who  was  entitled  to  a 
perpetual  rent-charge  of  851.  out  of  the  said  lands,  parties. 

The  cause  was  heard  before  the  Lord  Chancellor  of  Ireland, 
on  the  19th  and  20th  December,  1831 ;  and  on  the  80th  Jan- 
uary, 1832,  his  Lordship  decreed,  that  as  between  the  appel- 
lant and  respondent,  the  said  information,  and  all  and  every 
the  matters  and  things  therein  contained,  should  be  dismissed 
without  costs ;  and  that  as  to  the  defendants,  the  govemois 
and  trustees  of  the  said  school,  the  said  defendants,  the  gov- 
ernors and  trustees  of  the  said  school,  should  have  their  costs 
of  the  said  suit  against  the  appellant  or  relator. 

Sir  Edward  Sugden^  for  the  appellant : — The  powers  vested 
in  the  trustees  must  be  viewed  with  reference  to  the  object 
for  which  they  were  created.     Lands  vested  in  trustees,  for 
the  support  of  a  school  or  any  other  charitable  establishment, 
cannot  be  disposed  of  in  this  manner,  without  defeating  the 
purpose  for  which  the  trust  was  created.    Such  a  disposition 
of  them  is,  therefore,  a  breach  of  trust.    In  the  present 
instance,  instead  of  these  lands  ever  being  capable  of  being 
made  the  subject  of  leasing,  at  an  improved  rent,  the  trustees 
have  by  one  act  rendered  the  rent  fixed  and  unvarying  for 
ever.     The  covenant  here  is  for  the  perpetual  renewal  of  the 
lease  at  the  same  rent  which  the  trustees  were  enabled 
*  367    to  obtain  *  for  the  lands  in  1710,  and  the  renewal  is  to 
take  place,  not  on  the  payment  of  a  considerable  fine, 
varying  with  the  increased  value  of  the  property,  but  on  pay- 
ment of  a  fine,  small  in  itself,  and  fixed  like  the  amount  of 
the  rent.     The  trustees  have  bound  themselves,  their  heirs 
and  assigns,  by  a  covenant  to  grant  a  perpetual  renewal  of 
'  the  lease  on  these  terms.    Such  a  lease  is  void  in  equity, 
and  the  covenant,  and  all  renewals  granted  under  it,  are  also 
void.     The  general  principle  on  which  the  appellants  rely  is 
distinctly  stated  in  the  judgment  of  Lord  Eldon,  in   Tke 
Attametf^Generai  v.   Brooke^  (a)   where  his    Lordship,   aa 

(a)  18  Yes.  826. 
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reviewing  a  former  judgment  in  the  case  of  The  Attorney*  Gen- 
eral y.  Owen^  repeated,  as  his  judicial  opinion,  the  proposition 
he  had  previously  stated;  and  went  on  to  say,  in  express 
terms :  ^^  It  is  impossible  here  to  contend,  that  trustees  for  a 
charity  can   make    a   lease  with    covenants    for   perpetual 
renewal.     Lord  Thitrlow  frequently  said,  that  that  contract 
should  never  have  been  performed  between  man  and  man ; 
but  that  trustees  of  a  charity  can  part  with  the  estate  for 
ever,  for  a  consideration  not  shown  to  be  equivalent  to  the 
inheritance,  is  a  proposition  not  to  be  endured  here."     The 
principle,  and  the  specific  instance  here  put,  are  alike  fatal 
to  the  validity  of  the  lease  in  the  present  case.    The  trustees 
have  no  power  to  make  a  lease,  with  covenants  for  perpetual 
renewal ;  but  even  if  such  a  power  could,  under  any  circum- 
stances, be  permitted  them,  the  consideration  which  could 
alone  be  sufficient  to  justify  it,  would  be  one  that  was  equiv- 
alent to  the  value  of  the  inheritance.     There  is  no  such  con- 
sideration in  the  present  case :  here  there  is  a  parting  with 
the  inheritance  without  a  sufficient  consideration,  and 
the  charity  is  for  ever  debarred  of  *  the  possibility  of   *  868 
obtaining  any  increase  in  the  value  of  the  land.     The 
authority  that  will  probably  be  relied  on  to  support  the  judg- 
ment in  this  case,  is  the  opinion  expressed  by  the  Master  of 
the  Rolls,  in  The  Attometf- General  v.  Warren^  (a)  where  he 
says,  ^^  There  is  no  positive  law  which  says,  that   in    no 
instance  shall  there  be  an  absolute  alienation.     An  alienation, 
not  improvident,  but  beneficial  to  the  charity,  and  conform- 
able to  the  rule  which  ought  to  guide  the  trustees,  may  be 
good."     With  respect  to  that  case,  it  may  in  the  first  place 
be  observed,  that  this  opinion  of  the  Master  of  the  Rolls  was 
not  required  by  the  circumstances  of  the  case,  the  decision  of 
which  rested  on  other  and  perfectly  satisfactory  grounds; 
and  in  the  next  place,  that  the  cases  referred  to  in  support  of 
that  opinion  disclose  circumstances  which  made  it  undoubted' 
that  the  interests  of  the  charities  in  those  cases  could  only 
be  served  by  this  alienation;   circumstances  which,  in  one 
instance  at  least,  amounted  almost  to  an  absolute  necessity  to 
alienate.     Here  no  such  necessity  is  shown  to  exist,  and  the 

(a)  2  Swanst.  302. 
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transaction  indeed,  so  far  as  the  taking  of  fines  is  concerned, 
is  contrary  to  the  express  provisions  contained  in  the  convey- 
ances of  1696  and  1708.  The  deed  of  1696  gives  the  trustees 
the  power  of  applying  the  ^^  rents,  issues,  and  profits  "  of  the 
estate  to  the  purpose  of  purchasing  and  preparing  a  fit  and 
convenient  place,  and  materials  necessary  for  erecting  a 
school-house ;  but  it  gives  the  trustees  no  power  to  raise 
money  for  such  a  purpose  by  fines  upon  leases,  renewable  for 
ever,  upon  terms  such  as  these.  If  the  trustees  have  this 
power,  so  as  to  be  able  to  make  a  lease  with  a  perpetual  cove- 
nant of  renewal  on  the  payment  of  a  fixed  fine  and  a 
•  869  fixed  *  rent,  they  would  have  a  power  to  alienate  in 
any  other  manner,  and  thus  the  object  of  the  charity 
might  be  at  once  defeated. 

Mr.  Knight  and  Mr.  Walpole^  for  the  respondent.  —  This 
covenant  is  valid,  and  can  be  supported  in  equity.  In  The 
Attorney- General  v.  Backhotiee^  (a)  a  lease  of  charity  estates, 
alleged  to  be  fraudulent,  was  absolutely  supported  as  to  the 
interest  of  a  sub-lessee ;  and  as  to  the  original  lease,  the  Court 
granted  an  inquiry  to  ascertain  whether  the  circumstances 
were  such  as  to  constitute  friaud ;  and  the  Lord  Chancellor, 
in  directing  the  inquiry,  said,  that  the  question  whether  the 
lease  was  fraudulent  or  not,  must  depend  on  the  degree  of  the 
unreasonableness  in  the  circumstances,  and  that  it  must  appear 
to  be  unreasonable  to  a  high  degree  for  the  Court  to  infer  that 
it  was  fraudulent.  That  case  shows,  that  the  length  of  the 
term  in  a  lease  of  charity  estates  is  not  of  itself  sufficient  to 
justify  the  interference  of  a  Court  of  Equity.  The  same 
principle  was  in  effect  recognized  in  The  Attorney- General  v. 
Owen^  (6)  where  a  lease  for  an  unusually  long  term,  with 
common  husbandry  covenants,  was  set  aside;  and  in  The 
Attorney' General  v.  Green^  ((?)  where  a  building  lease  for  999 
years  was  held  bad,  because  it  was  in  effect  parting  with  the 
property.  All  these  cases  show  that,  before  the  leases  can  be 
set  aside,  the  Court  must  be  satisfied  that  there  is  fraud  in  the 
grant.    Even  the  case  of  The  Attorney- General  v.  Brooke  (d) 

(a)  17  Ves.  283,  294.  (h)  10  Vee.  555. 

(c)  6  Ves.  452.  (d)  18  Vee.  819. 
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shows,  that  the  question  of  supporting  or  setting  aside  a  lease 
of  charity  property  depends  on  the  circumstances  under  which 
it  was  granted.  The  judgment  there  contains,  in  its 
*  language,  qualifications  of  the  general  proposition:  *  370 
the  Lord  Chancellor  says,  (a)  *^  It  is  incumbent  on  a 
lessee,  taking  a  term  of  long  duration,  to  show  a  consideration 
making  that  a  proper  lease."  This  brings  the  question,  there- 
fore, to  the  single  point,  whether  the  circumstances  of  the 
present  case  do  not  afford  a  sufficient  justification  to  the  trus- 
tees for  what  they  have  done.  The  first  object  of  the  trust 
was  to  purchase  a  place  and  materials  for  the  building  of  a 
school-house.  It  was  impossible  to  attain  that  object  solely 
by  employing  the  ordinary  rents  and  profits  of  the  estate, 
without  waiting  for  a  period  of  sonfe  few  years  during  which 
they  might  accumulate.  Instead  of  waiting  for  this  length 
of  time,  the  trustees  raised  a  sum  of  money  at  once ;  the 
alleged  breach  of  the  trust,  therefore,  is,  that  the  trustees 
began  to  effect  the  purposes  of  the  trust  too  soon.  In  The 
AUometf' General  v.  Cross,  (6)  where  a  lease  for  a  long  term 
of  years  had  been  granted,  the  Master  of  the  Rolls,  proceeding 
on  the  custom  of  the  country,  upheld  the  lease,  and  said,  ^*  I 
am  not  aware  of  any  principle  or  authority  on  which  it  can  be 
held  that  such  a  lease  is,  on  the  face  of  it,  an  abuse  of  the 
trust."  In  JEz  parte  Skinner,  in  the  matter  of  the  Lawford 
Charity,  (<?)  it  was  held  that  the  tenant  of  a  charity  estate, 
provided  he  has  acted  fairly,  is  not  to  be  turned  out  of  pos- 
session, or  to  have  his  lease  set  aside,  merely  on  the  ground  of 
inadequacy  of  rent  to  the  value  of  his  estate.  In  TJie  Attorn 
net/' General  v.  Price,  ((f)  Lord  Habdwickb,  in  a  case  of  this 
kmd,  directed  an  inquiry  whether  the  leases  granted  were 
or  were  not  such  as  ought  to  have  been  made ;  and  said,  (e) 
*^  I  will  leave  it  to  the  Master  to  inquire  whether  letting 
on  *  improved  rent,  or  leasing  upon  fines,  be  for  the  bene-  •  871 
fit  of  the  charity,  since  a  great  deal  depends  upon  the 
custom  of  the  country."  This  was  the  principle  that  was 
afterwards  adopted  by  the  Master  of  the  Rolls,  in  The  Attor-^ 

(a)  18  Yes.  326.  (h)  8  Mer.  524. 

(c)  2  Mer.  453.  (d)  3  Atk.  108. 

(e)  8  Atk.  108. 
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ney-  General  v.  O088 ;  and  both  these  cases  proceeded  upon 
the  rule,  that  the  circumstances  under  which  the  lease  was 
granted,  and  not  the  mere  length  of  the  term  or  the  amount 
of  the  rent,  must  be  held  to  decide  whether  the  lease  was 
good  or  not.  In  the  present  case,  the  situation  of  the  trustees, 
the  necessity  of  carrying  into  effect  the  object  of  the  trust, 
and  the  want  of  means  to  do  so^  c(»npeUed  the  trustees  to 
grant  this  lease;  and  these  circumstances  justify  them  in 
having  granted  it.  No  breach  of  the  trust  has  been  com- 
mitted, and  this  lease  must  be  supported. 

Sir  E.  Stiff den^  in  reply.  —  It  is  not  proved  in  this  case  that 
the  money  alleged  to  be  the  consideration  for  this  lease  was 
ever  really  advanced  to  the  charity.  It  is  true  that  there  are 
cases  of  perpetual  renewals  in  this  country,  but  they  are  in 
evasion  of  the  law ;  and  the  first  example  of  them  was  set  by 
the  Roman  Catholics,  who  had  recourse  to  these  perpetual 
renewals  to  avoid  the  consequences  of  the  law  against  their 
holding  freehold  property.  Such  dispositions  of  property 
really  amount  to  a  sale,  and  the  disposition  of  the  property 
in  the  present  instance  must  be  taken  to  be  a  sale  ;  and  as  the 
trustees  had  no  right  whatever  to  sell  the  property,  this  dis- 
position of  it  must  be  treated  as  invalid,  and  set  aside.  The 
inheritance  has  been  parted  with,  and  there  is  no  security  for 
the  rent ;  and  if  the  disposition  of  the  property  amounts,  as 

we  say  it  does,  to  a  sale,  then  we  contend  that,  in  the 
*  872  first  place,  the  trustees  had  no  authority  to  seU,  *  and 

in  the  next,  that  there  was  no  consideration  given 
sufficient  to  be  the  purchase-money  of  the  property. 

The  Lord  Chancellor.  —  This  is  a  case  of  first  impression, 
and  therefore  I  should  like  to  take  time  to  consider  it.  In 
England,  such  a  lease  would  not  stand  for  twenty-four  hours ; 
it  may,  however,  be  different  in  Ireland.  I  must  see  the 
grounds  on  which  the  Chancellor  of  Ireland  decided. 

August  18. 

Lord  Chancellor. — My  Lords,  in  the  judgment  in  H^ 
Attometf'O'eneral  v.  Brazen  No9e  CoUege^  I  stated  to  your 
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Lordships  that  I  should  have  occasion,  in  advising  your  Lord- 
ships upon  this  case,  to  mention  more  specifically  the  true 
e£Eect,  in  contemplation  of  the  law  as  administered  in  our 
Courts  of  Equity,  of  lapse  of  time  in  matters  of  charity ;  and 
this  opportunity  is  afforded  me  on  the  facts  of  the  present 
case.  This  is  an  appeal  from  a  decree  in  the  Court  of  Chan- 
cery in  Lreland,  HiaTniafting  -without  costs  an  inf oimation  filed 
there ;  that  information  having  been  filed  by  his  Majesty's 
Attorney-General,  on  the  ground  of  the  loss  incurred  by  the 
charity  from  the  grant  of  a  very  long  lease,  —  a  lease  for  three 
lives,  with  a  covenant  for  perpetual  renewal.  Now  the  ques- 
tion which  was  raised  by  this  decree  is,  and  the  question 
which  was  before  the  Court  below  was,  whether  such  a  lease 
is  good,  or  void,  or  voidable,  and,  regard  being  had  to  the 
circumstance  that  the  land  leased  is  charity  land,  whether 
the  lease  can  be  sustained  or  must  be  set  aside  in  a  Court  of 
Equity? 

My  Lords,  I  stated,  at  the  conclusion  of  the  argmnent,  that 
it  certainly  had  a  strange  aspect  to  my  mind,  accustomed  to 
the  course  of  proceedings  of  English  Courts,  and  ac- 
customed to  the  manner  in  *  which  the  lands  are  leased,  *  873 
whether  by  lease  or  by  fines,  in  this  country,  to  find  a 
charity  lease  sustained  which  was  in  fact  a  perpetuity.  J 
nevertheless  then  said,  that  though  this  gave  me  an  impression 
not  so  favourable  as  I  could  wish  to  have  of  the  judgment  of 
the  Court  below,  it  might  be  very  possible  for  me,  upon 
examination,  to  find  it  bottomed  on  the  truest  principles ;  for 
that  in  Lreland,  and  in  that  part  of  Ireland  in  which  these 
lands  lay,  at  the  time  in  which  this  lease  was  granted,  this 
might  be  a  provident  and  right  lease.  This  supposition  or 
anticipation  of  mine  has  been  amply  confirmed  by  the  exam- 
ination I  have  given  of  the  charity ;  and  I  am  prepared  to 
move  your  Lordships  to  affirm  the  judgment,  upon  the  grounds 
which  I  shall  now  state. 

My  Lords,  this  was  a  lease  granted  in  the  year  1710 ;  and 
the  first  point  made,  or  attempted  to  be  made,  was  to  show, 
that  it  was  granted  at  an  undervalue.  I  am  clearly  of  opinion 
that  there  is  no  foundation  for  this  point,  and  that  I  could 
not  take  upon  myself  to  say  in  the  year  1834,  nor  could  the 
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Court  of  Chancery  in  Ireland  undertake  to  say  in  the  year 
1832,  on  the  case  that  was  then  before  the  Lord  Chancellor 
of  that  country,  that  this  land  was  let  at  an  underyalae  at 
the  time  it  was  leased ;  for  there  was  a  fine  taken  of  3002., 
and  there  was  a  rent  reserved  of  1002.  a  year,  with  a  fine  of 
25Z.  upon  each  and  every  life  djring,  payable  upon  each  sab- 
sequent  renewal.  Now,  at  that  time  the  interest  of  money 
was  eight  per  cent  in  Ireland ;  who,  then,  shall  take  upon 
himself  to  say,  that  if  he  had  been  dealing  with  the  property 
at  that  time,  he  would  have  thought  he  gave  it  away,  or 
squandered  it  away,  or  improvidently  dealt  with  it,  by  leas- 
ing it  at  an  undervalue  ?  If  he  took  300Z.  money,  bear- 
*  374  ing  eight  per  cent  interest,  and  *  lOOZ.  for  the  rent, 
and  the  fines  upon  each  renewal,  I  am  not  prepared  to 
say  that  he  would  have  been  undervaluing  the  land ;  on  the 
contrary,  it  appears  to  me  that  the  lease  was  granted  on  an 
adequate  value. 

Then,  in  the  next  place,  we  come  to  the  duration  of  tike 
term,  and  I  am  not  sure  that  it  is  law,  founded  either  upon 
principle,  on  statute,  or  on  authority,  to  lay  down  the  propo- 
sition, that  all  leases  such  as  this,  that  all  perpetuities  snch 
as  this,  even  that  all  alienations,  if  it  can  be  said  that  this 
lease  amounts  to  an  alienation,  are  therefore,  as  such,  void  or 
voidable.  There  is  no  warrant  of  principle  for  holding  that ; 
each  case  must  depend  upon  its  peculiar  circumstances.  I 
put  the  case  where  even  an  alienation  might  be  fit ;  not  only 
justifiable,  not  only  harmless,  as  regards  the  breach  of  trust, 
or  abuse  of  trust,  by  the  trustees,  but  might  be  a  fit  course 
for  them  to  adopt.  I  will  even  put  the  case,  which  I  can 
well  conceive,  where  they  could  not  do  their  duty  to  the 
charity  If  they  did  not  alienate  a  part  of  the  land ;  and  I 
threw  out,  in  the  course  of  the  argimient,  an  observation  to 
which  I  found  no  answer  to  be  given,  for  indeed  it  ^was 
admitted  on  the  other  side,  that  supposing  there  was  a  small 
piece  of  land,  a  comer  of  land,  or  an  outlying  estate,  property 
of  the  charity,  and  for  which  there  could  be  got,  as  the  price 
for  the  sale  of  it,  on  account  of  its  peculiar  situation,  so  large 
a  sum  of  money  as  to  put  the  charity  in  possession,  we  shall 
say  of  lOOOZ.,  though  the  whole  of  the  rents  and  profits  of 
[304] 


ATT0BNET-6ENEBAL  V.   HUNGERFOBD.        *  874 

that  land,  let  in  the  ordinary  manner,  might  never  exceed  IZ. 
a  year,  or  108.  a  year,  it  would  be  perfect  madness  in  the 
charity,  as  well  as  in  an  individual,  not  to  obtain  that  sum, 
and  sell  the  land  for  the  lOOOZ.  In  all  these  cases  much 
depends  upon  the  circumstances ;  and  the  question  is, 
whether  or  not  there  has  *  been  a  provident  or  an  im-  *  875 
provident  management  of  the  charitable  fund  ?  If  the 
management  has  been  such  as  I  have  described,  provident, 
then  that  is  justifiable  ;  nay,  I  go  further,  and  state,  that  in 
the  case  I  have  supposed,  the  trustees  would  have  been  guilty 
of  an  abuse  of  trust,  if  they  had  hesitated  to  part  with  the 
land  upon  these  terms ;  and  that  an  information  at  the  suit 
of  His  Majesty's  Attomey-Geneyal,  or  of  any  relator,  might 
well  have  maintained  against  them,  to  compel  them  to  do 
that  which  was  for  the  real  benefit  of  the  charity. 

My  Lords,  that  which  I  have  stated  to  be  the  rule  of  prov- 
ident and  improvident  management,  has  the  sanction  of  full 
authority.  I  refer  to  the  Attomei/- General  v.  Cross^  (a) 
where  the  Master  of  the  Rolls  holds  that  there  is  no  authority 
for  saying  that  such  leases  are,  on  the  ground  of  the  length 
of  time  alone,  void,  as  an  abuse  of  trust.  I  refer  again  to 
what  Lord  Eldon  said  (but  that  applies  to  another  part  of 
the  case,  that  where  a  tenant  gets  at  a  low  rent  the  charity 
lease),  this  of  itself,  without  other  circumstances,  is  not 
enough  to  authorize  the  Court  to  turn  him  out,  because  it  is 
a  charity  estate.  That  applies  to  this  case,  because  you  are 
not  only  asked  to  make  the  lease  void,  as  in  favour  of  the 
lessor,  but  against  the  lessee.  You  are  taking  the  land  from 
the  lessee  ;  though  Lord  Eldon  states  that  the  length  of  the 
lease  granted  by  the  charity  to  the  tenant,  if  the  tenant  is 
guilty  of  no  misconduct,  and  if  he  has  behaved  with  honesty, 
is  no  ground  for  turning  him  out.  I  refer  also  to  the  case  of 
The  Attorney- General  \.  Warren^  (V)  a  case  accurately  re- 
ported. It  is  there  laid  down  by  a  great  Judge,  I  think  by 
the  late  Master  of  the  Rolls,  Sir  Thomas  Plumeb,  that 
the  trustees  *  are  bound  to  a  prudent  administration  *  876 
of  the  trust,  and  that  there  is  no  positive  law  or  rule 
of  the  Court  which  says  that  there  shall  be  no  long  term,  or 

(a)  3  Meriy.  524.  (&)  2  Swanst.  302. 

VOL.  II.  20  [  805  ] 


*  876  GASES  IN  THE  HOUSE  OF  LORDS. 

even  that  there  shall  be  no  alienation,  if  the  alienation  b  for 
the  benefit  of  the  trust.^ 

Let  us  come  then,  my  Lords,  a  little  closer  to  the  facts  of 
the  lease  ;  and  let  us,  in  the  first  place,  observe  whether  or 
not  it  was  a  provident  bargain.  At  that  time,  in  Ireland,  the 
course  was  to  let  leases  upon  lives,  with  covenants  for  per- 
petual renewal;  in  a  word,  to  let  leases  such  as  this  is,  renew- 
able for  ever  on  a  fine  received  at  the  time  of  each  of  the 
renewals,  with  a  certain  rent  besides.  This  practice  was  said 
to  have  been  very  much  adopted ;  and  I  see  the  Lord  Chan- 
cellor of  Ireland,  in  a  note  that  I  am  favoured  with,  says  that 
the  Duke  of  Ormond  introduced  this  plan  for  the  sake  of 

*  Although  trustees  of  charities  could  not,  as  a  general  rule,  even 
before  the  restrictions  recently  imposed  by  statute  in  England,  have  made 
an  absolute  disposition  of  the  charity  estate,  yet  there  was  no  positiTe 
rule  that  in  no  instance  could  an  absolute  disposition  be  made,  for  then 
the  Court  itself  could  not  have  authorized  such  an  act,  —  a  jurisdiction 
which,  it  is  acknowledged,  has  from  time  to  time  been  exercised  in  special 
cases.     See  Attorney- Greneral  v.  Mayor  of  Newark,  1  Hare,  400;  Re 
Ashton  Charity,  22  Beav.  288;  Attorney- General  I?.  Kerr,  2  Beav.  420; 
Attorney- General  v.   Brettingham,    3  Beav.   91;    Attorney-General  ». 
Pargeter,  6  Beav.  150;  Odell  t;.  Odell,  10  Allen,  6;  Wells  v.  Heath,  10 
Gray,  17;  Shotwell  v.  Mott,  2  Sandf.  Ch.  55;  College  of  St.  Mary  Mag- 
dalen V,  Attorney-General,  6  H.  L.  Cas.  189,  205.     The  true  principle 
was,  that  an  absolute  disposition  was  then  only  to  be  considered  a  breach 
of  trust,  when  the  proceeding  was  inconsistent  with  a  provident  adminis- 
tration of  the  estate  for  the  benefit  of  the  charity.     See  Lewin  Trusts 
(5th  Eng.  ed.),  406;  Attorney-General  v.  Kerr,  2  Beav.  428;  Attorney- 
General  V.  South  Sea  Co.,  4  Beav.  543;  Parke's  Charity,  12  Sim.  329; 
Re  Suir  Island  Female  Charity  School,  3  Jo.  &  Lat.  171.    The  tranaac- 
tion  was  strongly  assumed  to  be  improvident  as  against  a  purchaser,  until 
he  had  established  to  the  contrary.     Attorney-General  t;.  Brettingham,  3 
Beav.  91.     Now,  under  the  provisions  of  recent  English  Acts,  the  Com- 
missioners of  Charities  are  empowered,  on  application  made  to  them,  to 
authorize  the  sale  or  exchange  of  any  part  of  the  charity  property,  and  the 
trustees  are  restricted  from  any  sale,  mortgage,  or  charge,  without  the 
consent  of  the  conmiissioners.     Lewin  Trusts  (oth  Eng.  ed.),  406,  407. 
In  Odell  V.  Odell,  10  Allen,  6,  Gray  J.  said  :   ^^  If  an  alienation  of  the 
estate  becomes  essential  to  the  beneficial  administration  of  the  charity,  it 
may  be  authorized  by  a  Court  of  Chancery.     Tudor  on  Charitable  Trusts, 
298,  and  cases  cited;  Shotwell  v.  Mott,  2  Sandf.  Ch.  55;  Wells  r.  Heath, 
10  Gray,  17.''     See  also  Genl.  Sts.  Mass.  c.  100,  §  16;  St.  1864,  c.  168, 
St.  1869,  c.  331. 
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obtaining  more  solvent  and  better  tenants^  and,  above  all, 
Protestant  tenants.     The  Duke  of  Ormond's  example  was 
followed  by  others,  and  it  became  the  usual  practice  to  grant 
such  leases,  with  perpetual  renewals.     Now,  my  Lords,  that 
being  the  case,  what  have  we  here  but  the  ordinary  mode  of 
management  in  that  country?  for  the  reason  I  have  men- 
tioned, such  a  lease  was  held  beneficial,  and  none  of  us  can 
say,  that  if  he  had  been  alive  about  that  period,  he  would 
have  done  otherwise  with  his  own  estate.     The  trustees  of 
the  charity  were  bound  to  do  what  a  prudent  and  provident 
landlord  with  his  own  estate  would  do ;  and  I  think  such  a 
landlord,  acting  at  that  time,  would  have  granted  this  lease ; 
it  is  past  all  doubt  that  he  would  have  done  so.     My  Lords, 
no  trustee  is  bound  to  be  a  prophet ;  he  is  bound  to  act  with 
providence  and  foresight  to  a  reasonable  extent,  but  he  is  not 
bound  to  an  absolute  foreknowledge,  which  no  man 
can  have,  of  events  that  *  afterwards  do  occur.     The    *  377 
event  has  proved  that  it  would  have  been  more  provi- 
dent not  to  have  granted  such  a  lease,  because  the  lease  has 
a  great  deal  more  time  to  run,  and  ^it  would  be  better  if  it 
had  expired ;  but  we  are  not  to  judge  of  it  by  the  state  of 
things  now,  but  as  they  were  at  the  time.     The  very  word 
"  provident,"  which  the  law  uses  in  the  decisions  referred  to, 
shows  by  its  own  proper  force  that  you  are  to  look  forward, 
but  not  to  look  forward  with  an  indefinite  or  with  a  prophetic 
eye,  but  in  the  way  in  which  a  reasonable  man  of  common 
sagacity  and  prudencei  might  do.     Such  a  man  would  adapt 
his  conduct  to  the  facts  ;  would  look  at  the  facts  and  circum- 
stances in  which  he  lives,  and  at  the  result  likely  to  happen 
from  those  facts  and  circumstances,  as  far  as  he  could  easily 
and  with  reasonable  certainty  decide  on  them.     The  com- 
plaint of  abuse  must  not  be  simply  that  he  has  not  selected 
that  mode  by  which  the  lease,  if  granted  now,  would  be 
rendered  most  profitable.     Events  have  happened,  but  who 
was  to  know  ttiat  they  would  happen  ?    Consequences  have 
taken  place,  but  who  could  tell  that  these  would  be  the  result 
of  the   course  which  has  been  adopted,  one  hundred  and 
twenty  years  after  the  date  in  question  ?    We,  enlightened 
by  those  events,  and  having  the  benefit  of  those  events,  can 
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tell,  and  any  child  can  tell  very  easily,  what  wotQd  have  set 
at  nought  the  knowledge  of  the  wisest  and  most  far-sighted 
individuals  then  living,  even  to  have  the  slightest  idea  about 
them. 

For  these  reasons,  therefore,  I  am  certainly  of  opinion,  that 
regard  being  had  to  the  circumstances  of  the  times,  and  to 
the  usual  practice  of  landlords  in  dealing  with  large  estates 

at  that  time  in  that  country,  that  this  was  not  such  an 
*  378    improvident  lease  *  that,  even  in  the  case  of  charity 

property,  your  Lordships  can  be  satisfied  of  an  abuse 
having  taken  place. 

Then  with  respect  to  the  time,  to  which  I  said  I  should 
address  myself,  of  120  years,  during  which  nothing  has  been 
done;  fifty-two  years  have  passed  since  the  last  renewal; 
would  it  not  be  monstrous  to  call  upon  the  landlord  to  turn 
out  the  tenant,  after  300/.,  had  been  paid  for  the  fine  in  the 
first  instance,  after  lOOZ.  had  been  paid  for  the  rent,  after 
25Z.  had  been  paid  upon  the  renewal ;  all  paid  upon  the  faith 
of  the  bargain  standing  firm,  and  all  paid  upon  the  faith, 
between  the  tenant  and  the  charity,  that  this  was  a  valid 
lease  perpetually  renewable  ?  It  has  been  truly  said,  and 
repeatedly  said,  that  time  is  no  bar  in  the  case  of  a  charity ;  ^ 
and  among  other  cases  to  that  effect.  The  Attorney- General  v. 
Warren  is  cited  ;  but  then,  if  the  Statute  of  Limitations  is  in 
such  a  case  no  bar,  it  is  at  all  events  a  circumstance  which 
produces  a  very  powerful  obstacle,  not  easily  got  over,  in  the 
way  of  any  Court  of  judicature  that  may  set  aside  what  has 
stood  so  long,  and  may  have  been  made  the  subject  of  so 
many  arrangements.  Would  they  not  have  a  right  to  com- 
plain ?  might  not  the  tenant  well  say,  I  did  not  mean  to  give 
800Z.  in  those  days,  when  that  would  be  worth  3,000Z.  now ; 
or,  my  ancestor  did  not  mean  to  give  800Z.  for  a  lease  not 

'  In  College  of  St.  Mary  Magdalen  v,  Attorney-General,  6  H.  L.  Cas. 
189,  it  was  hdd  that  charities  are  trosts,  and  are,  as  such,  within  the 
operation  of  3  &  4  Wm.  4,  c.  27.  This  decision  has  been  followed  in  sub- 
sequent cases.  Attorney- Greneral  o.  Davey,  4  De  6.  &  J.  136;  S.  C,  19 
Beay.  521;  Attorney- General  v,  Payne,  27  Beay.  168;  Lewin  Trusts  (5th 
Eng.  ed.),  638;  Perry  Trusts,  §  745;  Monck  v,  Paget,  3  CI.  &  Fin.  446,  and 
note. 
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renewable  for  ever ;  or  he  did  not  mean  to  give  lOOZ.  a  year ;  he 
was  losing  for  the  first  ten  or  twelve  years,  but  he  thought  he 
should  repay  hunself  by  a  longer  renewal,  and  in  contempla- 
tion of  that  he  paid  the  fine  ? 

Upon  the  whole  therefore,  my  Lords,  I  am  clearly  of  opin- 
ion in  this  case,  that  the  Court  of  Chancery  in  Ireland  has 
come  to  a  sound  decision ;  and  therefore  I  have  great 
satisfaction  in  moving  your  Lordships  *  that  this  decree  *  379 
should  be  afi&rmed ;  but,  for  the  reasons  that  induced 
his  Lordship  not  to  give  costs,  I  move  your  Lordships  that 
the  costs  should  not  be  given,  though  I  do  not  advise  your 
.Lordships  to  pay  the  costs  out  of  the  charity  estate. 

Judgment  affirmed. 


APPEAL 

« 

FROM  THE  COURT  OF  CHANCERY. 


NOTTIDGE  V.  PRICHARD. 

1834. 

WttUAM  NoTTiDGE  and  Richard  Black  (Sur-  \ 
viving  Executors  of  Sir  Thomas  Maryon  >  Appellants, 
Wn^ON,  Bart.) ) 

Geobge  Prichabd Respondent, 

Partnership  DebU    Dissolved  Partnership. 

Two  solicitors  in  partnership  had  a  bill  of  costs  and  disbursements  against 
a  client;  one  of  the  partners,  after  the  dissolution  of  the  partnership, 
continued  to  be  the  solicitor  of  the  client,  and  received  his  rents,  out 
of  -which  he  retained  the  amount  of  the  partnership  debt;  and  he  stated 
that  he  did  so  on  the  imderstanding  that  the  debtor  should  have  credit 
for  the  sum  so  retained,  and  that  he  considered  that  debt  to  have  been 
satisfied  by  the  moneys  retained;  but  no  account  had  been  settled 
between  him  and  the  debtor,  nor  had  he  specific  directions  to  appro- 
priate the  moneys  retained  to  the  payment  of  the  partnership  debt. 
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Held,  that  as  against  the  other  partner,  the  deht  to  the  partnership 
was  not  to  be  considered  as  satisfied.* 

June  18,  July  5. 

The  respondent  and  Carter  Draper,  carrying  on  business  in 
partnership  as  solicitors  and  attorneys,  were  in  that  character 
employed  by  Sir  Thomas  Maryon  Wilson,  Bart.,  by 
*  380  whom,  in  the  course  of  *  such  emplojmient,  a  bill  of 
fees  and  disbursements  to  a  large  amount  was  incurred. 
The  partnership  of  the  respondent  and  Draper  was  dissolved 
in  1817,  and  Sir  T.  M.  Wilson  continued  to  employ  Draper 
alone  as  his  solicitor,  and  also  as  the  receiver  of  his  rents, 
until  the  month  of  September,  1820.  In  July,  1818,  Draper 
enclosed  in  a  letter  to  Sir  T.  M.  Wilson,  a  bill  of  fees  and 
disbursements  due  to  the  late  partnership,  amounting  to  8611, 
5«.  6d.,  from  which,  as  he  stated  in  the  letter,  some  payments 
on  account  were  to  be  deducted.  In  February,  1821,  the  re- 
spondent served  on  Messrs.  Stride  &  Lyddon,  then  the  solici- 
tors of  Sir  T.  M.  Wilson,  a  notice  in  writing  not  to  pay 
Draper  the  balance  of  any  bill  of  costs  due  from  Wilson  to 
the  late  firm  of  Prichard  &  Draper.  By  articles  of  agree- 
ment, dated  the  22d  of  February,'  1821,  executed  by  and 
between  the  respondent  and  Draper,  after  reciting  that,  upon 
examination  of  the  accounts.  Draper  was  indebted  to  the 
respondent  (besides  the  respondent's  share  of  the  partnership 
debts)  in  the  sum  of  760Z.,  for  money  advanced  on  his  behalf; 
it  was  agreed  that  he  should  give  the  respondent  his  bond  for 
that  sum,  payable  with  interest,  by  instalments  ;  and  that,  as 
a  further  security,  he  should  assign  to  the  respondent  all  the 
partnership  debts  which  then  remained  outstanding  and  due. 
A  copy  of  this  agreement  was  on  the  same  day  delivered  by 
the  respondent  to  the  solicitors  of  Sir  T.  M.  Wilson ;  and  a 
few  days  after  the  respondent  wrote  and  sent  to  him  a  letter, 
demanding  payment  of  the  balance  of  the  bill  of  fees  and 
disbursements,  due  to  the  late  firm. 

In  May  1821,  the  respondent  filed  his  bill  in  Chancery 

1  See  1  Lindley  Partn.  (Eng.  ed.  1860)  222,  424,  431;  WaUace  v,  Kel- 
sall,  7  M.  &  W.  264;  Collyer  Partn.  (5th  Am.  ed.)  639;  Piercy  t;.  Fyn- 
ney,  L.  R.  12  Eq.  69. 
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against  Sir  T.  M.  Wilson  and  Carter  Draper,  stating 
the  above  facts,  and  charging,  among  *  other  things,  in  *  881 
answer  to  pretences  suggested  in  the  bill,  that  Draper 
was  not  employed  as  the  solicitor  and  agent  of  Wilson  sub- 
sequent to  the  dissolution  of  the  said  partnership,  until  after 
Wilson  had  notice  of  the  said  dissolution,  and  that  any  debt 
incurred  by  Draper  to  Wilson  in  the  course  of  that  employ- 
ment could  not  be  set  off  against  the  partnership  debt  due  to 
Prichard  &  Draper ;  and  also  that  Wilson  could  not  retain  a 
moiety  of  the  bill  of  costs  due  to  the  firm,  on  account  of  any 
separate  demand  he  might  have  against  Draper  alone.  The 
bill  prayed  against  Sir  T.  M.  Wilson  an  account  of  what  was 
due  and  owing  from  him  to  the  partnership  at  the  time  of  its 
dissolution,  and  that  he  might  not  be  allowed  any  credit  or 
set-off  therein  in  respect  of  any  money  received,  or  pretended 
to  be  received  by  the  defendant  Draper  for  or  on  account  of 
Wilson  since  the  dissolution  of  the  partnership. 

The  answer  of  Carter  Draper  stated  that  the  bill  of  fees 
due  to  himself  and  the  respondent,  from  Sir  T.  M.  Wilson, 
had  been  satisfied  to  him  out  of  the  moneys  of  Sir  T.  M. 
Wilson  retained  by  him. 

Sir  T.  M.  Wilson  died  without  having  put  in  his  answer. 
The  bill  was  revived  against  his  executors  and  personal  repre- 
sentatives, viz.,  the  appellants  and  John  Stride,  since  deceased, 
who  had  been  for  some  time  the  solicitor  of  Wilson.  They 
in  their  answer,  put  in  in  February,  1822,  stated,  among  other 
things,  that  they  had  been  informed  and  believed,  that  Draper 
admitted  that  all  the  said  bills  of  accounts  delivered  by  or  on 
the  part  of  the  respondent  and  himself  as  partners,  to  Sir 
T.  M.  Wilson,  had  been  satisfied  to  him,  Draper,  out  of  and 
by  moneys  of  Sir  T.  M.  Wilson ;  that  they  had  heard  and 
believed  that  such  bills  and  accounts  were  all  paid  and 
satisfied  *  previously  to  February,  1821 ;  and  submitted,  *  882 
that  no  part  of  the  said  debt  alleged  to  be  due  from 
Sir  T.  M.  Wilson,  remained  a  debt  still  outstanding  and  due 
to  the  firm  of  Prichard  &  Draper ;  that  Draper,  from  about 
Michaelmas  1818,  to  about  Michaelmas  1820,  received  the 
rents  of  the  estates  of  Sir  T.  M.  Wilson,  greatly  (as  they 
believed)  exceeding  the  amount  of  any  bills  of  fees  and  dis- 
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bursements  which  at  the  time  of  the  dissolution  of  the  said 
partnership  might  have  remained  due  from  Sir  T.  M.  Wilson, 
and  they  submitted,  that  any  sum  or  sums  of  money  which 
was  or  were  received  by  Draper  subsequently  to  the  dissolu- 
tion of  the  partnership,  could  be  set  ofiF  or  applied  to  satisfy  the 
debt,  if  any,  due  from  the  said  Sir  T.  M.  Wilson  to  the  said 
partnership  firm,  inasmuch  as  Sir  T.  M.  Wilson,  as  was  alleged 
by  Draper,  directed  him.  Draper,  to  satisfy  the  bills  of  fees 
and  disbursements  due  from  the  said  Sir  T.  M.  Wilson  to  the 
late  partnership  out  of  moneys  which  Draper  received  on  his 
account ;  and  it  was  competent  to  Sir  T.  M.  Wilson  to  direct 
Draper  to  satisfy  such  bills  in  that  manner,  and  for  Draper  to 
receive  pay^nent  and  satisfaction  for  such  bills.  That  inas- 
much as  the  respondent  had  not,  from  the  time  of  the  disso- 
lution of  the  said  partnership  up  to  the  month  of  February, 
1821,  when  the  bills  of  the  said  partnership  had  been  all  paid 
and  satisfied,  ever  given  any  notice  or  other  kind  of  prohibi- 
tion to  Sir  T.  M.  Wilson  against  settling  with  the  said  Draper, 
and  paying  or  satisfying  to  him  the  amount  of  any  bill  of 
fees  and  disbursements  remaining  due  to  the  respondent  and 
Draper  at  the  time  of  the  dissolution  of  their  partnership, 
they  submitted,  that  the  respondent  must  be  considered  to 

have  authorized  or  sanctioned  and  allowed  the  making 
*  383    of  payments  by  *  Sir  T.  M.  Wilson  to  Draper  in  any 

form  or  mode  which  he,  Wilson,  might  think  fit,  on 
account  or  in  respect  of  the  said  partnership  demand,  or  any 
part  thereof ;  and  also  submitted,  that  any  payment  to,  or 
receipt  or  retainer  by  Drapet,  out  of  any  moneys  of  Sir  T.  M. 
Wilson,  on  account  or  in  respect  of  such  partnership  demand, 
was  a  sufficient  and  valid  pajmient,  or  satisfaction  and  dis- 
charge thereof,  to  all  intents  and  purposes. 
J ,,  The  respondent  filed  a  supplemental  biU  in  November, 
1823,  stating,  among  other  things,  that,  it  having  been  alleged 
on  the  part  of  the  defendants,  that  no  bill  of  fees  had  been 
delivered  to  them  or  to  their  testator,  duly  signed,  according 
to  the  statute,  he,  the  respondent,  did  on  the  27th  of  May  of 
that  year,  deliver  to  the  defendant  Stride,  for  himself  and  the 
other  executors  of  Sir  T.  M.  Wilson,  a  biU  of  fees  and  dis- 
bursements for  business  done  and  money  advanced  for  Wilson 
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by  the  respondent  and  Draper,  as  atto^^^ys  and  partners, 
which  bill  was  signed  by  the  respondent  conformably  to  the 
statute.  And  he  prayed  that  he  might,  as  against  the  defend- 
ants (the  appellants  and  the  said  John  Stride),  have  the 
benefit  of  the  delivery  of  the  said  bill  of  fees.  The  appel- 
lants, and  their  co-executor  Mr.  Stride,  who  died  shoii:ly  after, 
by  their  answer  to  the  supplemental  bill,  admitted  the  delivery 
of  this  bill  of  fees. 

The  cause  came  on  to  be  heard  in  July,  1826,  before  Lord 
GiPPORD,  the  then  Master  of  the  Rolls,  when  his  Lordship 
was  pleased  to  jorder  it  to  be  referred  to  the  Master  to  tax 
the  bill  of  fees  and  disbursements  of  the  respondent  and  Car- 
ter Draper,  and  to  take  an  account  of  what,  if  any  thing,  was 
due  and  owing  from  the  estate  of  Sir  T.  M.  Wilson,  in  respect 
of  the  said  bill ;  and  for  the  better  taking  of  the  said 
*  accoimt,  the  parties  were  to  be  examined  upon  inter-  *  384 
rogatories,  and  to  produce  all  books,  papers,  and  wiitings 
in  their  custody  or  power,  relating  thereto,  as  the  Master 
should  direct ;  and  the  Master  was  to  be  at  liberty  to  state 
any  special  circumstances,  at  the  request  of  either  party. 

The  Master,  by  his  report  dated  11th  November,  1828,  found 
and  stated  in  substance  that  he  had  taxed  the  said  bill  of  fees  and 
disbursements  of  867^  Ss.  6(2.,  at  the  sum  of  7682.  158.  8d.  and 
that  he  had  caused  Carter  Draper  to  be  examined  on  inteiToga- 
tories ;  and  he  found  that  Sir  T.  M.  Wilson  had  paid  to  Draper, 
on  account  of  the  said  bill,  several  sums  of  money,  amounting 
together  to  326Z.  9«.,  which,  being  deducted  from  the  taxed  bill, 
reduced  the  same  to  4A2L  6i.  8d.,  which  he  found  to  be  remain- 
ing due  from  Sir  T.  M.  Wilson's  estate  in  respect  of  the  said 
bill ;  and  the  Master  submitted  to  the  Court,  at  the  request 
of  the  appellants,  the  following  circumstances  (among  others 
which  are  before  stated) :  In  and  previous  to  the  year  1814, 
Carter  Draper  was  the  solicitor  of  Sir  T.  M.  WUson ;  in  that 
year  the  respondent  and  Draper  entered  into  copartnership  as 
solicitors,  and  continued  in  such  copartnership  until  October, 
1817,  when  the  same  was  dissolved,  and  Sir  T.  M.  WUson  was 
aware  of  the  dissolution  of  the  said  copartnership  shortly  after 
the  time  thereof.  On  the  25th  day  of  July,  1818,  a  joint  bill 
of  costs  was  delivered  by  Carter  Draper  to  Sir  T.  M.  Wilson, 
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amounting  to  867Z.  5«.  6rf.,  accompanied  by  a  letter  written 
by  Draper  (partly  in  these  words) :  "  At  length  I  am  able 
to  send  you  my  accounts,  which  are  three  in  number ;  the 
first  is  due  to  Prichard  k  Draper,  of  867i.  6«.  6rf.,  from 
which  I  believe  there  have  been  received  the  several 

*  385  *  Slims  of  50Z.,  261.  9«.,  28Z.,  and  300Z.   The  second  is  also 

due  to  Prichard  k  Draper,  and  is  the  separate  account 
of  the  parish  of  Fletching.  The  third  account  is  owing  to 
Draper  &  Bird"  (Draper's  then  partner).  And  in  a  letter 
written  by  the  respondent  to  Draper,  the  27th  of  October, 
1818,  the  respondent  used  the  following  expression,  "  Will 
Sir  T.  W.  soon  settle  ?  "  and  it  was  admitted  that  Sir  T.  M. 
Wilson  was  the  person  alluded  to  by  the  style  and  initial 
letters,  "  Sir  T.  W."  And  after  the  said  dissolution  of  co- 
partnership, Draper  continued  to  act  as  solicitor  and  receiver 
of  rents  of  estates  of  Sir  T.  M.  Wilson,  untU  after  Septem- 
ber, 1820;  and  on  the  22d  of  February,  1821,  Sir  T.  M. 
Wilson  filed  his  bill  of  complaint  in  Chancery  against  Draper; 
and  the  appellants,  as  executors  of  Wilson,  after  his  decease 
filed  a  bill  of  revivor  of  such  suit,  and  it  was  still  pending ; 
and  the  respondent  had  examined  Draper  as  a  party  in  this 
cause,  upon  interrogatories;  and  the  Master  found  by  his 
examination  put  in  thereto,  that  Draper  stated  that  he  did 
not,  since  the  dissolution,  of  the  said  partnership  between  the 
respondent  and  the  examinant,  settle  and  adjust  any  accounts 
with  the  late  defendant.  Sir  T.  M.  Wilson,  nor  did  T.  M. 
Wilson  ever  adjust  with  the  examinant  any  account  in  which 
credit  was  given  to  him  for  any  sums  of  money  as  having 
been  paid  to  the  examinant  expressly  for  or  on  account  of 
any  bill  of  costs,  or  for  moneys  obtained  by  the  examinant 
expressly  for  or  on  account,  or  in  satisfaction,  or  part  satis- 
faction of  any  bill  of  costs ;  nor  did  Sir  T.  M.  Wilson,  to  the 
knowledge  and  belief  of  examinant,  ever  debit  the  examinant 
with  any  sum  or  sums  of  money  expressly  on  account  of  any 

bill  of  costs.     And  the  examinant  stated  that  Sir  T. 

*  386    M.  Wilson  did  not  ever,  in  writing,  *  expressly  allow 

to   the   examinant  any  sum  or  sums  of  money  ex- 
pressly in  payment  and  satisfaction,  or  in  part  payment  and 
satisfaction,  of  any  acc(funt ;  and  the  examinant  stated  that 
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his  accounts  with  Sir  T.  M.  WHson  had  not  been  settled. 
And  the  Master  further  certified  that  the  appellants  had 
also  examined  Draper  as  a  party  in  this  cause,  upon  inter- 
rogatories; and  he  found  that  Draper,  by  his  examination 
thereto,  stated  that  he  did  receive  from  Sir  T.  M.  Wilson 
the  whole  amount  of  the  bill  of  costs  of  the  late  partner- 
ship between  the  examinant  and  the  respondent,  due  from 
Sir  T.  M.  Wilson  at  the  time  of  the  dissolution  of  the  said 
late  copartnership ;  and  the  examinant  stated  that  he  received 
the  amount  thereof  at  various  times,  and  by  various  sums  of 
money,  some  of  which  were  paid  to  him  by  Sir  T.  M.  Wilson, 
and  others  of  them  by  moneys  retained  by  the  examinant,  by 
the  direction  or  with  the  permission  of  Sir  T.  M.  Wilson,  out 
of  moneys  belonging  to  him  which  had  been  received  by  the 
examinant,  but  he  did  not  recollect  or  believe  that  such 
moneys,  or  any  part  of  them,  were  retained  by  him  expressly 
on  account  of  such  bill  of  costs ;  for  the  examinant  stated, 
that,  when  he  had  moneys  of  Sir  T.  M.  Wilson  in  his  hands. 
Sir  T.  M.  Wilson  told  him  to  retain  what  he  wanted,  as  money 
would  be  of  use  to  him.  And  the  examinant  stated,  that 
the  bill  of  costs  was  in  fact  paid  and  settled  on  the  10th  day 
of  September,  1820,  when  the  sum  of  2821  17«.  6d.  was 
retained  by  the  examinant;  and  he  did  not  recollect  that 
any  thing  particular  passed  on  the  occasion ;  but  he,  and  Sir 
T.  M.  Wilson,  as  he  believed,  understood  that  credit  was  to 
be  given  by  the  examinant  in  his  accounts  with  Sir  T.  M* 
Wilson,  for  the  sums  so  paid  and  retained ;  and  for  that 
reason  he  did  not  give,  *  and  was  not  required  to  give,  *  887 
any  receipt  for  the  moneys  which  were  so  paid  to  or 
retained  by  the  examinant. 

The  cause  came  on  for  hearing  upon  further  directions 
before  Sir  John  Leach,  the  late  Master  of  the  Rolls,  in  Jan- 
uary, 1831,  when  his  Honor  ordered  the  respondent's  bill  to 
be  dismissed  with  costs,  (a)  From  that  decree  the  respondent 
appealed  to  the  Lord  Chancellor,  who,  upon  the  hearing  of  the 
cause  in  July,  1831,  ordered  the  said  decree  to  be  reversed, 
and  that  the  appellants  should  pay  to  the  respondent  the 
said  bill  of  costs  of  4422.  Qs.  8(2.,  found  by  the  Master's  report 
(a)  See  1  Russ.  &  My.  191,  and  Tamlyn,  332. 
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to  be  due  from  the  estate  of  Sir  T.  M.  Wilson,  together  with 
the  costs  of  the  suit.  (5) 

From    this  last  decree  the  appellants  appealed  to   this 
House. 

Mr,  Pemberton  and  Mr,  Cooper ^  for  the  appellants.  —  The 
principal  question  under  appeal  is,  whether  the  dealings 
between  Sir  T.  M.  Wilson  and  Mr.  Draper  subsequent  to  the 
dissolution  of  the  partnership  of  Prichard  &  Draper,  worked 
a  payment  or  satisfaction  of  the  biU  of  fees  due  to  the  part- 
nership, so  as  to  exclude  the  respondent  from  establishing 
that  demand  now  against  Sir  T.  M.  Wilson's  estate.  That 
Draper  received  of  Wilson,  or  retained  out  of  his  rents,  a  sum 
exceeding  the  partnership  debt  is  quite  certain ;  the  question, 
therefore,  comes  to  this,  whether  the  respondent  knew  that 
Draper  was  receiving  rents  for  Wilson,  and  whether  he 
authorized  him  to  receive  this  debt?  The  inquiry  made 
by  the  respondent,  in  his  letter  of  the  27th  of  October, 
1818,  as  set  forth  in  the  Master's  report:  "Will  Sir  T.  W. 
soon  settle?"  leaves  it  open  to  be  inferred,  if  it  does 
*  888  not  *  prove  conclusively,  that  the  respondent  was  then 
aware  of  the  connection  between  Sir  T.  Wilson  and 
Draper,  and  that  he  had  authorized  him  to  apply  for,  and  con- 
sequently to  receive,  the  partnership  debt. 

The  partnership  having  been  dissolved  in  October,  1817, 
and  the  respondent  not  having  imtil  February,  1821,  given  any 
.  notice  to  Wilson  not  to  pay  the  bill  of  costs  to  Draper,  Wil- 
son could  not  suppose  that  he  was  not  at  liberty  to  pay  it 
to  Draper.  The  agreement  to  assign  to  the  respondent  the 
debts,  due  to  the  partnership,  was  not  made  until  February, 
1821,  when  in  fact  all  the  fees  and  disbursements  due  from 
Wilson  to  the  partnership  had  been  paid  and  satisfied  by 
Draper's  retaining  for  that  purpose  the  moneys  received  by 
him  on  Sir  T.  M.  Wilson's  account.  The  case  made  by  the 
respondent  is,  that  the  bill  of  costs  was  unpaid  at  the  date 
of  the  agreement  to  assign  the  partnership  debts,  and  that 
Sir  T.  M.  Wilson  had  subsequently  made  a  colourable  pay- 

(6)  1  Buss.  &  My.  197. 
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ment  of  them  in  disregard  of  the  respondent's  notice  to 
him  not  to  pay  Draper;  the  whole  case  stated  by  the  re- 
spondent is  at  variance  with  a  prior  payment  or  satisfaction  of 
his  demand,  and  he  does  not  by  this  suit  seek  to  set  aside 
snch  payment. 

The  appellants  do  not  now  question  other  points  argued 
below,  and  decided  by  the  Lord  Chancellor;  namely,  the 
admissibility  of  Draper's   examination  as   evidence  in  the 
cause,  or  the  validity  of  the  objection  to  the  bill  of  costs,  on 
the  ground  that  it  was  not  duly  signed  and  delivered  by 
the  respondent.     One  of  these  points  was  in  favour  of  the 
appellants,  one  was  against  them  (a)  ;  nor  do  they  claim  to 
set  off  against  the  partnership  debt  any  debt  due  from  Draper 
alone  to  Sir  T.  M.  Wilson :  that  point  was  raised  on 
the  pleadings  *  by  the  respondent  charging  it,  but  the    *  889 
appellants  do  not  set  up  that  defence.     Their  substan- 
tial defence  to  the  respondent's  demand  is,  that  it  was  fully 
paid  and  satisfied  to  Draper  before  the  date  of  the  respon- 
dent's notice  to  Wilson  not  to  pay  Draper.    The  examination 
of  Draper,  which  was  held  to  be  admissible  (and  he  was  the 
only  witness  that  could  speak  to  the  matter,)  went  to  show 
that  he  had,  prior  to  the  agreement  in  February,  1821,  re- 
tained out  of  Sir  T.  M.  Wilson's  moneys  the  whole  amount 
of  the  bill  of  costs.     But  the  Lord  Chancellor,  in  giving  his 
judgment,  stated  as  a  reason  for  his  decree  now  appealed  from, 
that  although  Draper  admitted  that  he  had,  prior  to  that  date, 
retained  the  amount  of  the  bill  of  costs  out  of  the  moneys 
received  by  him  on  Wilson's  account,  yet  he  did  not  state 
positively  that  Wilson  had   directed   or  instructed  him  to 
retain  such  moneys  for  that  specific  purpose.     Now  that  is  not 
a  sufi&cient  reason  for  this  decree,  inasmuch  as  no  such  point 
was  raised  by  the  respondent's  bill,  or  ever  put  in  issue  in 
the  suit ;  nor  were  the  appellants  ever  called  upon  to  show 
that  Sir  T.  M.  Wilson  had  given  such  directions.     If  such 
directions  had  been  necessary  to  justify  the  retainer  by  Draper 
in  satisfaction  of  this  debt,  the  decree  would  be  still  errone- 
ous, inasmuch  as  an  inquiry  ought  to  have  been  first  made  to 
ascertain  whether  such  directions  had  been  given.     But  the 

(a)  1  Ru88.  &  My.  198, 199,  200. 
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appellants  submit  that  no  particular  directions  were  neces- 
sary. A  general  authority  is  a  sufficient  warrant  for  the  pay- 
ment. Sir  T.  M.  Wilson  gave  a  general  authority  to  Draper 
to  retain  the  money  out  of  his  rents  in  payment  of  the  part- 
nership debt ;  that  authority  is  admitted  and  was  acted  upon 
by  Draper,  who  swears  that  he  retained  the  debt ;  and 
*  390  payment  to  one  partner  of  a  partnership  *  debt,  without 
fraud  or  collusion,  entitles  the  debtor  to  be  discharged. 
Duffy.  EaBt  IndiaCompany^(ji)  Bristow  ^  Porter  v.  Taylor. (h) 
If  there  were  fraud  or  collusion,  it  was  for  the  respondent  to 
prove  it. 

In  the  dealings  between  Wilson  and  Draper,  subsequent  to 
the  dissolution  of  the  partnership,  mutual  debts  were  in- 
curred ;  Draper  had  to  account  for  the  rents  received  by  him  ; 
Wilson  was  liable  for  costs  and  disbursements  made  by  Draper 
on  his  behalf,  as  his  solicitor.  It  is  admitted  by  Draper  that 
he  received  or  retained  more  of  Wilson's  moneys  than  were 
necessary  to  pay  the  debt  due  to  himself;  that  being  a  fact 
not  denied  by  the  respondent,  may  it  not  be  presimied  that 
the  surplus  was  appropriated  to  the  payment  of  the  partner- 
ship debt  ?  The  law  will  presume  more  ;  the  bill  of  costs  due 
to  Prichard  &  Draper  from  Wilson  was  an  older  debt  than 
any  costs  incurred  by  him  to  Draper  during  his  employment 
in  1820  and  in  1821.  A  general  authority  being  given  by 
Wilson  to  Draper  to  retain  out  of  the  rents  any  demand 
Draper  might  have  against  him,  and  the  question  being, 
whether  the  money  retained  should  be  in  discharge  of  the 
paitnership  debt  or  of  the  private  debt,  the  law  will  presume, 
in  the  absence  of  evidence  of  any  directions  to  the  contrary, 
that  the  moneys  retained  were  appropriated  to  the  oldest  debt. 
Devayne%  v.  Noble,  (c) 

The  effect  of  the  decree  of  the  Court  below,  if  allowed  to 
stand,  is  to  compel  payment  a  second  time  out  of  Wilson's 
estate,  of  a  debt  which  has  been  already  paid  to  a  partner 
of  the  respondent;  which  is  contrary  to  the  principles  of 
equity.  The  circumstances  of  tliis  case  justify  a  Covirt  of 
Equity  in  interposing  to  protect  Wilson's  estate.   On  the  sup- 

(a)  15  Yes.  lOS.  {h)  2  Stark.  50. 

(c)  1  Meriv.  530,  608. 
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poBition  that  *  Draper  has  deceived  both  parties,  it     *  891 
must  be  held  that  Wilson  has  a  stronger  equity  than 
the  respondent,  who  ought  not  to  take  any  benefit  from  the 
misconduct  of  his  partner,   who   may  have   acted  fraudu- 
lently. 

With  respect  to  costs,  whatever  your  Lordships'  judgment 
may  be  on  the  merits,  considering  that  the  respondent  has 
established  only  little  more  than  half  the  claim,  —  442Z.  out 
of  867Z.,  —  and  that  two  learned  Judges  m  the  Court  below 
differed  as  to  his  right  even  to  that  sum,  your  Lordships  will 
not  think  this  a  case  that  entitles  the  respondent  to  costs. 

Mr.  Knight^  for  the  respondent.  —  It  is  admitted  in  the 
pleadings  and  in  the  argument  for  the  appellants,  that  Sir  T. 
M.  Wilson,  their  testator,  incurred  a  debt  to  the  firm  of 
Prichard  &  Draper,  and  the  Master  has  certified  that  442^. 
6«.  6(2.  of  that  debt  remained  due  ;  and  whatever  the  amount 
may  be,  it  was  wholly  vested  in  the  respondent  by  the 
assignment  of  1821.  There  is  no  evidence  of  any  payment 
or  discharge  of  that  debt  to  the  respondent.  There  is  noth- 
ing in  the  dealings  or  transactions  which  took  place  between 
Sir  T.  M.  Wilson  and  Draper  subsequently  to  the  dissolution 
of  the  partnership,  which  amounts  to  a  legal  or  equitable 
payment,  satisfaction,  or  extinguishment,  of  the  debt  due  to 
the  partnership,  by  way  of  set-off  or  otherwise.  The  defence 
of  the  appellants  being  reduced  to  a  mere  attempt  to  set  off 
the  separate  debt  due  by  Draper  to  the  estate  of  Wilson, 
against  the  debt  due  from  that  estate  to  the  partnership  of 
Prichard  &  Draper,  to  the  prejudice  of  Prichard,  is  contrary 
to  the  whole  current  of  the  decisions  both  at  law  and  in 
equity. 

The  learned  counsel  was  stopped  by  the  Lord  Chancellor. 

♦  The    Lord    Chancellor.  —  My    Lords,   if   any    ♦  892 
doubts  had  been  raised  in  this  case  upon  points  of  law, 
I  should  have  wished  this  tribunal  of  appeal  to  be  differently  ' 
constituted,  and  to  be  placed  upon  a  better  footing,  as  I  am 
the  Judge  who  decided  this  case  in  the  Coiu't  below,  and 
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whose  decision  is  now  appealed  from.  This,  therefore,  can 
be  only  a  rehearing.  But  if  I  found  my  decision  was  erro- 
neous I  should  have  no  hesitation  in  moving  your  Lordships 
to  reverse  it ;  for  I  hold  it  that  every  Judge  is  more  disposed 
to  correct  an  error  in  his  own  judgments  than  in  those  of 
other  Judges,  and  that  it  is  better  to  correct  an  error  when 
one  may,  than  to  let  it  go  down  to  posterity  as  evidence 
against  him.  But  there  is  no  nice  question  of  law  raised 
before  your  Lordships.  One  point  of  contention  in  the  Court 
of  Chancery  was  the  admissibility  of  Draper's  examination  as 
evidence  against  the  plaintiff  there  in  respect  to  transactions 
subsequent  to  the  dissolution  of  the  partnership  between 
them.  Before  I  decided  that  point  I  consulted  the  Lord 
Chief  Justice  of  the  Court  of  King's  Bench,  and  that  learned 
Judge  was  clearly  of  opinion  that  the  examination  was  admis- 
sible, and  I  so  decided,  (a)  The  next  question  made  in  the 
Court  below  was  an  objection  that  the  bill  of  fees  and  dis- 
bursements, which  was  the  subject-matter  of  the  suit,  had 
not  been  signed  and  delivered  conformably  to  the  statute 
2  6.  2,  c.  23.  I  was  of  opinion  that  that  objection  was  not 
cured  by  the  fact  of  a  bill  of  costs  duly  signed  being,  after 
the  institution  of  the  suit,  delivered  to  the  principal  defend- 
ant, although  it  was  put  in  issue  in  the  cause  by  supplemental 
bill.  Though  I  thought  that  a  fatal  defect  in  equity,  as  it  is 
in  law,  yet  as  it  was  not  taken  advantage  of  at  the 
♦  893  first  hearing  before  Lord  Gippord,  I  held  •  that  it 
came  too  late  on  the  hearing  upon  further  direc- 
tions. (6)  Then  came  a  question  of  set-off,  which  was  not 
urged ;  for  it  is  clear,  that  although  A.  may  set  off  a  debt 
due  from  B.  and  C.  against  their  joint  demand,  he  (A.)  can- 
not so  set  off  against  such  demand  money  received  by  B.  to 
the  use  of  A. ;  which  was  precisely  the  case  here,  and  which 
was  a  question  of  fact  depending  upon  Carter  Draper's 
evidence. 

I  fully  assent  to  the  two  propositions  of  law  stated  at  the 
bar :  First,  if  there  be  a  partnership  and  a  dissolution  of  it,  a 
debtor  to  the  partnership  may,  after  notice  that  it  is  dis- 
solved, pay  any  one  of  the  partners,  and  that  partner  receiv- 

(a)  1  Russ.  k  My.  199,  200.  (6)  1  Buw.  &  My.  198. 
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ing  the  money  may  well  discharge  the  debtor.^  That  is  laid 
down  in  the  cases  cited  at  the  bar;  Duffy.  The  Host  India 
Company  J  (a)  and  Bristow  v.  Taylor.  (6)  Secondly,  if  in  the 
course  of  dealing  between  A.  and  B.  various  debts  are  from 
time  to  time  incurred,  and  payments  made  by  B.  to  A.,  and 
no  acknowledgment  is  made  by  A.,  nor  inquiry  by  B.  how 
the  payments  are  appropriated,  the  law  will  presume  that 
the  priority  of  debt  will  draw  after  it  priority  of  payment 
and  satisfaction,  on  the  ground  that  the  oldest  debt  is  entitled 
to  be  first  satisfied.^  That  doctrine  is  recognized  in  Devaynes 
T.  Nohle;{c)  but  the  principle  was  never  applied  to  cases 
where  the  obligations  were  alio  jure^  nor  to  other  cases,  as, 
for  instance,  where  in  dealings  between  B.  and  C,  the  latter 
directs  B.  to  receive  moneys  due  to  him,  the  law  will  not 
presume  an  appropriation  of  these  moneys  to  the  payment  of 
a  debt  due  to  A.  and  B.  in  the  absence  of  any  specific  direc- 
tions. Then  arises  the  question,  whether  any  thing 
passed  between  Sir  T.  M.  Wilson  and  Carter  *  Draper,  *  894 
to  authorize  the  latter  to  retain  Wilson's  money  in 
payment  of  the  partnership  debt  ?  That  question  can  only 
be  solved  by  looking  at  Draper's  evidence,  in  which  he  says 
that  Wilson  "  did  not  ever,  in  writing,  expressly  allow  any 
sum  or  sums  of  money  expressly  in  payment  or  satisfaction  of 
any  account,"  &c.,  and  **  he  did  not  recollect  or  believe " 
(these  are  his  words)  ^Hhat  such  moneys,  or  any  part  of 
them,  were  retained  by  him  expressly  on  account  of  such  bill 
of  costs ;  for,  when  he  had  moneys  of  Sir  T.  M.  Wilson  in 

(a)  15  Ves.  198.  (6)  2  Stark.  50. 

(c)  1  Meriv.  608. 

>  See  Morse  o.  Bellows,  7  N.  H.  568;  Gregg  v.  James,  Breese,  107; 
Yandes  o.  Lafavoar,  2  Blachf.  871;  Allen  v.  Farrington,  2  Sneed,  526; 
Brasier  v.  Hudson,  9  Sim.  1;  1  Lindley  Fartn.  (£ng.  ed.  1860)  220,  221, 
712;  Collyer  Fartn.  (5th  Am.  ed.)  §  638. 

'  See  1  Lindley  Fartn.  (£ng.  ed.  1860)  840  et  seq.  850;  Dows  o.  More- 
wood,  10  Barb.  183;  United  States  v.  Bradbury,  Dayies,  146;  Gass  v. 
Stinson,  3  Sumner,  98;  McKenzie  v.  Nevius,  22  Maine,  188;  Miller  v, 
MiUer,  23  Maine,  24;  United  States  v.  Kirkpatrick,  9  Wheat.  720;  Fost- 
master-General  v.  Furber,  4  Mason,  336;  Fairchild  v.  Holley,  10  Conn. 
176;  Smith  v,  Lloyd,  11  Leigh,  518;  Baker  v.  Stackpoole,  9  Cowen,  435; 
Peimell  9.  Deffell,  4  De  G.,  M.  &  G.  391  and  note  (1). 
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his  hands,  Wilson  told  him  to  retain  what  he  wanted,  as 
money  would  be  of  use  to  him,  the  examinant."  By  this 
part  of  his  evidence  Draper  negatives  both  the  questions, 
namely,  whether  he  had  instructions  from  Wilson  to  retain 
his  rents  in  payment  of  the  partnership  debt,  and  whether 
they  were  in  fact  retained  by  him  for  that  purpose. 

I  entertain  no  doubt  on  this  case.  As  to  the  costs,  I  am 
at  present  inclined  to  give  the  respondent  the  costs,  but  I 
will  further  consider  that  matter.  There  was  a  discrepancy 
in  the  Courts  below :  if  I  refuse  the  costs,  it  will  be  inferred, 
that  it  is  because  that  difference  existed  between  the  Courts 
below,  and  every  person  who  will  hereafter  appeal  to  this 
House  imder  similar  circumstances, maybe  under  the  impres- 
sion that  he  wiU  run  no  risk  of  incurring  costs.  Now  it 
happens  that  I  reversed  the  decision  of  the  Master  of  the 
Rolls  on  grounds  to  which  his  attention  was  not  drawn ;  if  it 
had  been  drawn  to  them,  he  probably  would  have  decided 
the  9anie  way.  For  these  reasons  I  shall  now  move  your 
Lordships  to  affirm  the  decree ;  but  I  shall  take  further  time 
to  consider  the  question  of  costs,  notwithstanding  the  affirm- 
ing of  the  decree. 

The  decree  below  was  accordingly  affirmed. 

July  6. 

•  895  •  The  Lord  Chancellor.  —  My  Lords,  judgment 
was  given  by  your  Lordships  in  this'  case,  but  there 
was  a  question  reserved  as  to  the  costs.  I  think,  after  con- 
sideration, it  is  a  case  in  which  your  Lordships  ought  to  allow 
.  the  costs  (they  are  moderate)  of  the  appeal.  I  move,  there- 
fore, that  the  judgment  be  affirmed,  with  costs.^ 

Affirmed,  with  costs. 

I  See  2  Dan.  Ch.  Fr.  (4ih  Am.  ed.)  1603. 
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BROWN  t;.  TIGHE. 

1884. 

Whuam  Brown,  Esq ApeUanU 

William    Frederick    Fownbs    Tighb    and ) 
Daniel  Tiohe,  Esqrs S  ^^PondenU. 

Covenant    JRenewala  in  Perpetiuity. 

A  lease  made  in  1603  of  land  in  Ireland,  — together  with  all  mines  thereon 
in  the  disposal  of  the  lessor^  and  all  timber  growing  thereon,  to  be  dis- 
.posed  of  by  the  lessee,  he  planting  trees  in  the  room  of  them,  To  hold 
the  premises,  without  impeachment  of  waste,  to  him,  his  executors, 
administrators,  and  assigns,  for  ninety-eight  years,  at  a  rent  therein 
mentioned, — contained  a  covenant  that  the  lessor,  his  heirs  and  assigns, 
should,  upon  request  of  the  lessee,  his  executors,  administrators,  and 
assigns,  from  time  to  time  renew  the  said  lease,  and  perfect  such  other 
assurances  as  the  lessee,  his  executors,  administrators,  and  assigns, 
should  reasonably  require  for  strengthening,  confirming,  and  sure- 
making  the  demised  premises,  at  such  rents,  and  under  such  covenants 
and  conditions,  as  in  the  said  lease  were  contained.    Another  covenant 

•  provided  that,  in  case  of  eviction,  or  waste  by  rebellion,  the  rent  should 
cease  and  be  abated.  A  renewal  of  the  lease,  with  all  the  covenants, 
was  executed  in  1739.  Held  by  the  Lords,  affirming  the  judgment  of 
the  Court  of  Exchequer  in  Ireland,  that  the  covenant  was  not  for  per- 
petual renewal,  but  for  confirming  and  further  assuring  the  original 
lease.' 

June  16,  18. 

The  appellant  exhibited  his  bill,  in  November,  1827,  in  the 
Court  of  Exchequer  in  Ireland,  against  the  respondents  and 
another,  for  the  purpose  of  compelling  the  renewal  of  a  lease. 
The  biU  stated,  that  by  an  indenture  of  lease,  bearing  date 
the  8d  of  July,  1663,  Richard  Tighe,  an  Alderman  of 
Dublin,  demised  *  to  William  Wright,  of  Castledermot,    ♦  397 

^  See  Rutgers  v.  Hunter,  6  John.  Ch.  215;  Whitlock  v,  Duffield,  1  Ho£E. 
Ch.  110;  Carr  v,  Ellison,  20  Wend.  178;  Taylor  Land.  &  Ten.  (4th  ed.) 
f§  338,  834. 
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in  the  county  of  l^dare,  all  the  town  and  lands  of  Bal- 
lireadman,  situate  in  the  county  of  Carlo w,  and  then  in 
the  possession  of  the  said  William  Wright  and  his  assigns, 
containing  223  acres  profitable  land,  of  liish  measure,  with 
all  other  lands  returned  as  unprofitable  or  waste,  whether 
woods  or  underwoods,  bogs  or  barren  mountain,  as  part 
thereof,  together  with  all  warrens,  waters,  ways,  &c.,  quarries 
of  stone,  slate,  mines  of  coal,  lead,  tin,  &c.,  or  any  other 
mines  or  minerals  that  were  in  the  disposal  of  the  said  Richard 
Tighe,  fishings,  fowlings,  &c.,  and  also  the  timber  then  grow-  . 
ing  or  lying  on  the  said  lands,  and  to  make  sale  and  disposal 
thereof  as  he  or  his  executors,  administrators,  or  assigns  should 
think  fit,  to  his  and  their  own  proper  use,  without  impeach- 
ment of  or  for  any  waste  ;  they  planting  five  hundred  trees  of 
oak  or  ash  in  the  room  of  them,  and  also  performing  the  same 
from  time  to  time  during  the  said  lease ;  To  have  and  to  hold  all 
and  singular  the  said  prenuses,  with  the  appurtenances,  with- 
out impeachment  of  waste,  imto  the  said  Wilham  Wright,  his 
executors,  administrators,  and  assigns,  for  the  term  of  ninety- 
eight  years  fi'om  the  29th  day  of  September  then  next  ensuing, 
at  the  yearly  rent  of  15L  for  the  first  three  years,  and  the  yearly 
rent  of  80Z.  during  the  remainder  of  the  said  term,  payable 
half-yearly,  with  one  sugar-loaf  on  the  first  day  of  Januaiy 
yearly.  And  the  said  Richard  Tighe,  by  the  said  indenture, 
further  covenanted  and  granted  to  and  with  the  said  William 
Wright,  his  executors,  administrators,  and  assigns,  that  it 
should  be  lawful  for  the  said  William  Wright,  his  executors, 
administrators,  and  assigns,  to  cut  and  dispose  of  all  the  afore- 
said woods,  and  to  search,  dig,  and  find  out  any  quarries  of 
stone  and  slate,  or  any  other  mine»  of  coal,  lead,  tin, 
*898  iron,  brass,  *  copper,  or  any  other  kind  of  minerals 
whatsoever  in  the  disposal  of  the  said  Richard  Tighe, 
and  the  same  so  sought  and  found  out  to  have,  use,  sell,  and 
dispose  of,  for  his  and  their  only  proper  use  and  benefit. 

The  lease  contained  the  following  covenants,  viz. :  That 

Richard  Tighe,  his  heirs  and  assigns,  should  and  would,  upon 

request  unto  him  or  them  to  be  made  by  the  said  William 

Wright,  his  executors,  administrators,  and  assigns,  from  time  to 
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time  renew  the  said  lease,  and  perfect  such  other  (further  (a)  ) 
assurances  as  he,  the  said  William  Wright,  his  executors, 
administrators,  and  assigns,  should  reasonably,  with  their 
counsel  learned  in  the  law,  devise,  advise,  or  require  for  the 
better  strengthening,  confirming,  and  sure-making  of  all  and 
singular  the  said  demised  and  granted  premises,  and  every  part 
thereof,  imto  the  said  William  Wright,  his  executors,  admin- 
istrators, and  assigns,  at  such  rents,  and  under  such  covenants 
and  conditions  as  contained  in  said  indenture  of  lease ;  and 
farther,  that  he,  Richard  T^he,  his  heirs  and  assigns,  should 
from  tinte  to  time  and  at  all  times  thereafter,  pay  all  quit-rents 
and  other  rents  already  due,  or  thereafter  to  be  due,  upon  or 
out  of  the  said  demised  premises,  or  any  part  thereof ;  and  said 
lease,  among  other  covenants,  contained  a  covenant  of  war- 
ranty of  title  against  aU  persons  claiming  by,  from,  or  under 
the  said  Alderman  Richard  Tighe ;  and  that,  in  case  of  any 
eviction  by  any  person  lawfully  claiming  *  any  right  to  the 
premises,  or  that  the  premises  should  be  wasted,  destroyed,  or 
decayed,  by  any  war  or  rebellion,  so  that  the  tenants  could 
not  possess  the  same  with  safety  to  their  lives  or  goods,  then 
and  for  so  long  the  said  rent  should  cease  and  be  abated. 

*  The  bill  futher  stated  that  the  said  lessor  died  intes-  ♦  399 
tate,  seised  of  the  reversion  and  rent  of  said  lands  ;  and 
upon  his  death  William  Tighe,  of  Dublin,  his  grandson  and 
heir,  became  seised  of  said  reversion  and  rent :  and  that  all  the 
estate  and  interest  of  the  said  William  Wright,  by  virtue  of 
said  recited  lease,  became,  by  assignment  thereof,  duly  vested 
in  Denny  Cuffe,  of  Sandhill,  in  the  county  of  Carlow :  and 
that,  by  a  certain  indenture,  bearing  date  7th  of  March,  1739, 
made  between  the  said  William  Tighe  and  Denny  Cuflfe  (after 
citing  the  said  original  lease  of  the  8rd  day  of  July,  1663, 
and  also  the  said  covenant),  the  said  WiUiam  Tighe,  at  the 
request  and  desire  of  the  said  Denny  Cuffe,  and  in  pursuance 
of  said  covenantor  clause  of  renewal  contained  in  said  recited 
lease,  and  for  and  in  consideration  of  the  rents,  covenants, 
and  conditions  therein  contained,  demised  unto  the  said 
Denny  Cuffe,  his  executors,  administrators,  and  assigns,  the 

(a)  This  word  was  in  th^  counterpart,  but  not  in  the  lessor's  part  set 
out  in  the  respondent's  case. 
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aforesaid  town-lands  and  premises,  without  impeachment  of 
waste,  to  have  and  to  hold  the  same  unto  the  said  Denny  Cuffe, 
his  executors,  administrators,  and  assigns,  for  the  term  of 
ninety-eight  years,  from  the  29th  of  September  then  last  past, 
yielding  and  paying  therefore  unto  the  said  William  Tighe, 
his  heirs  and  assigns,  the  yearly  rent  of  30Z.,  and  one  sugar- 
loaf,  on  the  1st  day  of  January  yearly ;  and  said  indenture 
contained  all  the  same  clauses,  provisions,  and  covenants  as 
in  said  original  lease,  and,  amongst  others,  a  covenant  for 
renewal,  in  the  same  words  as  in  said  original  lease. 

The  said  Denny  Cuffe  died  possessed  of  the  said  demised 
premises,  by  virtue  of  the  afor^d  assignment  and  indenture 
of  renewal ;  and  upon  his  death.  Sir  Jonah  Wheeler  Denny 

Cuffe,  Bart.,  his  son  and  executor,  became  entitled  to 
*400   said  premises,  and  entered  *into  possession  thereof; 

and  he,  by  indenture  of  assignment,  bearing  date  the 
23d  of  January,  1812  (after  reciting  the  said  renewal  of  the 
7th  of  March,  1789,  and  also  the  covenants  for  renewal  in  said 
deeds  contained),  in  consideration  of  the  sum  of  10,0002., 
duly  assigned  all  the  aforesaid  premises,  and  all  his  estate, 
title,  and  interest  therein,  under  and  by  virtue  of  the  said 
several  indentures,  to  Robert  Brown,  of  Dublin,  Esq.,  who 
thereupon  and  thereby  became  entitled  to  the  said  several 
lands  and  premises,  and  entered  into  possession  thereof,  and 
paid  the  said  yearly  rent,  and  continued  so  possessed  until  the 
time  of  his  death,  in  January,  1816,  having  by  his  will,  dated 
the  14th  March,  1814,  and  duly  made  and  published,  devised 
all  the  residue  of  his  real  and  personal  estate  (which  included 
the  aforesaid  lands  and  premises  of  Ballireadman,  and  all  his 
estate  and  interest  therein)  to  the  appellant,  his  eldest  son, 
his  executors,  administrators,  and  assigns ;  and  appointed  the 
appellant  and  Redmond  Browne,  a  younger  son  of  the  said 
Robert  Browne,  his  executors.  And  the  said  will  was  duly 
proved,  and  probate  thereof  granted  to  the  appellant,  who  by 
virtue  thereof  and  being  so  entitled,  entered  into  possession 
of  the  said  lands  and  premises,  and  ever  since  paid  the  re- 
served rent,  and  performed  the  said  covenants  contained  in 
the  lease. 
The  bUl  further  stated,  that  W.  P,  F.  Tighe,  of  Woodstock, 
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in  the  coiinty  of  Kilkenny,  Esq.  (one  of  the  respondents), 
became,  seised  of  the  rent  and  reversion  of  the  said  demised 
lands  and  premises ;  and  he  is  heir-at-law  of  the  said  William 
Tighe,  party  to  the  said  indenture  of  the  7th  day  of  March, 
1789,  and  also  heir-at-law  of  the  said  Alderman  Richard 
Tighe,  party  to  the  said  indenture  of  the  3d  day  of  July, 
1663,  and  has  for  several  years  received  from  the  ap- 
pellant *  the  said  reserved  yearly  rent  payable  out  of  *  401 
said  lands ;  and  that  on  the  said  respondent's  marriage, 
in  April,  1825,  a  marriage  settlement  was  executed,  whereby, 
among  other  matters,  the  said  lands  and  premises  were  con- 
veyed by  the  said  respondent  to  the  Duke  of  Richmond  and 
Daniel  Tighe,  Esq.  (the  other  respondent),  and  to  their  heirs 
and  assigns,  upon  several  trusts  therein  limited. 

The  bill  then  stated,  that  the  last-mentioned  lease  being 
within  a  few  years  of  expiring,  the  appellant  applied  in 
March,  1827,  and  frequently  afterwards,  to  the  said  W.  F.  F. 
Tighe,  pursuant  to  the  said  covenants  contained  in  the  in- 
dentures of  the  3d  day  of  July,  1663,  and  the  7th  day  of 
March,  1739,  to  make  a  further  demise  to  him  (appellant)  of 
the  same,  by  way  of  renewal  thereof,  but  that  he  declined 
to  execute  any  renewal.  And  it  prayed  that  it  might  be 
declared  that  the  appellant  was  entitled  to  a  renewal  or  new 
demise  of  the  said  premises,  for  the  like  term,  and  subject  to 
the  same  rents  and  covenants,  as  contained  in  said  indentures 
of  the  3d  day  of  July,  1663,  and  the  7th  day  of  March,  1739 ; 
and  that  the  said  covenant  contained  in  said  original  lease 
was  a  covenant  for  the  perpetual  renewal  thereof;  and  that 
the  respondents  might  be  decreed  to  execute  a  renewal  to 
the  appellant  of  said  original  lease. 

The  respondent,  W.  F.  F.  Tighe,  in  his  answer,  admitted 
the  seisin  in  fee  of  Alderman  Richard  Tighe,  the  indentures 
of  8d  of  July,  1663,  and  7th  of  March,  1739,  and  continued 
possession  thereunder,  and  the  payment  of  said  yearly  rent  by 
the  said  Robert  Browne  and  by  the  appellant ;  and  also  that 
he,  W.  F.  F.  Tighe,  was  seised  from  the  year  1816  of  the  re- 
version and  rent  of  the  said  premises,  as  devisee  of  his 
father,  William  Tighe,  who  had  been  seised  in  *  fee  *  402 
thereof,  and  who  was  grandson  of  William  Tighe,  party 
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to  said  indenture  of  7th  of  March,  1789.     But  the  respondent 
insisted,  that  on  the  true  construction  of  the  said  lease,  this 
covenant  was  not  a  covenant  for  the  renewal  or  extension  of 
the  term  granted  by  the  said  lease,  but  merely  a  covenant  for 
further  assurance,  and  for  doing  such  acts  as  might  be  neces- 
sary for  the  confirming  of  the  said  lease,  during  the  term  of 
ninety-eight  years  thereby  granted ;  which  covenant  was  in- 
troduced into  the  said  lease  in  consequence  of  the  imperfect 
and  precarious  title  under  which  the  lessor  held  the  lands 
thereby  demised  at  the  time  of  granting  said  lease,  and  the 
prospect  he  had  of  acquiring  a  perfect  and  sufficient  title  to 
enable  him  to  grant  or  confirm  said  lease  for  the  term  of 
ninety-eight  years.     For,  that  the  said  lands  of  Ballireadman, 
amongst  other  lands,  were,  in  the  Irish  rebellion  in  the  year 
1641,  forfeited  to  the  Crown  ;  and  were,  in  the  year  1659,  in 
the  actual  possession  of  one  Daniel  Hutchinson  and  the  said 
Rich9.rd  Tighe,  having  been  set  out  to  them  under  the  Act  of 
Settlement,  in  satisfaction  for  provisions  furnished  for  the 
supply  of  his  Majesty's  army  in  Ireland,  in  the  year  1641 ; 
and  it  became  an  object  to  them  to  get  their  title  established, 
by  a  decree  of  the  commissioners  of  forfeited  estates,  and  a 
grant  thereupon  from  the  Crown ;  they  therefore,  in  the  year 
1661,  entered  into  an  agreement  with  Colonel  Thomas  Pig- 
gott,  who  had  considerable  influence  at  that  period,  that  he 
should  put  forward  their  claim  to  the  said  commissioners  as  a 
trustee  for  them ;  and,  on  obtaining  a  decree  and  grant  there- 
of, he  should  convey  said  lands  to  said  Richard  Tighe  and 
Daniel  Hutchinson.     The  said  Thomas  Piggott,  in  pursuance 
of  the  said  agreement,  exhibited  his  petition  before  the  com- 
missioners of  forfeited  estates,  appointed  under  the  said 
*  403    *  Acts  of  Settlement ;  and  they  by  their  decree,  dated 
17th  August,  1666,  adjudged  that  the  said  Thomas 
Piggott  was  lawfully  and  rightfully  entitled,  among  other 
lands,  to  the  said  lands  of  Ballireadman ;  and  pursuant  to 
that  decree,  the  said  lands  were,  among  other  lands,  granted 
to  the  said  Thomas  Piggott,  by  letters-patent,  dated  the  15th 
of  January,  1667,  to  hold  to  him,  his  heirs  and  assigns. 

The  respondent  further  answered,  that  Thomas  Piggott, 
having  obtained  said  letters-patent,  refused  to  fulfil  his  agree- 
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ment,  and  convey  the  lands  to  the  said  Richard  Tighe  and 
Daniel  Hutchinson ;  whereupon  they  filed  a  bill  against  him 
in  the  Court  of  Chancery,  to  enforce  the  performance  of  the 
agreement ;  and  by  a  decree,  pronounced  February,  1669,  it 
was  ordered,  that  the  said  Thomas  Piggott  should  convey 
unto  them  the  lands  mentioned  in  said  letters-patent  passed 
in  trust  in  the  name  of  Thomas  Piggott ;  and  he  accordingly 
conveyed  the  same  to  the  said  Richard  Tighe  and  Daniel 
Hutchinson,  to  hold  to  them,  their  heirs  and  assigns,  for  ever. 
And  by  a  division  of  the  lands  granted  by  said  letters-patent, 
the  lands  of  Ballireadman  were  allotted  to  the  said  Richard 
Tighe  as  his  separate  property.  The  respondent  then  sub- 
mitted, that  it  appeared  by  the  several  matters  and  docu- 
ments aforesaid,  that  although  the  said  Richard  Tighe  was  in 
possession  of  the  said  lands  of  Ballireadman  at  the  time  of 
the  execution  of  the  said  indenture  of  the  8d  day  of  July, 
1668,  yet  he  was  not  seised  of  any  legal  title  in  said  lands  ena- 
bling him  to  make  said  demise,  but  had  merely  a  claim  thereto 
under  the  Acts  of  Settlement  and  Explanation,  and  that  he 
did  not  acquire  a  perfect  title  until  the  year  1670 ;  and 
that  the  state  of  the  title  accounted  *  for  and  explained  *  404 
the  intention  of  the  parties  in  introducing  into  the  said 
iadenture  of  the  8d  day  of  July,  1668,  a  covenant  for  further 
assurance.  The  said  Richard  Tighe's  estate  and  interest  in 
said  lands  afterwards  became  vested  in Jiis  grandson,  Richard 
Tighe  the  younger,  who  by  his  wSl,  bearing  date  the  1st  of 
May,  1735,  bequeathed  his  estate  in  the  county  of  Carlow, 
including  said  lands  of  Ballireadman,  to  his  son  William 
Tighe  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail-male,  with  other  remainders  over.  The  last-mentioned 
William  Tighe,  being  only  tenant  for  life,  on  the  7th  of 
March,  1789,  executed  to  said  Denny  Cuffe  the  indenture  in 
the  pleadings  mentioned,  purporting  to  demise  the  said  lands 
of  Ballireadman,  as  described  in  the  lease  of  3d  July,  1663,  to 
hold  for  a  term  of  ninety-eight  years,  at  a  like  rate  and  under 
the  same  covenants  as  in  said  lease  of  3d  July,  1663,  men- 
tioned ;  and  the  respondent  submitted,  that  for  these  reasons 
he  is  not  bound  to  execute  any  renewal  or  further  demise  of 
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the  said  premises,  and  that  the  appellant  is  not  entitled  to  any 
further  tenn  in  the  premises. 

The  respondent,  Daniel  Tighe,  by  his  answer,  admitted 
that  he  was  trustee  under  the  other  respondent's  marriage 
settlement,  which  comprised  the  said  lands  and  premises. 
The  Duke  of  Richmond,  the  other  trustee,  being  out  of  the 
jurisdiction,  did  not  answer. 

The  evideijice  on  the  part  of  the  appellant  went  to  prove 
the  several  deeds  of  3d  of  July,  1668,  7th  of  March,  1739, 
and  23d  of  January,  1812 ;  and  the  evidence  on  the  part  of 
the  respondent,  W.  F.  F,  Tighe,  went  to  prove  the  transac- 
tions stated  in  his  answer,  between  Alderman  Richard 
•405  Tighe,  and  Colonel  Thomas  *Piggott,  and  also  to 
prove  that  the  William  Tighe  who.  granted  the  renewal 
of  the  7th  of  March,  1739,  was  tenant  for  life. 

The  cause  was  heard  on  the  Equity  side  of  the  Court  of 
Exchequer,  in  the  years  1830  and  1831 ;  that  Court,  hy  a 
decree  made  on  the  15th  of  February,  1831,  dismissed  the 
appellant's  bill,  with  costs,  (tf)  * 

The  appeal  was  from  that  decree. 


(a)  The  following  observations  of  Mr.  Baron  Smith,  in  giving 
judgment,  were  freqnently  referred  to  m  the  arguments  on  the  appeal:  — 

Mr.  Baron  Smith.  —  The  bill  was  filed  for  the  renewal  of  a  certain 
interest,  and  the  question  was,  whether  the  mstrument  which  conreyed 
the  interest  contained  a  covenant  to  renew  it?  That  is,  whether  a  cer- 
tain  clause,  relied  on  by  the  plaintiff,  should  be  construed  to  amount  to 
such  a  covenant.  For  a  time  the  Court  leaned  to  the  opinion  that  it 
should,  but  upon  further  consideration  this  first  impression  was  removed. 
We  would  not,  however,  be  understood  to  say,  that  upon  this  question  of 
construction,  there  is  not  room  for  weighty  argument  on  both  sides;  nay, 
I  believe  I  declare  an  opinion  from  which  my  brethren  do  not  dissent, 
when  I  pronounce  the  case  to  be  one  of  too  much  nicety  to  be  free  from 
doubt.  But  we  think  the  preponderance  of  facts  and  reasons  justifies  a 
construction  of  this  instrument  unfavourable  to  the  plaintiff's  claim.  My 
Lord  Chief  Baron  not  having  been  on  the  bench  when  this  cause  "was 
heard,  having  been  counsel  in  it,  and  not  conceiving  that  any  thin^ 
material  in  the  way  of  discussion  can  be  added  to  what  has  been  already 
urged,  his  Lordship  feels  the  case  to  be  sufficiently  ripe  for  determination, 
and  leaves  to  those  who  heard  the  argument  to  decide  the  point.  He 
does  so  more  especially,  because  the  Court,  as  it  was  then  constitated, 
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*  Mr.  PemberUm  and  3fr.  Jacobs  for  the  appellant.  —    •  406 
The  question  turns  on  the  meaning  of  the  words 

was  unanimous  in  the  opinion  to  which  it  ultimately  came;  for  it  may  be 
Tight  to  observe,  that  in  that  opinion  Lord  Guillimore  concnrred; 
though  whether  he  had  participated  in  our  earlier  and  transient  opinion 
the  other  way,  my  memory  does  not  enable  me  with  any  confidence  to 
say.  The  clanse  in  question  contains  the  word  *'  renew,"  and  it  cannot 
be  denied  that  its  occurrence  supplies  an  argument  favourable  to  that 
construction  for  which  the  plaintiff  contended.  But  the  utmost  that  can 
be  contended  for,  I  apprehend  to  be,  that  the  use  of  this  word  **  renew  " 
may  give  rise  to  a  presumption  that  the  passage  containing  it  should  be 
construed  to  be  a  covenant  for  renewal;  but  to  hold  that  this  mere  word 
'*  renew  '*  is  conclusive  upon  the  interpretation  of  the  clause  in  which  we 
find  it,  would  be  to  resist  established  principles  and  settled  rules. 

First,  it  would  impugn  the  maxim,  that  all  presumption  is  liable  to  be 
rebutted,  and  only  becomes  conclusive  when  no  rebuttal  can  be  found. 

Secondly,  it  would  rescind  the  principle  which  pronounces  that  eveiy 
portion  of  an  instrument  shall  be  construed  agreeably  to  the  apparent 
intent  of  the  party  whose  instrument  it  is,  so  far  as  this  can  be  done  with- 
out conflicting  with  distinct  authorities,  or  infringing  any  fundamental 
rule  of  law. 

Thirdly,  to  hold  a  word  or  sentence  in  any  clause,  or  even  the  whole 
of  the  clause  itself,  to  be  conclusive,  would  be  to  desert  the  guidance  of 
that  rule  which  says,  that  instead  of  insulating  the  portion  which  we  are 
called  on  to  interpret,  we  should,  on  the  contrary,  connect  it  with  the 
entire  context  of  whatever  instrument  contains  it,  and  call  the  whole  in 
aid  of  our  construction  of  each  part.    Nor  are  these  rules  confined  to 
-wills,  though  familiarly  and  eminently  applicable  to  them;  they  extend 
as  guides  of  construction  to  all  instruments.     We  search  closely  and 
favour  strongly  intention  in  the  case  of  wills,  but  the  law  also  consults, 
examines,  and  promotes  intention  in  the  case  of  deeds.    If,  unless  as  a 
covenant  for  a  renewal  of  the  interest,  the  clause  imder  discussion  would 
be  quite  inoperative  and  unmeaning,  that  might  furnish  a  cogent  argu^ 
ment  for  that  construction  which  the  plaintiff  sought  to  give  it;  and  we 
must  confess  that  this  argument  would  be  fortified  by  the  introduction  of 
a  word  so  usual  in  such  covenants,  and  so  suitable  and  almost  appro- 
priate, as  the  word  '*  renew."    But  the  clause  in  question  may,  without 
being  a  covenant  to  renew  the  interest,  have  a  meaning  and  effect  not 
only  consistent  with  the  situation  of  the  parties,  but  even  peculiarly 
adapted  to  that  situation.    The  title  of  the  lessor  at  the  time  of  the 
demise  was  not  free  from  uncertainty,  while  at  the  same  time  it  was  one 
vrhich  not  only  might  by  events  subsequent  become  more  clear,  but  which 
even  perhaps  seemed  likely  to  grow  more  distinct  and  firm.    What  more 
natural  than  that  under  such  circumstances  the  lessee  should  reqidre,  and 
the  lessor  give,  a  covenant  that  whatever  improvement  his  own  title  should 
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*407    ***from  time  to  time  renew;"  and  is,  whether  the 
covenant  stated  in  the  pleadings  is  a  covenant  for  per- 

reoeive,  he  would  share  the  benefit  with  this  lessee  by  a  new  demise,  not 
enlarging  his  interest,  but  rendering  that  interest  more  unimpeachable 
and  secure?  Accordingly,  if  we  look  to  the  language  of  the  clause,  we 
find  it  undertaking  not  to  renew  the  term  or  interest,  but  the  lease. 
Might  not  the  execution  of  a  new  demise,  the  further  assuring  and  con- 
firming the  title  of  the  lessee,  become  desirable  for  the  security  of  tins 
latter?  Even  in  ordinary  cases  of  title,  unclouded  and  likely  to  remain 
so,  covenants  for  further  assurance  are  often  deemed  to  be  not  superfluous. 
But  this  was  not  quite  an  ordinary  case.  The  very  date  and  area  of  the 
transaction,  with  reference  to  history,  suggests  to  us  that  it  was  not  so, 
and  that  it  might  not  be  inexpedient  for  a  lessee  to  entrench  and  fence  his 
title.  What  confusion  of  title,  what  loss  of  muniments,  may  rebellion 
not  produce;  and  what  on  the  very  face  of  this  demise  do  we  perceive? 
That  the  parties  contemplated  the  possibility  of  rebellion,  and  stipulated 
for  a  suspension  of  rent  in  case  of  its  occurrence.  A  covenant  to  make  a 
new  lease  might  suit  such  a  state  of  things.  It  is  not  enough  to  say  that 
the  clause  in  question  may  be  construed  to  be  a  covenant  for  further 
assurance.  It  cannot  be  construed  otherwise;  it  is  such  a  covenant  in 
express  and  explicit  terms;  and  the  only  question  is,  whether  it  be  not 
something  more  ?  Whether  it  be  not  also  a  covenant  to  enlarge  the  term? 
The  covenant  is  to  ^*  renew  the  said  lease,  and  perfect  such  other  further 
assurances  as  the  lessee,  his  executors,  &c.,  shall  with  his  counsel  reason- 
ably require,  for  the  better  strengthening,  confirming,  and  sure-making 
of  the  title,"  &c.  Now,  in  the  first  place,  I  take  it  to  be  unusual  to  in- 
corporate a  covenant  for  renewal  with  one  for  further  assurance.  The 
subject-matters  about  which  they  are  respectively  conversant  are  different 
and  detached.  The  one  regarda  the  interest  presently  demised,  the  other 
an  equitable  one  to  commence  in  future;  yet  here  what  is  supposed  to  be 
a  covenant  for  renewal,  is  blended  and  incorporated  with  one  for  further 
assurance.  In  the  second  place,  the  promise  and  undertaking  to  renew 
the  lease,  that  is,  to  make  a  new  lease  if  required,  is  a  promise  consonant 
to  the  objects  of  a  covenant  for  further  assurance,  which,  be  it  what  else 
it  may,  the  clause  before  us  unquestionably  is.  In  the  third  place,  we 
ought  not  to  lay  all  the  stress  upon  the  word  **  renew,*'  and  reserve  no 
emphasis  for  the  words  which  follow  it,  *'  the  lease."  If  the  word  renew 
informs  us  that  something  is  to  be  renewed,  the  words  which  follow  inform 
us  what  that  something  is;  and  what  does  this  something  turn  out  to  be? 
Not  the  term,  but  the  lease;  not  the  interest  which  has  been  granted, 
but  the  muniment  by  which  that  interest  has  been  created  and  secured; 
the  case  was  more  or  less  peculiar,  and  therefore  perhaps  the  covenant 
for  further  assurance  is  more  particular,  emphatic,  and  defined.  The 
interest  here  demised  was  a  term  of  ninety-eight  years.  Now  to  make 
such  an  interest  renewable,  I  take  to  be  more  or  less  out  of  the  common 
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petual  renewal,  or  is  limited  to  the  perfecting  of  the 
♦original  lease  by  further  assurances?    It  is  to  be    *408 

course;  —  a  deviation  which  ought  to  be  proved,  and  will  not  be  presumed ; 
the  presumption  is  the  other  way.     This  presumption  of  adherence  to 
ordinary  practice  we  may  stand  to  until  rebutted,  and  no  sufficient  rebuttal 
seems  famished  by  the  circimistances  of  the  present  case.    Human  life  is 
necessarily  uncertain  and  precarious;  against  this  uncertainty  it  is  natural 
that  provision  should  be  made;  and  accordingly  a  covenant  for  renewal  is 
no  uncommon  appurtenant  to  a  lease  pour  autre  me.    Another  mode  of 
giiArding  against  this  uncertainty,  is  by  lease  for  lives  or  years,  whichever 
shall  last  longest;  but  I  doubt  whether  in  a  lease  of  this  description  a 
clause  of  renewal  will  be  found.    If  the  clause  be  a  covenant  for  renewal, 
it  is  an  unqualified  covenant  for  perpetual  renewal;  and  the  lessor  might, 
if  such  were  his  intention,  have  at  once  given  the  qwui  perpetuity  for  a 
term  of  nine  himdred  years.    Why  did  he  not  make  such  a  lease?    May 
not  the  answer  be,  because  he  did  not  intend  to  convey  an  interest  of 
longer  duration  than  ninety-eight  years?    But  it  may  be  said,  that  he 
intended  to  grant  an  interest  of  (say)  nine  hundred  years,  but  chose  to 
grant  it  by  means  of  periodical  renewals.    If,  indeed,  a  renewal  fine  had 
been  reserved,  this  answer  might  be  given,  and  I  should  be  obliged  to 
admit  its  force,  however  puzzled  to  compute  the  value  or  inducement  of  a 
consideration  which  was  to  be  paid  once  a  century,  and  the  first  payment 
to  be  made  a  century  after  the  perfection  of  the  lease.    I  might  think  it 
a  more  rational  and  ordinary  course  to  exact  in  the  first  instance  a  fine 
proportioned  to  the  value  of  what,  if  it  were  not  a  blunder,  I  might  call  a 
perpetual  term;  and  having  received  this  adequate  fine,  to  demise  the 
term;  but  still  we  should  have  to  admit  that  the  reservation  of  a  substan- 
tial renewal  fine  at  once  supplied  a  consideration,  and  furnished  evidence 
of  intent;  even  a  nominal  fine,  although  it  would  be  no  consideration, 
might  be  equivalent,  as  furnishing  evidence  of  intention  to  *^  renew,"  and 
thus  giving  a  character  to  the  clause  in  which  such  a  reservation  was  con- 
tained; but  here  there  was  no  reservation  of  even  a  nominal  fine.    Does 
not   the  want  of  this  furnish  some  evidence  negativing  an  intention 
to  renew,  especially  as  reservations  of  this  kind  usually,  I  apprehend, 
accompany  covenants  to  renew?    On  the  whole,  we  construe  this  clause 
to  have  been  an  agreement  not  to  grant  a  new  interest,  but,  under  certain 
circumstances,  to  grant  a  new  lease  confirming,  not  enlarging,  the  interest 
which  the  first  had  given.    There  is  but  one  fact  that  can  be  called  mate- 
rial which  I  have  omitted  to  notice ;  I  mean  the  subsequent  grant  by  tenant 
for  life.     On  this  part  of  the  case  I  shall  only  say,  that  when  the  cause 
-was  at  hearing,  the  Court  expressed  an  opinion  which  seemed  to  be  acqui- 
esced in  at  the  time,  and  which  it  continues  to  entertain,  namely,  that  the 
construction  of  the  instrument  in  question  cannot  depend  upon  or  be  gov- 
erned by  matters  subsequent  and  extrinsic. 
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observed  that  the  lease  contains  a  particular  covenant  against 
eviction. 

*  409  [The  Lord  Chancellor.  —  Your  case  *  is,  that  this 
is  a  covenant  to  renew  from  time  to  time  in  perpetuity, 
for  the  same  rent,  without  any  advantage  to  the  lessor.  I 
agree  that  covenants  of  this  sort  may  have  been  common  in 
Ireland ;  and  the  reason  probably  was,  that  in  consequence 
of  the  frequent  forfeitures  there,  purchasers  of  land,  instead 
of  paying  down  the  whole  purchase-money,  adopted  this 
mode  of  paying  it  by  degrees,  under  leases  renewable  in 
perpetuity,  (a)] 

Whatever  was  the  motive  of  the  parties,  the  words  of  this 
covenant  import  clearly  an  obligation  on  the  lessor  ^^  to  renew 
from  time  to  time,"  at  the  request  of  the  lessee  or  his  repre- 
sentatives ;  FumivcU  v.  Crew.  (()  The  lessor  parts  with  his 
right  to  the  timber,  the  mines,  the  minerals,  fishery,  and  every 
otiier  right  which  is  generally  reserved  in  a  lease  for  a  deter- 
minable interest.  He  does  not  provide  by  covenant 
*410  for  keeping  the  tenements  in  repair,  or  for  *  giving 
them  up  at  the  end  of  the  lease ;  on  the  contrary,  the 
tenant  is  not  punishable  for  waste,  both  in  the  operative  part 
of  the  lease  and  again  in  the  habendum  ;  and  all  the  clauses 
are  consistent  with  a  lease  in  perpetmty,  but  not  with  a  deter- 
minable interest. 

Independently  of  the  aid  given  to  the  construction  of  this 
covenant  by  the  whole  tenour  and  context  of  the  lease,  the 
words  "  from  time  to  time  renew  "  are  free  from  ambiguity, 
and  their  obligation  is  not  altered  or  weakened  by  the  juxta- 
position of  the  words  ^^and  perfect  other  assurances/'  &c. 
The  construction  contended  for  by  the  respondents  is  con- 
trary, not  only  to  the  plain  import  of  the  words,  but  to  the 
sense  in  which  their  ancestors  interpreted  them,  when  the 
renewal  of  the  origmal  lease  was  granted  in  1789.  The  same 
interpretation  must  have  been  put  on  the  clause  in  1812, 

(a)  See  another  reason  in  Attorney-General  v.  Hongerford,  p.  S71, 

(b)  1  Atk.  S5. 
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when  the  appellant's  father  gave  his  10,000Z.  for  the  assign- 
ment. Both  parties,  by  their  acts,  have  construed  and  given 
effect  to  the  clause  as  a  covenant  of  perpetual  renewal ;  Cooke 
V.  £o0th.(^a) 

The  Court  below  received,  on  the  construction  of  this  cov- 
enant,  much  evidence  which  was  extrinsic  to  the  instrument, 
and  therefore  wholly  inadmissible.  The  commencement  of 
the  lessor's  title,  in  1668,  and  the  htigation  with  Colonel 
Piggott,  his  trustee,  some  time  after,  were  not  admissible  to 
explain  the  terms  of  an  indenture  which  did  not  in  any  man- 
ner refer  to  such  previous  circumstances,  and  with  which  the 
lessee  had  no  privity.  In  the  construction  of  a  written  instru- 
ment, where  there  is  no  ambiguity  in  the  terms,  nothing  is  to 
be  considered  but  the  instrument  itself.  Smith  v.  JEarl  Jer- 
•f^f  (^)  JiIBXUt  v.  TraveT%.  (c) 

*  The  principal  reason  given  for  the  decree  below  *  411 
is,  that  the  Judges  in  Ireland  lean  against  covenants 
for  perpetual  renewal :  that  is  a  reason  which  ought  not  to 
influence  this  House.  Lord  Eldon  took  occasion  to  express 
his  dissent  from  the  opinion  of  Lord  Thurlow,  that  those 
covenants  were  not  to  be  executed,  and  to  disavow  that  doc- 
trine ;  WUlan  v.  WUlan.  (d)  If  the  meaning  of  the  covenant 
be  clear,  specific  execution  ought  to  be  decreed. 

Mr.  Knight  and  Mr.  J.  Jervis,  for  the  respondents.  —  The 
law,  as  settled  by  numerous  decisions  in  England  and  Ireland, 
leans  against  covenants  of  renewal;  and  Courts  of  Equity 
will  not  interfere  to  enforce  the  specific  execution  of  them, 
unless  the  meaning  of  the  parties  as  to  the  obligation  to 
renew  is  clearly  expressed.  Baynham  v.  Chiy^B  Hospital;  (e) 
Tritton  v.  Foots  ;  (jg)  Moore  v.  Foley';  (A)  Ijggulden  v.  May  ;  (%) 
Bamett  v.  Yielding,  (k)  Renewal  leases  are  common  in 
Ireland,  as  they  are  in  Devonshire  and  Cornwall,  upon  fines 
like  bishops'  leases ;  but  no  one  ever  heard  of  a  covenant  to 

(a)  Cowp.  819.  (b)  2  B.  &  B.  473. 

(c)  8  Bing.  244.  (d)  16  Ves.  72. 

(0  3  Yes.  298.  (g)  2  Bro.  C.  C.  636. 

(h)  6  Yes.  282.  (t)  9  Yes.  332. 


(k)  2  Sch.  &  Lef .  649. 
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renew  a  lease  at  the  end  of  eveiy  hundred  years,  which  the 
appellant  claims,  without  any  corresponding  advantage  to 
the  landlord ;  and  no  Court  would,  in  a  doubtful  case,  enforce 
a  covenant  so  improvident  and  absurd ;  Redshaw  v.  Q-ovemor 
^  Co.  of  Bedford  Level,  (a)  If  such  a  renewal  had  been 
intended  by  the  parties  to  the  original  lease,  would  they  not 
rather  at  once  make  a  lease  for  a  term  of  999  years  ? 

According  to  the  true  construction  of  the  lease  of 
*  412  *  1663,  the  covenant  therein  contained,  and  relied 
upon  by  the  appellant  as  a  covenant  for  perpetual 
renewal,  is  merely  a  covenant  for  further  assurance,  which 
was  made  necessary  by  the  imperfect  title  of  the  lessor.  The 
words  ^^  from  time  to  time  renew  the  said  lease,'*  are  followed 
immediately,  in  the  same  sentence,  by  the  words  *^  and  per- 
fect such  other  assurances,"  &c.  The  whole  context  of  the 
clause  shows  the  intention  of  the  parties  to  be,  to  make 
further  assurances  ^^  for  the  better  strengthening,  confirming, 
and  sure-making  of  all  and  singular  the  fore-demised  and 
granted  premises."  There  is  no  instance  known  among  con- 
veyancers, of  a  covenant  for  renewal  being  thrown  into  a 
covenant  for  further  assurance,  as  this  alleged  covenant  is ; 
and  it  is  remarkable  that  the  words  are  not  to  renew  the  said 
term,  but  *^  the  said  lease ; "  upon  which  distinction  Mr. 
Baron  Smith  laid  great  stress  in  his  judgment.  It  is  also  to 
be  observed,  that  the  words  in  the  counterpart  executed  by 
the  tenant  are,  ^^  such  other  assurances ; "  but  in  the  part 
executed  by  the  landlord,  which  alone  binds  liim,  they  are 
"  such  other  further  assurances ; "  the  words  "  other  further  " 
clearly  importing,  not  a  renewal,  but  additional  assurances. 
The  inference  from  the  obligation  on  the  tenant  ^^  to  plant 
500  trees  of  oak  or  ash  in  the  room  of  those  cut  down  by  him, 
and  performing  the  same  from  time  to  time  during  the  said 
lease,"  is,  that  the  trees  so  planted  were  to  be  for  the  benefit 
of  the  landlord  at  the  expiration  of  the  lease.  But  if  the 
tenant  was  lo  have  a  perpetual  renewal  without  fine  or  other 
consideration,  which  would  amount  to  an  alienation  for  ever, 
what  benefit  could  the  lessor  or  his  representatives  have  from 
the  trust?    The  case  of  the  appellant  depends  in  a  great 

(a)  1  Eden,  846. 
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measure  on  the  hcty  that  a  renewal  of  the  original 
lease,  with  all  the  coyenants  *in  it,  was  granted  in  *413 
1789;  but  it  appears  that  that  renewal  was  granted 
by  a  tenant  for  Hfe,  who  had  no  power  to  grant  such  a  lease, 
and  whose  acts  cannot  affect  the  rights  of  the  tenant  in  fee ; 
Bedshato  v.  The  O-avemor  ^  Co.  of  the  Bedford  Level  ;(ji) 
and  it  is  a  weU-known  rule,  both  at  law  and  in  equity,  that 
written  instruments  are  not  to  be  construed  with  reference  to 
the  subsequent  acts  of  the  parties.  Baynham  v.  Ov,y*9  SoS' 
pital;  (6)  Moore  v.  Foley,  (<?) 

It  is  not  competent  for  the  appellant  now  to  call  for  the 
rejection  of  evidence  admitted  in  the  Court  below.  It  con- 
sisted of  the  certificate  of  the  commissioners  for  executing 
the  act  of  settlement  to  Colonel  Thomas  Piggott,  the  King's 
letters-patent  to  him,  the  decree  of  the  Court  of  Chancery 
directing  him  to  convey  the  lands  therein  mentioned  to 
Alderman  Tighe  and  Daniel  Hutchinson,  the  conveyance  by 
him  to  them,  and  the  will  of  Richard  Tighe,  the  father  of 
William  Tighe  the  lessor  in  1789 ;  all  which  were  proved  in 
the  cause,  for  the  purpose  of  showing  the  nature  of  the  la- 
ser's title,  and  the  state  of  the  property.  The  petition  of 
appeal  does  not  object  to  the  evidence,  but  to  the  decree : 
the  propriety  of  the  decree  is  one  thing,  the  propriety  of  the 
grounds  of  the  decree  a  different  thing.  This  being  an 
appeal,  and  not  a  rehearing,  it  is  not  competent  for  the  par- 
ties to  open  the  whole  case  anew ;  but  they  are  confined  to 
the  matter  stated  in  the  petition  of  appeal. 

[The  Lord  Chancellob.  —  In  that  case  the  House  would 
permit  the  appellant  to  present  a  new  petition  of  appeal. 
The  House  is  not  bound  to  confine  its  view  to  the  evidence 
presented  by  the  parties,  who  cannot,  by  any  agreement 
among  themselves,  admit  or  reject  evidence.  This  House 
is  not  bound  by  their  agreement.] 

*  The  proofe  given  in  the  Court  below  were  clearly  *  414 
admissible  in  evidence.    In  the  construction  of  written 

1  Eden,  846.  (b)  3  Yes.  298. 

6  Yes.  282. 
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instruments  yon  may  give  evidence,  not  to  contradict  or  v«y 
the  terms  of  them,  but  to  show  the  amount  and  state  of  the 
property  of  the  parties,  and  of  their  power  over  the  property. 
Smith  V.  Earl  Jer9ey ;  (a)  Colpoy9  v.  Oolpoys ;  (6)  Lowe  v. 
Manners,  (c)  All  the  cases  on  that  point  are  collected  in  a 
treatise  by  Mr.  Wigram,  on  the  appUcation  of  extrinsic  evi- 
dence to  written  mstrumente.  Thedocumentsputinevidence 
in  this  case  showed  the  imperfect  state  of  the  lessor's  title 
when  he  executed  the  lease  in  1668,  and  left  it  open  to  the 
Court  to  judge  of  the  true  meaning  of  the  parties  to  this 
covenant. 

Mr.  Pembertan^  in  reply.  —  One  of  their  Lordships  has 
intimated  his  difficulty  in  construing  this  to  be  a  covenant 
for  perpetual  renewal,  because  that  construction  would  tend 
to  the  alienation  of  the  property,  without  any  advantage  to 
the  landlord,  beyond  the  continued  fixed  rent ;  which  would 
be  unreasonable.  It  may  appear  imreasonable  to  sell  an 
estate,  with  reservation  of  a  nominal  rent ;  but  not  so  unrea- 
sonable, if  an  adequate  consideration  is  obtained  at  the  time 
of  sale,  although  it  may  happen  that  the  adequate  price  at 
that  time  should  in  the  course  of  time  turn  out  to  be  under 
the  value.  Considering  the  state  of  Ireland  in  1663,  a  pur- 
chaser might  say,  ^^  I  shall  not  give  you  20002.  or  20,0002.  for 
that  estate,  as  no  man  can  foresee  now  what  may  happen  in 
a  few  years  to  deprive  me  of  it ;  but  I  shall  give  you  what  is 
equivalent  to  the  full  price,  by  a  yearly  payment  so 
*416  *long  as  I  may  hold  the  estate."  It  is  quite  consist- 
ent with  reason  and  practice  in  Ireland,  to  grant  a 
lease  of  this  kind  for  the  adequate  value  of  the  lands,  payable 
annually.  The  rent  of  the  land  may  have  been  more  than  the 
interest  of  the  purchase-money.  This  lease  bound  the  land- 
lord in  perpetuity,  and  the  tenant  for  ninety-eight  years.  There 
is  nothing  unreasonable  in  such  an  agreement:  houses  are  con- 
stantly let  in  London  for  a  term,  terminable  at  the  option  of  the 
tenant,  in  seven,  fourteen,  or  twenty-one  years.    This  lease  was 

(a)  2  B.  &  B.  473;  per  Justices  Burro  ugh,  Park,  and  Bailet. 
lb)  Jacob,  451. 

(c)  6  B,  &  Aid.  917;  S.  C,  4  Russ.  632,  n. 
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to  enure  to  both  parties  for  ninety-eight  years,  at  all  events ;  the 
rent  to  cease  in  case  of  eviction  or  waste  by  rebellion,  but  with 
this  covenant,  that  the  tenant  was  to  have  a  renewal  if  he  wished 
it.  There  is  nothing  unreasonable  in  such  an  agreement; 
there  is  no  ambiguity  in  the  terms  of  it ;  for  to  renew  the 
lease  is  to  make  a  new  lease,  in  substitution  of  one  already 
made :  the  words  "  from  time  to  time  "  confirm  that  view, 
and  remove  all  doubt  of  the  meaning  of  the  clause ;  and  they 
are  not  neutralized  by  the  promise  of  further  assurance.  The 
obligation  on  the  tenant  to  plant  trees  has  been  urged ;  but 
the  appellant  answers  that  argument  by  saying,  It  is  true,  it 
was  not  a  covenant  to  renew,  except  at  the  option  of  the  ten- 
ant ;  and  if  he  should  not  choose  to  renew,  then  the  trees 
would  be  useful  to  the  landlord. 

The  Lord  Chancellor.  —  My  Lords,  this  case  presents  a 
question  of  difficulty  in  the  construction  of  a  covenant  in  a 
deed.  For  that  reason,  and  because  I  observe,  from  the 
opinions  expressed  by  Mr.  Baron  SHrrn  and  the  other  Judges 
of  the  Court  of  Exchequer  in  Ireland,  in  a  very  accu- 
rate report,  (a)  which  *  has  been  handed  up  to  me,  *  416 
that  they  had  considerable  doubts  upon  the  case,  I 
shall  suggest  to  your  Lordships  the  propriety  of  allowing 
the  matter  to  stand  over  for  consideration.  At  the  same  time 
I  should  not  be  doing  justice  to  the  parties  who  are  here  from 
Ireland,  or  to  their  counsel,  if  I  were  not  to  state  my  present 
impressions  upon  this  question.  That  a  covenant  for  a  per- 
petual renewal  must  be  clear,  plain,  and  distinct,  and.  in  terms 
that  will  not  bear  any  other  construction,  is  a  proposition 
which  is  borne  out  by  law,  and  sanctioned  by  a  series  of  de- 
cided cases,  as  Iggulden  v.  May^  (6)  Harnett  v.  Yielding^  (js) 
WUlan  V.  Willan.  (i)  It  is  true  that  Lord  Keeper  Henley, 
in  the  case  of  JRedshaw  v.  The  Q-ovemor  ^  Co.  of  the  Bedford 
Levels  (e)  expressed  a  strong  determination  not  to  decree 
specific  performance  of  a  covenant,  **  because,  if  it  was  a  cov- 
enant for  a  renewable  perpetuity,  it  was  without  adequate 

(a)  4  Law  Recorder  (Irish  Beports). 

Q>)  9  Yes.  825.  (c)  2  Sch.  &  Lef .  557. 

{d)  16  Vee.  72.  (e)  1  Eden,  847. 
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consideration  to  the  landlord,  and  therefore  improyident  and 
absurd."  That  was  carrying  the  leaning  of  the  Courts  against 
covenants  for  renewal  too  far,  and  that  doctrine  was  disap* 
proved  of  and  disavowed  by  Lord  Eldon  in  Iggvlden  v.  May^ 
and  again  in  Willan  v.  WUlan.  Lord  Thurlow,  too,  ex- 
pressed himself  strongly  gainst  covenants  for  renewal  in 
Somerville  v.  Chapman^  (a)  Bees  v.  Lord  Dacre^  (i)  and 
another  case  the  name  of  which  I  do  not  remember.  But  it 
appears  by  the  case  of  Tritton  v.  Foot^  (c)  that  Lord  Thubp 

LOW  did  not  adhere  to  his  former  opinion.  By  looking 
*  417    into  the  facts  of  this  last  case,  and  *  into  Lord  Thub- 

Low's  judgment,  it  may  be  seen  that  he  modified  his 
former  opinion  most  materially,  and  did  not  hold  the  strong 
tone  which  he  used  in  the  preceding  cases. 

The  law  is  now  settled,  that  If  parties  clearly  express  in  the 
covenant  their  intention  to  renew,  it  must  be  so  construed 
and  enforced.  But  that  intention  must  be  clearly  and  dis- 
tinctly apparent  from  the  reading  of  the  instrument,  and 
must  be  free  from  ambiguity.  The  construction  of  these 
covenants  is  the  same  in  equity  as  it  is  at  law.  Damages 
would  be  given  at  law  for  not  renewing,  as  a  breach  of  the 
covenant.  A  Court  of  Equity  can,  on  the  same  principle, 
give  the  thing  itself — a  more  adequate  remedy  than  damages 
—  and  it  will  effectuate  the  intention  of  the  parties,  and  hold 
the  lessor  bound  to  renew  according  to  his  clearly  expressed 
intention.  There  is  nothing  in  the  case  of  Cooke  v.  Booth  (dy 
to  alter  or  vary  this  doctrine.  The  case  of  Guy's  Hospital 
also  is  clearly  in  support  of  it,  and  the  same  principle  is  rec- 
ognized in  Moore  v.  Foley,  (e)  In  the  report  of  this  last  case 
an  inaccurate  reference  is  made  to  the  reasoning  of  Lord 
Habdwicee,  in  his  judgment  in  the  case  of  Fumival  v.  Crew. 
The  discrepancy  is  very  material  in  respect  to  the  present 
case.  Sir  Wiluam  Grant  is  made  to  say,  in  Moore  v.  Foley^ 
^^  The  words  are  not  ^  from  time  to  time,'  as  in  Furnival  v. 
Crew  ;  upon  which  words  Lord  Habdwickb  laid  great  stress, 

(a)  1  Bro.  C.  C.  61. 

(()  Cited  in  9  Yes.  882,  more  folly  stated  in  1  Haig.  Jurid.  Aig.  438. 

(c)  2  Bro.  C.  C.  686;  S.  C,  2  Cox,  174. 

{d)  1  Co^.  Sld.  (e)  6  Yes.  282. 
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as  amounting  to  an  obligation  to  fill  up  lives  upon  the  drop- 
ping at  any  time  "  (p.  236).  Let  us  now  look  to  8d  Atkins, 
83,  to  which  his  Honor  is  made  by  the  report  to  refer,  and 
you  will  find  the  reference  is  inaccurate.  The  report 
by  Atkins  appears  to  be  a  *full  and  accurate  one.  In  *  418 
the  judgment — and  assuredly  a  very  able  judgment  it 
is —  Lord  Hardwicke  says  (p.  85),  "  Then  come  the  follow- 
ing words :  '  and  so  to  continue  the  renewing  of  such  lease 
or  leases  to  Thomas  Moore,  or  his  assigns,  paying  as  afore* 
said.'  "  Upon  the  words  '^  from  time  to  time  "  he  makes  no 
conmient,  and  they  do  not  come  into  this  part  of  the  passage. 
Then  follows  his  construction  of  those  words,  ^^  so  to  con- 
tinue." "  It  has  been  argued  for  the  defendant,"  says  he, 
^^  that  these  words  mean  only  to  continue  the  lease  by  adding 
a  new  life  on  the  death  of  the  first  lessees  only ;  but  I  am 
of  opinion  that  those  words  do  not  mean  barely  continuing  a 
new  life,  but  continuing  and  filling  up  the  estate  from  time 
to  time."  Lord  Habdwicke,  therefore,  does  not  lay  the  stress 
upon  the  words  *^  from  time  to  time,"  as  the  report  of  Moore 
V.  Foley  makes  his  Honor,  Sir  William  Grant,  state  him  to 
have  done.  Lord  Habdwicke  says,  ^^  The  words  are  ^  so 
to  continue  the  renewing,'  "  and  the  inference  he  drew  from 
these  words,  and  the  argument  he  built  on  them  was,  that  the 
party  using  them  meant  to  bind  himself  and  his  successors 
to  continue  to  renew  from  time  to  time.  But  the  material 
words  are  not  ^^  from  time  to  time,"  and  it  does  not  at  all 
follow  that  Lord  Habdwicke  would  have  said,  if  the  words 
had  been  ^^from  time  to  time"  in  the  lease,  without  the 
words  ^'  so  to  continue,"  they  would  have  raised  the  same 
inference ;  it  is  possible  he  might,  but  it  does  not  follow  as 
a  necessary  consequence.  When  you  look  at  the  words  of 
the  lease  itself  you  find  what  has  probably  led  to  the  mis- 
take ;  there  are  in  the  lease  the  words  '^  from  time  to  time," 
but  they  are  not  properly  part  of  the  obligation  to  renew. 
The  words  are,  shall  ^*  execute  one  or  more  lease  or  leases, 
under  the  same  rents  and  covenants,  and  so  continue 
*  the  renewing  of  such  lease  or  leases  to  Thomas  *  419 
Moore,  or  his  assigns,  paying  as  aforesaid  to  John 
Crew,  his  heirs  or  assigns,  682.  for  every  life  so  added  or 
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renewed  from  time  to  time."  Therefore  it  is  not  that  he 
covenants  to  renew  from  time  to  time,  but  that  he  covenants 
'^to  renew  and  continue  renewing;"  and  those  are  the 
words  on  which  Lord  Habdwicke  rested  his  judgment. 

As  at  present  advised,  I  am  of  opinion  that  the  authorities 
are  in  favour  of  the  construction  put  on  the  covenant  in  this 
lease,  by  the  Judges  of  the  Court  in  Ireland.  Even  suppos- 
ing that  the  words  '^  from  time  to  time  "  were  the  material 
words  in  the  case  decided  by  Lord  Hardwicke,  and  that  the 
words  '^  to  renew  from  time  to  time  "  meant  generally  a  cov- 
enant for  perpetual  renewal,  still  aU  that  may  well  consist 
with  the  judgment  of  the  Court  in  Ireland ;  for  these  rea- 
sons, because,  though  the  custom  prevails  in  the  north  of 
England  to  renew,  as  it  does  in  Ireland,  still  it  is  upon  some 
consideration  to  the  lessor ;  because  no  one  ever  saw,  in  a 
regular  conveyance,  a  covenant  for  renewal  in  the  middle  of 
covenants  for  further  assurance.  And  a  further  reason  for 
distinguishing  this  from  former  cases  is,  that  here  the  lessee 
is  bound  to  plant  five  himdred  trees  in  the  room  of  those 
disposed  of.  If  a  man  lets  land  for  thirty  or  fifty  years,  it  is 
very  beneficial  to  him  that  he  should  have  a  well-timbered 
estate ;  but  if  he  lets  the  land  for  one  thousand  years,  what 
use  is  it  to  him  to  have  timber  on  the  estate  ?  I  admit  that 
the  explanation  on  that  point  given  by  the  appellant's  counsel 
may  apply,  but  I  do  not  think  that  that  was  the  intention 
of  the  parties. 

Again,  looking  at  the  words  which  immediately  fol- 
*  420  low,  "  and  perfect  other  assurances,"  I  think  it  *  al- 
most impossible  for  any  man  more  strongly  to  signify 
his  intention  to  be  to  covenant  for  further  assurance  of  the 
existing  lease.  On  these  grounds  my  opinion  at  present  is, 
that  the  Judges  of  the  Court  below  came  to  a  right  conclu- 
sion in  the  construction  of  this  covenant ;  but  I  wish  to  have 
time  to  look  into  the  cases,  and  to  consider  of  the  costs.  If 
I  find  no  reason  to  change  my  opinion,  I  may  not  mention  the 
matter  again. 

August  15. 

The  case  was  further  considered,  and  the  decree  of  the 
Court  below  was  affirmed,  with  costs  not  exceeding  150/. 
[342] 
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♦  APPEAL  *  421 

FROM  THE  COURT  OF  CHANCERY. 


CANDY  V.  CAMPBELL. 

1834. 

Charles  Candy Appellant. 

Sir  Robert    Campbell,    Bart.,  and  Daniel  )  _,  ,        , 

Stdabt,  Esq \  BeBpondent,.^ 

WUL     Construction.    Failure  of  Issue. 

A  testator  bequeathed  20,000/.  to  C.  H.,  his  natural  daughter;  but  in 
case  of  her  death  without  lawful  issue,  he  willed  the  money  so  left  to 
be  equally  divided  betwixt  his  nephews  and  nieces,  *'  who  may  be  liv- 
ing at  the  time."  He  also  left  to  C.  A.  H.,  his  niece  3000/.;  but  in 
case  of  her  death,  without  issue,  to  revert  back,  and  be  divided  betwixt 
his  nephews  and  nieces,  who  might  then  be  living.  The  residue  of  his 
property  he  directed  to  be  divided  into  fifteen  shares,  to  be  for  his 
other  fifteen  nephews  and  nieces,  after  the  deaths  of  their  parents 
respectively.  C.  H.  and  all  the  nephews  and  nieces  survived  the  tes- 
tator, and  C.  H.  died  some  time  after,  under  age  and  unmarried,  hav- 
ing made  a  will  bequeathing  the  20,000/.  Held,  that  C.  H.  took  an 
absolute  interest  in  the  20,000/.,  and  that  the  limitation  over  was  void 
for  remoteness.' 

June  10. 

John  Harding,  of  Culworth,  in  the  connty  of  Northampton, 
by  his  last  will,  dated  the  3d  of  January,  1826,  gave  and 
bequeathed  as  follows :  "  To  my  adopted  daughter,  commonly 

»  S.  C.,8BUghN.  S.  469. 

•  See  Hall  t;.  Priest,  6  Gray,  18,  21,  22;  Albee  t;.  Carpenter,  12  Cush. 
382;  Nightingale  v.  Burrell,  15  Pick.  104;  Bell  t;.  Scammon,  15  N.  H. 
881;  Ladd  «.  Harvey,  21  N.  H.  514;  Moffat  ».  Strong,  10  John.  12; 
Newton  c.  Griffith,  1  Harr.  &  J.  Ill;  Brummet  v.  Barber,  2  Hill  (S. 
Car.),  544,  545;  Williams  r.  Turner,  10  Yerger,  287;  Robards  v.  Jones, 
4  Ired.  53;  Usilton  v.  Usilton,  3  Md.*  Ch.  36;  Flinn  v.  Davis,  18  Ala. 
132;  Powell  v.  Glynn,  21  Ala.  458;  Maryck  v.  Vanderhorst,  1  Bailey 
£q.  48;  4  Kent,  281,  282;  Jenkins  v.  Hughes,  8  H.  L.  CaA.  571;  2  Jar- 
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called  Caroline  Harding,  the  sum  of  20,000{.  three  per  cent 
consols,  and  my  house  and  landed  property  at  Culworth,  also 
that  at  Morton  Pinkey ;  but  in  case  of  her  death  without 
lawful  issue,  I  then  will  the  money  so  left  to  her  to  be  equally 

divided  betwixt  my  nephews  and  nieces  who  may  be  liv- 
*  422   ing  at  the  time ;  and  the  land,  &c.,  at  *  Culworth  to  my 

nephew  the  Rev.  James  Harding,  and  that  at  Morton 
Pinkey  to  my  nephew  Lieutenant  John  Harding,  Madras 
Establishment.  And  I  request  my  much-esteemed  friends, 
Robert  Campbell  and  Daniel  Stuart,  Esqrs.,  to  be  her  guard- 
ians, and  allow  whatever  they  please  for  her  educatioH 
annually,  and  after  she  has  left  school ;  and  if  she  marries, 
it  must  be  with  their  consent,  and  the  property  to  be  solely 
settled  upon  herself  and  children,  and  in  no  way  changed 
or  alienated."  ^^  I  leave  to  each  niece' and  nephew  of  mine 
the  sum  of  1,0002.,  and  to  Charlotte  Ann  Harding  my  niece, 
daughter  of  my  late  brother  Francis,  the  sum  of  8,0002.,  but  in 
case  of  her  death  without  issue,  this  3,0002.  to  revert  back,  and 
to  be  divided  betwixt  my  nephews  and  nieces  who  may  then  be 
Uving."  The  testator,  after  giving  some  other  legacies,  added : 
"  What  property  I  may  die  possessed  of,  not  otherwise  appro- 
priated, I  divide  into  fifteen  shares ;  seven  of  which  to  be  for 
my  brother  William,  and  after  him  to  his  seven  children ;  five 
for  my  sister  Candy,  and  after  her  to  her  five  children ;  and 
the  remaining  three  to  my  sister  Wright,  and  her  children 
afterwards.  I  permit  my  sister  to  live  at  Culworth  where  she 
is,  for  the  term  of  her  natural  life,  if  she  pleases,  in  common 
with  my  natural  daughter  commonly  called  Caroline  Harding, 
for  in  her,  it  is  to  be  understood,  the  household  furniture, 

man  Wills  (3d  Eng.  ed.),  230,  428,  429;  (4th  Am.  ed.)  301,  [418]  et  wj.; 
1  ib.  677,  note.  In  Albee  v.  Carpenter,  12  Cosh.  882,  it  was  held  that 
any  words  in  a  devise  of  real  estate,  which  wonld  give  an  estate-tail 
to  the  first  taker,  with  or  without  a  remainder  over,  will,  in  a  bequest 
of  personal  property,  give  the  first  taker  an  absolute  estate;  and  any  re- 
mainder over  is  void.  But  the  courts,  according  to  Mr.  Feame,  lay  hold 
of  any  circumstance,  however  slight,  and  create  almost  imperceptible 
shades  of  distinction,  to  support  limitations  over  of  personal  estate. 
Fearne  on  Executory  Devises,  by  Powell,  186,  239,  259;  4  Kent,  282; 
Dashiell  v.  Dashiell,  2  Harr.  &  6.  127;  Eichelberger  o.  Banetz,  17  Seig. 
&  K.  293;  Ladd  v.  Harvey,  21  N.  H.  514. 
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wines,  and  books  are  vested,  only  selling  such  property  as 
may  not  be  required  for  use.  This  child  Caroline  will  not 
leave  school  for  good  for  some  years,  therefore  Mrs.  Candy 
will  pay  for  all  she  wants  except  rent  for  land,"  &c.  And  he 
appointed  his  brother  William,  his  sister  Ann  Candy,  and  the 
Rev.  James  Harding' his  nephew,  together  with  Robert  Camp- 
bell and  Daniel  Stuart,  his  executors  in  this  countiy ; 
«nd  his  nephews,  Lieutenants  *  George  and  Thomas  *  423 
Candy,  in  Bombay,  his  executors  in  India. 

The  testator  died  a  few  days  after  the  date  of  this  will, 
without  lawful  issue,  and  left  surviving  him  the  said  Caroline 
Harding,  the  Rev.  William  Harding,  Mrs.  Ann  Candy  and 
Mrs.  Charlotte  Wright,  and  sixteen  nephews  and  nieces, 
seven  of  whom  were  the  children  of  his  said  brother  William ; 
five,  the  children  of  Mrs.  Candy ;  three,  the  children  of  Mrs. 
Wright ;  and  one,  the  only  child  of  another  brother,  Francis 
Harding,  who  died  before  the  testator.  The  will  was  proved 
by  the  executors  in  this  coimtry,  except  Mrs.  Candy,  to  whom 
the  usual  power  was  reserved. 

In  February,  1826,  the  respondents  and  Caroline  Harding, 
by  the  respondent  Sir  Robert  Campbell,  her  next  friend, 
exhibited  their  bill  in  Chancery  against  the  said  brother 
(William)  and  sisters,  and  all  the  nephews  and  nieces  of  the 
testator,  insisting  (among  other  things)  that  Caroline  Hard- 
ing was  entitled  to  an  absolute  interest  in  the  legacy  of 
20,000^.*  three  per  cent  consolidated  annuities,  and  that  the 
bequest  over  of  the  same,  in  case  of  her  death  without?  lawful 
issue,  was  void ;  and  praying  (among  other  things)  that  an 
account  might  be  taken  of  the  testator's  personal  estate,  and 
of  his  funeral  expenses,  debts,  and  legacies ;  and  that  his 
personal  estate  might  be  applied  in  payment  thereof,  and  that 
the  said  legacy  of  20,0007.  might  be  secured  for  the  benefit 
of  Caroline  Harding,  and  that  she  might  be  declared  to  be 
absolutely  entitled  thereto. 

The  defendants  put  in  their  answers  to  the  bill,  and  the 
cause  was  heard  in  December,  1826,  before  the  Master  of 
the  Rolls,  who  directed  a  refereiv^e  to  the  Master  to  take 
the   accounts  as  prayed  by  the  bill,  to  approve  of 
proper  persons  to  be  guardians  of  *  Caroline  Harding,    *  424 
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to  state  the  amount  of  her  fortune,  and  to  inquire  what  would 
be  a  proper  allowance  for  her  maintenance  and  education; 
as  to  which  the  Master  was  at  liberty  to  make  a  separate 
report. 

The  Master,  by  his  separate  report,  certified  (among  other 
things)  that  Caroline  Harding  was  entitled,  under  the  will, 
to  an  absolute  interest  in  the  sum  of  20,0007.  three  per  cent 
consolidated  annuities,  subject  to  such  direction  for  a  settle- 
ment as  is  in  the  will  mentioned.  The  Master  having  subse- 
quently, made  his  general  report,  the  cause  came  on  to  be 
heard  before  the  Vice-Chancellor  for  further  directions,  and 
a  decree  was  made  in  July,  1829,  whereby  it  was  (among  othei 
things)  declared  that  Caroline  Harding  was,  under  the  said 
will,  entitled  absolutely  to  the  said  sum  of  20,000Z.  bank 
annuities. 

The  appellant  and  his  wife,  and  Francis  Candy,  and  Char- 
lotte Anne  Harding,  four  of  the  testator's  nephews  and 
nieces,  defendants  to  the  suits,  appealed  to  the  Lord  Chan- 
cellor from  several  parts  of  that  decree,  more  particularly 
from  that  part  of  it  declaring .  Caroline  Harding  absolutely 
entitled  to  the  legacy  of  20,000Z. 

Caroline  Harding  died  in  October,  1830,  an  infant,  and 
unmarried,  having  duly  made  her  will,  whereby  she  appointed 
the  respondents  her  executors,  and  they  obtained  probate 
thereof  and  became  her  legal  personal  representatives.  In  con- 
sequence of  the  deaths,  and  also  of  the  marriages  of  ethers  of 
the  parties  to  the  suit,  several  bills  of  revivor  became  necessary 
from  time  to  time,  and  the  appeal  to  the  Lord  Chancellor  was 
not  heard  until  July,  1831,  when  his  Lordship  was  pleased  to 
dismiss  the  appeal,  and  to  affirm  the  decree  of  the  Vice- 
chancellor. 

The  appellants  further  appealed  to  this  House  from 
*  425   *  so  much  of  the  decree  as  declared  Caroline  Harding 
absolutely  entitled  to  the  legacy  of  20,0002. 

Mr.  TwxBB  and  Mr,  ffodgkin^  for  the  appellant,  urged  the 

same  arguments  which  they  had  before  used  in  support  of 

the  appeal  to  the  Lord  Chancellor,  and  which,  together  with 

his  Lordship's  judgment,  have  (since  the  first  part  of  this 
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case  was  sent  to  press)  been  very  fully  reported  under  the 
title  Campbell  v.  Harding^  2  Russ.  &  Mylne,  890.  In  addi- 
tion to  the  cases  there  mentioned  they  cited  in  this  appeal 
Ltiddington  v.  Kime^  (a)  Sherrer  v.  Bishop^  (6)  and  Blamire 
V.  Geldart  (c).  The  following  were  the  propositions  for  which 
they  contended:  That  the  gift  over  of  the  20,0002.  to  the 
testator's  nephews  and  nieces  was  not  a  limitation  after  an 
indefinite  failure  of  issue:  the  directions  for  a  settlement 
showed  the  testator  to  have  intended  that  Caroline  Harding 
should  take  only  a  life  interest,  with  a  limitation  to  her  child- 
ren as  purchasers ;  and,  in  that  view,  the  gift  over  on  her 
death  without  issue  was  in  effect  a  mere  alternative  or  substi- 
tutionary limitation,  in  the  event  of  there  being  no  such  issue : 
That  it  appeared,  from  the  nature  of  the  ulterior  dispositions, 
and  from  the  description  of  the  persons  to  whom  they  were 
made,  that  the  testator  contemplated  a  proximate,  and  not  a 
remote  or  indefinite  &ilure  of  issue :  That  in  construing  a 
bequest  of  personalty,  the  law  was  anxious  to  lay  hold  of 
every  expression  and  curcumstance  which  might  relieve  the 
case  from  that  technical  construction  of  the  words  ^' death 
without  issue  "  (as  signifying  failure  of  issue  at  any  period, 
however  remote),  which,  where  such  expressions  and 
circumstances  *  were  wanting,  had  been  suffered  to  *  426 
creep  in  by  analogy  to  the  doctrine  in  devises  of 
realty ;  and  for  the  purposes  stated  (as  in  every  other  case  of 
construction),  recourse  was  to  be  had  to  all  parts  of  the 
instruments  which  were  capable  of  throwing  any  light  on  the 
intention  of  the  testator ;  but  the  connection  of  the  subjects, 
and  the  order  of  the  events,  were  more  to  be  regarded  therein 
than  the  position  of  the  clauses :  That  in  construing  the  will 
of  an  illiterate  person,  written  by  himself  without  professional 
assistance'  (of  which  circumstances  the  present  will  presented 
internal  evidence),  it  was  a  rule  that  his  expressions  were  not 
to  be  taken  in  their  technical  sense,  if  there  were  reasonable 
groimds  for  inferring  that  he  used  them  in  their  natural  and 
popular  sense. 

(a)  Ld.  Raym.  203.  (P)  4  Bro.  C.  C.  65. 

(c)  16  Ves.  314. 
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Sir  Edward  Sugden^  with  whom  was  Mr.  Matthewn^  for  the 
respondent,  was  proceeding  to  support  the  decree  of  the  Court 
below 

The  Lord  Chanokllor.  —  Yon  may  go  on,  if  you  think 
proper,  Sir  Edward  Sugden;  but  I  tell  you,  that  if  the  appeal 
was  from  any  other  Judge  than  myself,  I  should  not  think  it 
necessaiy  to  hear  you. 

Sir  Edward  Sugden,.  —  After  that  intimation,  and  as  I  have 
not  the  least  doubt  of  the  propriety  of  the  decree  of  the 
Court  below,  I  do  not  think  I  ought  to  take  up  your  Lord- 
ships' time. 

The  Lord  Chancellor.  —  My  Lords,  being  aware  that 
tiiis  case,  wldch  is  an  appeal  from  a  judgment  of  my  own, 

was  appointed  to  be  heard  by  your  Lordships  to-day,  I 
*  427   took  an  opportunity  of  looking  into  it  *  last  night,  and  I 

gave  it  some  consideration.  I  had  not  then  the  oppor- 
tunity of  referring  to  my  judgment  in  the  case  of  Malcolm  y. 
Taylor^  (a)  in  which  I  had,  in  the  Court  of  Chancery,  decided 
a  point  bearing  closely  on  the  question  presented  for  your 
Lordships'  judgment  in  this  case.  I  am  now  fully  reminded 
of  all  the  points  of  that  case,  by  what  has  been  urged  at  your 
Lordships'  bar  by  the  learned  counsel  for  the  appellant ;  and 
I  find,  on  looking  into  a  note  of  my  judgment  in  that  case, 
that  the  main  grounds  of  it  are  essentially  different  from  those 
upon  which  I  had  come  to  a  different  conclusion  in  the  pres- 
ent case.  [His  Lordship  having  stated  the  facts  of  the  case 
of  Malcolm  v.  Taylor^  and  the  reasons  for  his  judgment  in  it, 
proceeded :]  The  law  was  formerly  doubtful  as  applied  to 
cases  of  this  description ;  but  it  is  now  quite  settled,  that  if  a 
gift  is  made  to  A.,  and  on  failure  of  issue,  or  if  A.  die  with- 
out issue,  then  to  B.,  such  a  bequest  over,  whether  it  be  of 
real  estate  or  of  personalty, — being  taken  in  the  legal  signi- 
fication of  the  terms  to  mean  after  a  general  failure  of  issue, 
a  failure  of  issue  at  any  time,  —  is  void  for  remoteness,  and 
the  absolute  interest  is  given  to  the  first  taker ;  unless  there 

(a)  2  Buss.  &  MyL  416. 
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appears  something  in  the'will  indicating  a  different  intention.^ 
It  is  true,  as  has  been  urged  in  the  argument  at  the  bar,  that 
you  are  not,  in  construing  the  bequest,  restricted  to  that  part 
only  of  the  will ;  but  you  may,  for  the  purpose  of  collecting 
the  testator's  intentions,  look  to  other  parts  of  it,  and  to  the 
whole  context.  The  proof  of  a  different  intention  is  cast  on 
him  who  would  distort  the  words  of  the  bequest  from  their 
general  and  legal  signification.  There  is  a  very  useful  book, 
but  to  which  I  do  not  refer  as  authority,  I  mean  Mr. 
Jarman's  edition  of  *  Powell  on  Devises,  in  which  the  *  428 
editor  arranges,  under  five  heads,  the  law  on  this  sub- 
ject, and  collects  the  cases  applicable  to  each  (a).  I  cannot 
lay  out  of  my  view  of  this  case  the  decision  in  Barlow  v. 
Salter  (h).  No  one  can  read  that  case  without  seeing  that  Sir 
William  Grant  had  directed  his  mind  to  such  a  question  as 
the  case  now  before  your  Lordships  presents.  [Qis  Lordship 
stated  that  case  and  observed:]  That  was  a  stronger  case 
than  this  for  restricting  the  generality  of  the  words  "  dying 
without  issue,"  inasmuch  as  the  gift  over  in  that  case  was  to 
four  particular  persons  by  name.  The  words  of  the  bequest 
over  here  are,  *^  In  case  of  her  death  without  lawful  issue,  I 
then  will  the  money  so  left  to  her  to  be  equally  divided  betwixt 
my  nephews  and  nieces  who  maybe  living  at  the  time."  The 
words  '^  then  "  and  '^  living  at  the  time  "  cannot  be  read  so  as 
to  restrict  the  general  words  ^^  her  death  without  issue."  I 
have  considered  this  case  in  aU  its  bearings,  and  I  have  no 
doubt  that  my  judgment,  pronounced  in  1881,  was  borne 
out  by  law  and  by  the  authorities.  I  have  also  spoken 
to  some  of  the  learned  Judges  about  it ;  and  if  they  had 
given  me  reason  to  suppose  that  my  judgment  in  it  was  not 
-well  foimded,  I  would  have  had  one  of  them  here  with  your 
Lordships  to  hear  the  argument.  But  my  opinion  remains 
unchanged,  and  I  now  move  your  Lordships  to  affirm  the 
decree  below;  but — notwithstanding  that  it  is  an  appeal 
firozn  two  consecutive  judgments,  one  affirming  the  other — 
I  do  not  say  with  costs. 

The  judgment  was  accordingly  aflBmed,  without  oosta. 

(a)  2  Treat,  on  the  Const,  of  Derises,  664.  (6)  17  Yes.  479. 

^  See  ante^  421,  note;  4  Kent,  273-288. 
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429  ♦  APPEAL 

FROM  THE  COUBT  OF  CHANCERY. 


CAMPBELL  V.  SANDFORD. 

1834. 

John  Graham  Cabipbell,  Esq.,  and  Dame\ 
Margaret   Hay,  Widow,  late  Margaret  \  Appellants. 
Campbell,  Spinster ) 

Ebskine  Douglas  Sandford,  Esq.,  succeed- 
ing to  William  Graham,  Esq.,  as  Admin- 
istmtor  de  bonis  non  of  William  Graham,  }  Respondent. 
late  of  the  Island  of  Jamaica,  Esq.,  de- 
ceased       

Legacy.    XdmitcUions. 

A  testator,  living  in  Jamaica,  gave,  by  his  will,  legacies  of  1000/.  and 
1000/.  to  A.,  and  of  500/.  each  to  B.  and  C,  who  also  resided  there, 
and  directed  that  they  should  be  paid  out  of  the  money  due  to  him 
upon  bonds  given  by  the  said  A.  The  testator  afterwards  went  to 
Scotland,  where  he  died  in  1790.  The  legatees  left  Jamaica  in  the 
same  year.  Probate  of  the  will  was  granted  there  in  1791,  and  the 
bonds  due  from  A.  were  put  in  suit  by  the  executor.  In  1818  the  leg- 
acies given  to  B.  and  C.  were  purchased  by  A. ,  their  near  relative,  for 
25/.  each.  In  1821,  administration,  with  the  will  of  the  testator  an- 
nexed, was,  for  the  first  time,  taken  out  in  this  country,  and  in  that 
year  A.  filed  his  bill,  claiming  payment  of  these  legacies.  HM,  that 
a  Court  of  Equity  might,  after  such  a  lapse  of  time,  consider  all  the 
circumstances  of  the  case,  and  presume  the  legacies  to  be  satisfied.* 

July  16,  August  12. 

William  Graham,  late  of  the  island  of  Jamaica,  Esq.* 
being  resident  in  the  said  island,  made  his  will  dated  17th 
June,  1768,  and  thereby  bequeathed  to  John  Campbell,  of 

^  Before  3  &  4  Wm.  4,  c.  27,  in  England,  it  had  been  repeatedly  held, 
that  the  Statute  of  Limitations  could  not  be  pleaded  to  suits  for  tiie 
recovery  of  legacies;  although  the  Court,  after  the  lapse  of  a  great  length 
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New  Hope,  in  the  parish  of  Westmorland,  in  the  said  island, 
Esq.  (since  deceased),  the  sum  of  lOOOL  of  current  money  of 
Jamaica,  and  to  Henrietta  Campbell  (now  deceased),  and  to 
the  appellant  Margaret  Hay,  then  Margaret  Campbell,  spin- 
ster, the  sum  of  500Z.  Jamaica  currency,  each,  to  be  paid 
them  when  they  should  arrive  at  the  age  of  *  sixteen  *  430 
years  ;  and  the  said  testator  desired  that  the  said  lega- 
cies should  be  paid  out  of  the  money  due  to  him  on  bonds 
from  the  said  John  Campbell  (the  legatee),  and  his  mother ; 
and  he  appointed  executors. 

The  testator  afterwards  made  a  codicil  to  his  will,  dated 
13th  June,  1772,  giving  unto  the  said  John  Campbell  a  fur- 
ther sum  of  10002.  current  money  of  Jamaica. 

Campbell  the  legatee  was,  in  the  month  of  October,  1773, 
indebted  to  the  testator  in  the  sum  of  2636Z.  sterling  money  ; 
and  for  securing  the  payment  thereof,  with  interest,  he  exe- 
cuted a  bond  to  the  testator,  bearing  date  28th  October,  1773, 
in  the  penal  sum  of  52722.  sterling,  conditioned  to  be  void  on 
payment  of  26362.  sterling,  and  interest,  on  28th  October, 
1774;  and  in  March,  1774,  Campbell  was  indebted  to  the 
testator  in  the  further  sum  of  7002.  sterling ;  and  for  securing 
the  repayment  thereof,  with  interest,  he  executed  another 
bond  to  the  testator,  dated  25th  March,  1774,  in  the  further 
penal  sum  of  14002.  sterling,  conditioned  to  be  void  on  pay- 
ment by  him  of  7002.  sterling,  with  interest,  on  25th  March, 
1776. 
I jThe  testator,  after  the  date  of  the  codicil,  quitted  the 

of  time,  tmder  certain  circumstances,  presumed  payment.  See  1  Dan.  Ch. 
Pr.  (4th  Am.  ed.)  662;  Souzer  v.  De  Meyer,  2  Paige,  574;  Kane  v.  Blood- 
good,  7  John.  Ch.  90;  Andrews  v.  Sparhawk,  13  Pick.  393;  Arden  v. 
Arden,  1  John.  Ch.  313;  Lrby  v.  M'Crea,  4  Desaus.  422;  Wilson  v.  Eil- 
cannon,  4  Hayw.  185;  Henderson  v.  Atkins,  28  L.  J.  Ch.  N.  S.  913.  It 
is  now,  however,  provided  by  §  42  of  the  above  Act,  that  no  interest  in 
respect  of  any  legacy  shall  be  recovered  but  within  six  years  next  after 
the  same  shall  have  become  due,  or  next  after  an  acknowledgment  of  the 
same  shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent, 
signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent.  1  Dan. 
Ch.  Pr.  (4th  Am.  ed.)  652.  And  by  §  40,  no  suit  for  any  legacy  can  be 
sustained  but  within  twenty  years.  See  Cadbury  v.  Smith,  L.  R.  9  £q. 
48;  Angell  Limitations  (4th  ed.),  App.  ziy.,  xv. 
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island,  and  went  to  reside  in  Scotiand,  where  he  was  domi- 
ciled at  the  time  of  his  death,  which  happened  on  tiie  Ist 
December,  1790.  The  testator  never  in  any  manner  revoked 
or  altered  his  will  or  codicil. 

Campbell  the  legatee,  and  Henrietta  Campbell  and  Dame 
Margaret  Hay,  who  were  brother  and  sisters,  were  all  bom 
in  the  island  of  Jamaica,  and  were  domiciled  there  at  the 
several  dates  of  the  will  and  codicil,  and  also  at  the  time  of 
the  testator's  death.  Margaret  Hay,  who  was  the  youngest 
of  the  three  legatees,  attained  her  age  of  sixteen  years  in  the 
year  1773.  All  the  said  three  legatees  quitted  the  said 
*431  *  island  in  or  about  the  month  of  December,  1790,  and 
none  of  them  ever  afterwards  returned  there. 

The  will  was  never  proved  by  any  of  the  executors  named 
therein,  either  in  Jamaica  or  in  England,  but  letters  of  ad- 
ministration, with  the  will  and  codicil  annexed,  were  on  15th 
August,  1791,  granted  by  the  Court  in  Jamaica  to  one  James 
Graham,  but  were  afterwards  revoked,  and  thereupon  letters 
of  administration,  dated  the  17th  day  of  May,  1793,  with  the 
will  and  codicil  annexed,  were  granted  by  the  proper  Court 
in  the  island,  to  John  Graham,  of  the  parish  of  Westmorland, 
Jamaica,  surgeon. 

John  Graham,  after  obtaining  these  letters  of  administra- 
tion, commenced  two  actions  at  law  in  the  Courts  of  the  said 
island,  upon  the  two  bonds,  against  John  Campbell,  the  lega- 
tee, and  on  the  2d  June,  1794,  recovered  the  full  amount  of 
the  penalty  in  each,  together  with  IQL  13«.  9d.  for  costs  of 
suit  in  each  action. 

John  Graham  died  soon  after  the  date  of  the  said  judg- 
ments, and  thereupon  letters  of  administration  de  bonis  non^ 
dated  the  30th  of  August,  1794,  with  the  said  will  and  cod- 
icil aimexed,  were  granted  by  the  proper  Court  in  the  said 
island  to  David  Home  and  James  Graham.  Both  these  gen- 
tlemen died  in  1818,  and  letters  of  administration  de  bonis  nan 
of  the  testator  WiUiam  Graham,  were  granted  by  the  proper 
Court  in  Jamaica  to  Wellwood  Hislop,  of  that  island. 

No  steps  were  taken  in  the  lifetime  of  J.  Campbell,  the 
legatee,  to  enforce  payment  of  the  money  recovered  by  the 
judgments  ;  and  in  the  year  1801,  J.  Campbell,  the  l^atee, 
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died,  having  made  his  will,  dated  19th  July,  1799,  which  was 
afterwards  proved  by  Helen  Campbell,  his  widow  and.  ex- 
ecutrix, in  the  Prerogative  Court  of  Canterbury ;  but 
the  executrix  *  having  declined  to  prove  the  same  *  432 
in  the  island  of  Jamaica,  letters  of  administration, 
with  the  will  annexed,  were,  in  October,  1803,  duly  granted 
by  the  proper  Court  in  the  island  to  the  appellant,  John 
Graham  Campbell,  the  son  of  John  Campbell,  deceased ;  and 
Helen  Campbell  having  died  before  May,  1810,  letters  of  ad- 
ministration de  bonis  non^  dated  in  that  month,  with  the  will 
annexed,  were  duly  granted  by  the  Prerogative  Court  of 
Canterbury  to  John  Graham  Campbell,  who  thereby  became 
the  personal  representative  of  John  Campbell,  the  legatee, 
both  in  the  said  island  and  in  this  country. 

Henrietta  Campbell  and  Dame  Margaret  Hay,  by  an  in- 
denture dated  the  14th  day  of  December,  1818,  made  between 
the  said  Henrietta  Campbell,  then  residing  at  Boulogne,  spin- 
ster, and  the  appellant  Dame  Margaret  Hay,  of  the  same 
place,  of  the  one  part,  and  the  appellant  John  Graham  Camp- 
bell, of  the  other  part,  after  reciting,  among  other  things, 
that  the  said  legacies  of  5002.  and  500Z.,  together  with  the 
interest  accrued  due  thereon,  still  remained  due  and  owing 
to  them,  they  the  said  Henrietta  Campbell  and  the  appel- 
lant Dame  Margaret  Hay,  in  consideration  of  252.  to  each  of 
them  paid  by  the  appellant  John  Graham  Campbell,  and  also 
in  considei*ation  of  the  friendship  and  regard  which  the  said 
Henrietta  Campbell  and  the  appellant  Dame  Margaret  Hay 
respectively  had  for  the  appellant  John  Graham  Campbell 
(therein  described  to  be  their  nephew),  and  of  the  benefits 
and  friendly  attention  and  assistance  they  had  theretofore,  on 
various  occasions,  received  from  him,  did  bargain,  assign,  &c., 
the  said  several  legacies  of  5002.   and  5002.  Jamaica  cur- 
rency, and  all  interest  then  accrued  due  and  thereafter  to 
acorue  due  thereon  respectively,  to  him,  his  executors,  ad- 
ministrators and  assigns. 

*  In  the  month  of  August,  1819,  William  Graham    *  438 
filed  his  bill  of  complaint  in  the  Court  of  Chancery 
against  the  appellant  John  Graham  Campbell ;  and  such  bill 
was  afterwards  amended,  by  making  James  Campbell  and- 
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Anna  Maria  Campbell  codefendants,  they  being  the  persons 
entitled  under  the  will  of  the  said  John  Campbell,  deceased, 
to  his  real  estates ;  and  by  such  bill,  after  stating  the  will 
and  codicil,  and  the  judgments,  prayed  an  account,  and  also 
the  appointment  of  a  proper  person  to  collect  the  debts,  &c., 
of  the  deceased,  and  for  relief  generally. 

John  Graham  Campbell  filed  his  answer  in  June,  1820, 
and  alleged  that  he  was  an  entire  stranger  to  the  circum- 
.  stances  in  the  said  bill  stated,  as  to  the  said  bonds  and  judg- 
ments, and  as  to  the  title  of  the  respondent  to  the  same  ;  and 
in  case  the  respondent  should  estabUsh  his  title  thereto,  then 
the  appellant  claimed  a  right  to  set  off  the  several  legacies 
and  interest. 

On  the  31st  day  of  October,  1821,  the  appellants,  together 
with  Henrietta  Campbell,  filed  their  cross-bill  in  Chancery 
against  the  respondent  William  Graham,  thereby  praying, 
amongst  other  things,  that  an  account  might  be  taken  of  what 
was  due  for  principal  and  interest,  in  respect  of  the  said  lega- 
cies of  1000^  and  10002.,  and  500Z.  and  600Z.,  Jamaica  cur- 
rency, so  then  become  vested  in  the  appellant  John  Graham 
Campbell  as  aforesaid  :  and  that  the  respondent  William 
Gf  aham  might  either  admit  assets  of  the  testator  William  Qra- 
ham,  come  to  his  hands,  sufBicient  to  pay  what  should  be 
found  due  for  principal  and  interest  in  respect  of  the  said 
legacies,  and  might  pay  the  same  accordingly,  deducting 
what  (if  any  thing)  should  be  found  due  to  him  from  the 
appellant  John  Graham  Campbell,  in  respect  of  the 
*  434  *  matters  alleged  in  the  said  biU  of  the  respondent,  or 
that  the  respondent  might  account  in  the  usual  manner 
for  the  personal  estate  and  effects  of  the  testator  William 
Graham,  come  to  his  possession  or  power,  and  that  the  same 
might  be  applied  in  a  due  course  of  administration,  and  that 
thereout  the  appellant  John  Graham  Campbell  might  be  paid 
what  should  be  found  justly  due  to  him,  after  making  all  just 
allowances. 

On  the  19th  day  of  November,  1821,  letters  of  administra- 
tion of  the  testator  William  Graham,  with  his  will  and  codicil 
annexed,  were  granted  to  the  respondent  William  Graham 
by  the  Prerogative  Court  of  Canterbury,  by  means  whereof 
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there  was,  for  the  firat  time,  a  personal  representative  of  the 
testator  William  Graham,  in  England. 

On  the  20th  day  of  November,  1821,  the  original  cause  of 
Chraham  v.  Campbell  came  on  to  be  heard  before  his  Honor 
the  Vice-Chancellor,  and  by  the  decree  then  made  it  was 
referred  to  Mr.  Alexander,  then  one  of  the  Masters  of  the 
said  Court,  to  inquire  and  state  to  the  Court,  whether  the 
estate  of  John  Campbell,  deceased,  was  indebted  to  the  respon* 
dent  William  Graham,  as  administrator  of  the  testator  William 
Graham,  in  any  and  what  sum  of  money  on  both  or  either  of 
the  said  judgments.  On  the  24th  day  of  November,  1821, 
the  respondent  William  Graham  filed  his  answer  to  the  cross- 
bill, and  insisted,  amongst  other  things,  that  the  legacies 
ought  to  be  considered  as  having  been  adeemed  in  conse*  . 
qnence  of  there  having  been  no  bonds  due  from  John  Camp- 
bell and  his  mother  to  the  testator  William  Graham,  at  his 
decease.  He  admitted  the  possession  of  the  personal  estate 
of  the  testator  William  Graham  to  some  amount,  but 
stated  that  the  personal  estate  *  and  the  proceeds  of  *  485 
the  real  estates  of  the  testator  William  Graham  were 
so  blended  together,  that  he  was  unable  to  set  forth,  with  any 
degree  of  precision,  the  amount  of  such  personal  estate,*  or 
whether  or  not  the  same  was  more  than  sufBicient  to  pay  the 
legacies  and  the  interest  thereon.  Master  Alexander  made 
his  report  in  the  cause  of  Chraham  v.  CampbeU^  dated  22d 
.  May,  1822,  and  thereby,  after  stating  the  bonds  and  judg- 
ments, he  found  that  the  estate  of  the  testator  John  Campbell 
was,  in  respect  of  the  two  judgments  for  debts  and  costs, 
indebted  to  the  estate  of  the  testator  William  Graham  in 
sums  amounting  together  to  the  sum  of  6708Z.  Ss.  sterling. 
To  this  report  W.  Graham  took  an  exception,  for  that  the 
Master  ought  to  have  certified  that  there  was  due  to  him  as 
such  administrator,  in  addition  to  the  sums  above  mentioned, 
interest  at  the  rate  of  61.  per  cent  per  annum  upon  the  two 
principal  sums  recovered  by  the  judgments,  down  to  the  date 
of'  the  report.  The  said  cause,  Oraham  v.  Campbell^  came 
on  for  hearing  upon  this  exception,  and  for  further  directions, 
on  25th  July,  1822,  before  the  Vice-chancellor,  when  the 
said  exception  was  overruled,  and  it  was  referred  to  the  said 
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Master,  amongst  other  things,  to  take  an  account  of  what 
was  due  to  the  respondent  William  Graham,  and  all  other 
the  creditors  of  John  Campbell,  deceased,  and  to  take  the 
usual  accounts  of  the  personal  estate  of  John  Campbell, 
deceased,  come  to  the  hands  of  the  said  appellant  John  Gra- 
ham Campbell,  and  also  to  take  an  account  of  the  rents  and 
profits  of  the  real  estates  of  John  Campbell,  deceased,  received 
by  the  appellant  John  Graham  Campbell.  On  the  26th  Feb- 
ruary, 1823,  the  cross-cause  of  Campbell  v.  Cf-raham  came  on 

to  be  heard  before  the  Vice-Chancellor,  when  a  decree 
*  436    was  made  therein,  by  which  *  it  was  refeiTed  to  the 

Master  to  inquire  whether  the  said  legacies  of  10002. 
and  lOOOZ.,  5001,  and  600Z.,  or  any  of  them,  or  any  and  what 
part  thereof  respectively,  were  then  due  and  payable,  and 
the  said  Master  was  to  be  at  liberty  to  state  any  matter  spe- 
cially to  the  Court  at  the  request  of  either  party ;  and  in  case 
the  Master  should  find  that  the  several  legacies,  or  any  of 
them,  or  any  part  thereof,  were  then  due  and  payable,  then 
the  Master  was  to  take  an  account  of  what  was  due  for  prin- 
cipal and  interest  in  respect  of  such  legacies  respectively. 
Before  any  report  was  made  under  this  decree,  Henrietta 
Campbell  died. 

Mr.  Wingfield,  the  Master  to  whom  the  cause  of  Campbell 
V.  Graham  stood  transferred,  made  his  report,  dated  11th 
April,  1829,  and  found,  amongst  other  things,  that  the  lega- 
cies of  1000/.  and  lOOOZ.,  500Z.  and  5002.,  Jamaica  currency, 
together  with  all  interest  accrued  thereon,  then  remained 
due  and  payable  and  wholly  imsatisfied ;  and  the  Master  cer- 
tified that  there  was  then  due  for  the  principal  and  interest 
of  the  several  legacies,  to  the  11th  April,  1829,  the  sum  of 
5243Z.  158.  lid. :  and  the  said  Master  further  certified,  that 
the  respondent  William  Graham  had  stated  and  charged 
before  him,  that  inasmuch  as  no  such  bonds  from  the  said 
John  Campbell,  deceased,  and  his  mother,  as  are  mentioned 
by  the  testator  William  Graham  in  his  said  will,  were  found 
to  be  in  existence  at  the  time  of  his  death,  the  said  legacies 
ought  to  be  considered  as  having  been  adeemed,  or  if  not 
adeemed,  that  they  ought  to  be  presumed  to  have  been  paid 
and  satisfied,  or  otherwise,  that  no  interest  was  due  upon  the 
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said  several  legacies,  and  that  the  principal  sum  due  in 
respect  thereof  ought  to  be  set  off  and  deducted  from  the 
amount  due  to  the  respondent  William  Graham  upon 
•  the  said  bonds  and  judgments,  as  on  the  1st  day  of  *  437 
December,  1791,  being  one  year  after  the  death  of  the 
said  testator  William  Graham,  and  that  interest  should  there- 
after be  calculated  upon  the  amount  remaining  due  upon  the 
said  bonds  and  judgments  after  such  deduction,  until  the 
same  should  amount  to  the  said  sum  of  6703Z.  Ba. ;  and  that 
the  Court  having  decided  (upon  the  said  exception  taken  as 
aforesaid  to  the  said  report  made  in  the  above-mentioned 
cause  of  Q-raham  v.  CamphelV)  that  no  interest  should  be  cal- 
culated beyond  that  amount,  in  respect  that  the  said  judg- 
ments were  for  the  penalties  of  the  said  bonds,  the  said  sum 
of  6703Z.  5«.  would  still  remain  due  and  owing  to  him  the 
respondent  William  Graham,  upon  and  by  virtue  of  the  said 
judgments,  after  deducting  the  amount  of  the  said  legacies, 
at  the  end  of  one  year  after  the  death  of  the  said  testator 
William  Graham,  in  manner  above  mentioned:  and  the  said 
Master  thereby  further  certified,  that  upon  consideration  of 
the  circumstances  thereinbefore  set  forth,  and  of  the  evidence 
laid  before  him,  it  did  not  appear  to  him  that  it  ought  to  be 
found  that  the  said  legacies  were  to  be  considered  as  having 
been  adeemed,  or  that  they  were  paid  and  satisfied,  or  that 
no  interest  was  due  upon  the  said  legacies,  or  that  the  prin- 
cipal sums  thereof  should  be  set  off  and  deducted  from  the 
amount  due  to  the  respondent  William  Graham,  upon  the 
said  bonds  and  judgments,  as  on  the  said  1st  day  of  December, 
1791,  and  the  iirterest  thereafter  calculated  upon  the  amount 
which  would  then  remain  due  upon  the  said  bonds  and  judg- 
ments after  such  deduction,  until  the  same  should  amount  to 
6703Z.  5«. 

To  this  report  the  respondent  William  Graham  took  six 
several  exceptions :  — 

*  First,  for  that  the  Master  had  reported  the  said    *438 
legacies  of  lOOOZ.  and  lOOOZ.  to  be  due,  together  with 
interest  for  the  same  from  the  1st  day  of  December,  1791> 
being  one  year  after  the  testator's  death,  up  to  the  11th  of 
April,  1829,  the  date  of  the  said  report ;  whereas  the  Master 
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ought  to  have  certified  that  there  is  not  any  thing  due  to  die 
said  complainant  in  respect  of  the  said  two  legacies,  or  either 
of  them. 

A  similar  exception  was  taken  as  to  the  report  on  the  lega- 
cies of  5001.  and  5001. 

Third,  that  the  Master  ought  to  have  found  that  the  said 
legacies  are  to  be  considered  adeemed,  or  otherwise  that  it 
ought  to  be  presiuned  that  the  same  were  paid  and  satisfied. 

Fourth,  that  the  Master  ought  to  have  certified  that  the 
'  principal  of  the  legacies  of  lOOOZ.  and  1000/.  should  be  set 
off  and  deducted  from  the  amount  due  to  the  said  defendant 
upon  the  said  bonds  and  judgments  as  in  the  said  report 
mentioned  as  on  the  said  1st  day  of  December,  1791,  and  that 
interest  should  thereafter  -be  calculated  upon  the  amount 
remaining  due  upon  the  said  bonds  and  judgments  after  such 
deduction,  until  the  same  should  amount  to  the  said  sum  of 
6703Z.  58. 

A  fifth  exception  was  taken,  in  similar  terms,  to  the  Mas- 
ter's report  as  to  the  two  legacies  of  600Z.  and  500Z. 

The  sixth  exception  was,  that  the  said  Master  had  calcu- 
lated and  ascertained  ther  amount  or  value  in  sterling  money 
of  the  four  several  legacies  of  1000?.,  lOOOZ.,  600/.  and  500Z., 
Jamaica  currency,  and  the  interest  thereon  respectively,  ac- 
cording to  the  par  rate  of  exchange  between  Jamaica  and 
England,  and  had  accordingly  found  that  there  is  now  due 
to  the  said  John  Graham  Campbell,  for  the  aforesaid 
*489  several  *  legacies  of  1000?.  and  lOOOZ.,  Jamaica  cur- 
rency, the  principal  sum  of  sterling  money  of  14282. 
11».  5d.j  and  for  interest  thereon  at  the  rate  of  42.  per  cent 
per  annum,  the  sum  of  20672.  5«.  lid.  sterling ;  and  that  there 
is  also  due  to  the  said  John  Graham  Campbell,  for  the  said 
two  several  legacies  of  6002.  and  6002.,  Jamaica  currency,  the 
principal  sum  in  sterling  money  of  7142.  6«.  S^d.,  and  for 
interest  thereon,  at  the  rate  of  42.  per  cent  per  annum,  the 
sum  of  10832.  128.  lid.  sterling ;  whereas  the  Master  ought 
to  have  calculated  and  ascertained  the  amount  or  value  in 
sterling  money  of  the  said  several  legacies,  and  the  interest 
thereon  (if  the  said  legacies  and  any  interest  thereon  shall  be 
found  payable)  at  the  rate  or  premium  of  what  is  called  22i 
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per  cent  on  the  sterling  value  of  bills  of  exchange  drawn  in 
Jamaica  upon  persons  in  England,  which  was  the  premium 
on  such  bills  according  to  the  last  advices  received  from 
Jamaica  respecting  such  premium  ;  and  that  accordingly  the 
sum  of  583Z.  Is.  9id.  is  the  sum  which  should  be  paid  in 
London  as  the  value  of,  and  to  discharge  a  sum  of  lOOOL 
Jamaica  currency ;  whereby  the  sums  of  1166Z.  S«.  Id.  and 
1688Z.  10«.  6d.,  5SSL  Is.  9id.  and  Mil.  bs.  8d.  only,  and  not 
the  above-mentioned  sums  of  1428Z.  lis.  5c2.,  2067Z.  58.  11(2., 
714Z.  5«.  8id.  and  1088Z.  128.  lid.,  would  be  due  in  respect 
of  the  principal  and  interest  of  the  said  legacies. 

The  said  cause  of  Campbell  v.  Graham  came  on  to  be 
heard,  on  further  directions,  and  on  the  said  exceptions,  be* 
fore  the  Master  of  the  RoUs,  who  on  the  8th  March,  1830, 
overruled  all  the  exceptions  but  the  fourth ;  and  declared, 
that  the  amount  of  the  two  several  legacies  of  1000/.  and 
lOOOZ.,  Jamaica  currency,  in  the  Master's  report  certi- 
fied to  be  due  to  *  the  appellant  John  Graham  Camp-  *  440 
bell,  as  administrator  of  John  Campbell,  deceased,  was 
to  be  considered  as  giving  to  the  legatee  a  right  of  retainer  as 
on  the  1st  day  of  December,  1791,  being  the  end  of  one  year 
after  the  death  of  the  said  William  Graham  the  testator,  to 
the  amount  of  the  said  two  legacies,  out  of  the  debt  due  by 
the  said  John  Campbell,  deceased,  to  the  said  testator  Wil- 
liam Graham,  upon  the  said  bonds  on  which  the  said  judg- 
ments were  obtained,  and  to  be  considered  as  applied,  first, 
in  payment  of  the  interest,  and  the  remainder  (if  any)  in 
payment  of  principal  of  the  said  debt ;  and  that  the  accoimt 
between  the  parties  to  the  said  suit  was  to  be  computed  upon 
the  principle  of  such  retainer ;  and  that  it  should  be  referred 
back  to  the  said  Master  to  inquire  what  was  due  upon  the 
said  judgments  on  the  2d  day  of  June,  1794,  when  they  were 
obtained,  having  regard  to  the  declaration  thereinbefore  con- 
tained as  to  the  right  of  retainer  in  respect  of  the  said  two 
legacies  of  1000/.  and  1000/.,  Jamaica  currency ;  and  that  the 
said  Master  was  to  compute  interest  at  the  rate  of  5/.  per  cent 
per  annum,  on  what  he  should  so  find  to  be  due  on  the  said 
2d  day  of  June,  1794,  upon  the  said  judgments,  from  the 
said  2d  day  of  June,  1794,  until  the  amount  due  on  the  said 
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judgments,  together  with  the  costs  therein  mentioned,  should 
have  reached  the  sum  of  67081.  6«.  sterling,  being  the  amount 
of  the  penalties  of  the  said  bonds  and  of  the  said  costs  men- 
tioned in  the  said  judgments ;  apd  that  the  said  Master  was 
to  compute  subsequent  interest  at  the  rate  of  4Z.  per  cent  per 
annum  on  the  two  legacies  of  5001.  and  500Z.,  Jamaica  cur- 
rency, in  the  said  report  mentioned,  from  the  time  down  to 
which  he  had  already  computed  interest  thereon ;  and 

*  441    that  the  amount  which  the  said  *  Master  should  find  to 

be  due  for  principal  and  interest  of  the  said  two  lega- 
cies of  500Z.  and  5002.,  Jamaica  currency,  should  be  set  off 
against  the  said  sum  of  6708Z.  5«.,  the  amount  of  the  penalties 
of  the  said  bonds  and  costs  as  aforesaid,  and  the  remainder  of 
the  said  sum  of  6708Z.  68.,  after  such  set-off  as  aforesaid, 
should  be  considered  and  taken  as  the  debt  due  by  the  estate 
of  the  said  John  Campbell,  deceased,  to  the  estate  of  the  said 
testator,  William  Graham,  upon  the  said  judgments,  after  such 
retainer  and  set-off,  in  satisfaction  of  the  said  four  legacies 
of  lOOOZ.,  lOOOZ.,  5001.  and  500Z.,  as  thereinbeforfe  directed. 

The  present  appellant,  John  Graham  Campbell,  appealed 
against  this  order  of  the  8th  March,  1830,  complaining  of  the 
allowance  of  the  said  fourth  exception,  and  the  directions 
consequential  thereon.  The  respondent,  William  Graham, 
also  appealed  against  it,  stating  that  the  said  second  and  sixth 
exceptions  ought  to  have  been  allowed ;  and  that  it  ought  to 
have  been  declared  that  there  was  not  any  thing  due  in 
respect  of  the  said  two  legacies,  6002.  and  6002.,  or  either  of 
them,  but  that  the  same  must  be  presumed  to  have  been  paid 
and  satisfied,  or  if  the  same  were  not  to  be  presumed  to  have 
been  paid  and  satisfied,  then  that  the  amoimt  or  value  thereof, 
and  of  the  interest  thereon,  ought  to  have  been  calculated 
and  ascertained  at  the  rate  of  what  is  called  22i  per  cent  on 
the  sterling  value  of  bills  of  exchange  drawn  in  Jamaica  upon 
persons  in  England,  which  was  the  premium  upon  such  bills 
according  to  the  last  advices  received  from  Jamaica  previous 
to  the  date  of  the  said  Master's  report. 

Both  the  said  petitions  of  appeal  came  on  for  hearing  be- 
fore the  Lord  Chancellor  in  the  months  of  July  and 

*  442   August,  1831,  and  on  the  23d  day  of  August,  *  1831, 
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his  Lordship  made  the  following  order  on  the  two  peti- 
tions :  On  the  petition  of  appeal  of  the  present  appellant, 
it  was  ordered  that  the  decretal  order,  dated  the  8th  day  of 
March,  1880,  should  be  affirmed :  and  on  the  petition  of  ap- 
peal of  the  respondent  William  Graham,  it  was  declared,  that 
the  two  legacies  of  500Z.  and  500L  Jamaica  currency,  must  be 
presumed  to  have  been  paid  and  satisfied,  and  the  said  order 
of  the  8th  of  March,  1830,  as  to  the  said  legacies  of  5001. 
and  600Z.  Jamaica  currency,  and  interest,  was  reversed :  and 
it  was  ordered,  that  the  sum  of  17801.  5«.  6d.,  being  the 
amount  which  was  under  or  by  virtue  of  the  said  last-men- 
tioned order  set  off  or  deducted  by  the  Master,  by  his  report 
bearing  date  the  29th  day  of  May,  1830,  for  principal  and  inter- 
est of  the  said  last-mentioned  legacies,  from  the  debt  therein 
appearing  to  be  due  by  the  estate  of  the  said  John  Campbell, 
deceased,  to  the  estate  of  the  said  testator  William  Graham,  was 
to  be  considered  and  taken  as  further  part  of  the  said  debt. 

After  this  order  was  made,  Wm.  Graham  died,  and  admin- 
istration de  bonis  non  of  the  testator  was  taken  out  by  the 
present  respondent. 

Sir  J.  Scarlett  and  Mr.  Tinney^  for  the  appellant.  —  The 
general  principle  on  which  the  Master's  report  is  foimded, 
and  on  which  the  decree  of  the  Lord  Chancellor  proceeded,  is 
not  questioned. 

[The  Lord  Chancellor.  —  The  only  doubt  I  had  was  not 
on  the  principle  or  on  the  law,  but  as  to  the  application  of  the 
law,  regard  being  had  to  the  want  of  parties.] 

• 

The  lapse  of  time  here  is  not  sufficient  to  constitute  a  bar 
to  the  proceeding.  Two  bond  debts  were  due  from  John 
Campbell,  the  legatee,  to  the  testator.  The  will  of  the 
testator  states,  that  the  legacies  are  *  to  be  paid  out  of  *  443 
the  bond  debts.  At  the  time  that  that  will  was  made 
no  bond  debts  existed  from  Campbell  to  the  testator.  The 
question  therefore  is,  whether  the  will  of  the  testator  could 
be  taken  to  apply  to  debts  afterwards  becoming  due  to  him 
from  Campbell.    It  may  be  said,  that  although  no  bonds 
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existed  at  the  time  of  the  will,  non  constat  but  that  the  testa- 
tor might  contemplate  a  loan  and  a  bond,  and  might  mean 
that  the  legacies  to  be  given  to  the  young  ladies  should  be 
paid  by  Campbell.  But  it  is  highly  probable  that  the  leg- 
acies were  only  to  be  paid  when  the  bond  debts  were  paid. 
In  1791  Mr.  Campbell  and  his  sisters  were  in  England,  and 
had  no  representative  in  Jamaica.  The  principle  in  Courts  of 
Equity  is,  that  where  a  rule  would  press  hardly  upon  a  par- 
ticular party,  the  Court  ought  to  adopt  the  exception  rather 
than  the  rule.  That  is  especially  the  case  with  regard  to  the 
Statute  of  Limitations.  If  absence  would  l^  a  good  answer 
in  a  Court  of  Law,  it  must  surely  be  so  in  a  Court  of  Ek][uity ; 
and  in  the  present  case  that  argument  of  absence  applies  with 
more  fbrce,  as  there  was  no  representative  of  James  Graham 
in  this  country.  Besides,  there  is  no  proof  that  at  any  time 
within  the  period  when  the  statute  is  said  to  have  constituted 
a  bar,  there  were  any  assets  of  the  party  here.  There  is  no 
doubt  that  the  testator  had  considerable  real  estate  in  Scot- 
land, but  he  had  no  personal  assets  in  England,  which  is 
shown  by  the  fact  that  the  representative  did  not  take  out 
administration  in  England  till  1821,  and  then  only  did  so  for 
the  purpose  of  recovering  the  debt  due  on  these  bonds. 
These  were  the  only  assets  recoverable  in  England,  and  these 
appellants,  therefore,  could  not  make  any  process  available 

here.    The  same  circumstance  rebuts  any  presumption 
*  444   that  these  legacies  *  have  been  paid,  since  there  bad 

been  no  person  representing  William  Graham  to  pay 
them.  The  small  consideration  given  for  the  legacy  may  be 
remarked  upon.  But  suppose  that  none  at  all  had  been  given, 
natural  love  and  affection  between  parties  so  nearly  related 
would  have  been  sufiBcient.  The  nature  of  the  debt  and 
the  circumstances  of  the  parties  must  be  taken  into  considera- 
tion here ;  and  any  one  looking  at  them,  must  admit  that 
there  is  greater  reason  to  presume  that  the  debts  were  satis- 
fied, than  that  the  legacies  were.  The  parties  evidently  sup- 
posed that  one  debt  could  be  set  off  against  another.  The 
question  about  the  exchanges  cannot  be  brought  into  this 
case.  Both  the  funds  are  in  England ;  both  the  parties  are 
here ;  the  accounts  are  to  be  rendered  here  ;  and  the  legacies 
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are  not  chaiged  on  fands  in  Jamaica,  so  that  there  is  nothing 
to  let  in  the  question  whether  a  debt  due  in  Jamaica  to  be 
paid  from  English  funds,  is  liable  to  be  affected  by  the  ex- 
change between  the  two  countries.  If  the  Statute  of  Limi- 
tations is,  by  analogy,  to  be  applied  to  this  case,  then  what 
part  of  it  is  to  be  held  applicable  ?  Is  it  that  which  gives 
twenty  years  as  the  limited  period  in  ejectments,  or  six  years 
in  simple  contract  debts  ?  The  only  case  where  satisfaction 
was  presumed  was  that  of  Jones  v.  TuhervUle  (a). 

[The  Lord  Chancellor.  —  My  difficulty  is  this.  If  you 
once  admit  that  length  of  time,  forty  years  for  instance,  would 
be  a  bar,  by  operating  a  presumption  of  payment,  how  can 
you  say  that  twenty-seven  years  would  not  do?  There  are 
two  classes  of  cases  in  which  the  principle  of  limitation  has 
been  adopted  in  the  way  pointed  out  in  your  argument.] 

The  question  here  is  not  as  upon  a  simple  legacy, 
but  as  upon  a  legacy  of  a  *  particular  sort,  in  which  a  *  445 
question  of  this  kind  would  necessarily  arise.  There 
is  no  groimd  for  the  presumption  of  payment  of  these  legacies, 
here  or  in  Jamaica.  It  is  not  likely  that  these  ladies  should 
go  to  Jamaica  to  sue  for  a  legacy  of  500Z.  In  Jones  v.  Tuber-- 
vUle^  (i)  the  bill  was  filed  by  the  second  husband  of  the 
legatee,  and  the  presumption  against  him  was  therefore  very 
strong,  so  that  that  case  cannot  be  made  an  analogy  for  the 
present.  In  Pickering  v.  Lord  Stav^ford  (js)  there  was  a 
lapse  of  thirty-five  years,  and  that  was  not  a  case  of  a  legacy, 
but  of  the  less  powerful  claim  of  the  next  of  kin ;  and  yet 
an  account  was  decreed,  and  the  right  of  the  next  of  kin  was 
established.  That  case  was  much  stronger  than  the  present ; 
there  many  of  the  parties  were  dead ;  here  they  are  alive,  and 
can  be  examined.  Besides  the  other  objections  to  the  pre- 
sumption of  payment,  there  are  no  receipts,  nor  is  any  pretence 
set  up  that  any  such  were  ever  given. 

Mr.  Knight  and  Mr.  Simpkinson^  for  the  respondent.  —  The 

(a)  2  Ves.  Jr.  11.  (6)  2  Ves.  Jr.  11. 

(c)  2  Ves.  Jr.  272,  581. 
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• 

question  as  to  the  currency  is  not  now  under  discussion. 
The  only  question  is,  as  to  the  presumption  of  payment. 
There  is  every  thing  here  to  bar  the  appellant's  demaud.  A 
case  of  a  will  coming  into  operation  in  1791,  and  no  proceed- 
ings taken  under  it  for  thirty  years  afterwards,  is  one  in  which, 
primdfacie^  the  burden  lies  on  the  claimant  to  deliver  himself 
from  th6  operation  of  the  rule  of  law.  Has  the  claimant  done 
so  in  the  present  instance  ?  Certainly  not.  The  youngest  of 
the  ladies  attained  the  age  of  sixteen  in  1778.  When  the  tes- 
tator died  in  1790,  she  was,  therefore,  at  least  thirty-two  years 

old  at  the  time  of  his  death.     It  is  found  as  a  fact,  that 
*  446    both  these  ladies  were  born  in  Jamaica ;  and  what  *  is 

still  more  material,  they  were  unmarried,  were  sui 
juris^  were  domiciled  in  the  country  of  the  legacy,  of  the  tes- 
tator, and  of  the  assets,  at  the  death  of  the  testator  in  1790. 
The  point  as  to  the  exact  time  when  these  parties  left 
Jamaica,  is  permitted  by  them  to  remain  in  doubt.  That 
being  the  case,  they  have  no  right  to  ask  this  House  to  make 
any  presumption,  depending  on  that  fact,  in  their  favour. 
The  mere  fact  of  the  absence  of  the  testator  from  a  colony, 
and  of  his  residence  in  the  mother  country,  will  not  relieve 
the  party  from  the  effects  of  the  Statute  of  Limitations,  when 
suing  in  this  country.  There  is  nothing  to  show  that  he  had 
abandoned  his  domicile  in  Jamaica ;  but  at  all  events,  those 
who  now  claim  their  legacies  were  then  domiciled  there. 
This  case  was  not  brought  into  the  Court  of  Chancery  till 
above  thirty  years  after  the  death  of  the  testator.  One  of  the 
parties  has  left  it  in  doubt  whether  she  left  Jamaica  before 
or  after  the  death  of  the  testator;  the  other,  Henrietta  Camp- 
bell, was,  no  doubt,  there  after  his  death.  That  is  sufficient 
against  both  of  them ;  for,  in  fact,  one  was  there,  and  the 
presumption  as  to  the  other,  who  has  left  the  matter  in  doubt 
upon  her  evidence,  must  be  taken  strongly  against  her.  The 
supposed  assignment  of  these  two  ladies  to  the  appellant  was 
made  in  December,  1818,  just  at  the  very  moment  when  it 
was  most  material  for  the  present  appeUant  to  find  a  reason- 
able answer  to  the  demand  on  the  bonds  then  set  up  against 
him  by  the  respondent.  In  point  of  practice,  though  not  of 
law,  there  should  be  an  indorsement  of  the  consideration  for 
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the  assignment  of  these  legacies  on  the  back  of  the  deed.' 
There  is  no  such  indorsement ;  a  fact  which  in  itself  is  calcu- 
lated to  throw  a  suspicion  on  the  case.  These  ladies  would 
be  barred  in  Jamaica  from  maintaining  the  present 
♦  claim.  They  are  at  least  equally  barred  in  England ;  *  447 
but,  if  they  were  not,  the  Court  of  Chancery  here 
would  not  allow  them  to  proceed  against  the  rules  of  an 
English  Court  of  Equity,  merely  because  they  might  proceed 
in  such  a  case  in  Jamaica.  This  House  will  look  at  this  case 
as  an  English  case.  How  then  would  it  stand  ?  without  the 
slightest  pretence  for  being  brought  into  a  court.  One 
excuse  made  for  the  delay  is,  that  there  was  for  some  years 
no  personal  representative  of  the  testator  in  this  country. 
But  that  is  not  enough ;  for  the  domicile  of  the  assets  was 
here ;  and  the  assets  being  here,  they  ought  to  have  applied 
to  get  some  person  appointed  as  personal  representative  here. 
It  is  not  true  that  the  only  presiunption  for  the  respondent  is 
that  of  payment ;  there  is  also  the  presumption  of  release, 
and  of  any  of  those  other  means  by  which  rights  long  neg- 
lected to  be  claimed  may  be  extinguished.  Lord  Alvanley 
said,  that  the  powers  of  a  Court  of  Equity  were  not  to  be 
called  into  activity  by  such  negligent  plaintiffs.  In  the  case 
of  Smith  V.  CZay,  (a)  Lord  Camden  says,  "  A  Court  of 
Equit}'',  which  is  never  active  in  relief  against  conscience  or 
public  convenience,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  right,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call  forth 
this  Court  into  activity  but  conscience,  good  faith,  and  rea- 
sonable diligence.  Laches  and  negligence  are  always  dis- 
countenanced ;  and,  therefore,  from  the  beginning  of  this 
jurisdiction  there  was  always  a  limitation  to  suits  in  this 
court."  In  Chalmer  v.  Bradley^  (6)  Sir  T.  Plumeb, 
the  Master  of  the  Rolls,  said,  "  The  principles  *  which  *  448 
have  governed  the  Courts  of  Equity  in  applying  length 
of  time  as  a  bar  to  relief,  do  not  proceed  on  the  ground  of 
individual  hardship  or   loss.      Public   policy  requires   that 

(a)  Amb.  645;  and  3  Bro.  C.  C.  639,  where  the  judgment  is  more 
fully  reported. 

(6)  1  Jac.  &  W.  63. 
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persons  should  not  lie  by  and  call  for  accounts  at  a  distant 
period.  It  is  not  as  a  bar,  by  analogy  to  the  statute,  that 
the  length  of  time  operates  here,  but  it  gives  a  ground  for 
presuming  in  favour  of  the  length  of  possession.  It  is  on 
this  principle,  that  in  Courts  of  Law  Acts  of  Parliament, 
grants  and  releases,  have  frequently  been  presumed.^'  In 
Jones  V.  TubervUley  (a)  Lord  Commissioner  Etre  said,  ^*  It  is 
a  presumption  of  fact  in  legal  proceedings  before  juries,  that 
claims  the  most  solemnly  established  on  the  face  of  them, 
will  be  presumed  to  be  satisfied  after  a  certain  length  of 
time."  The  same  principle  was  afterwards  adopted  by  the 
Master  of  the  Rolls,  in  Hercy  v.  Dinwoody.  (6)  The  appel- 
lants here  have  clearly  brought  themselves  within  this  prin- 
ciple, and  must  take  the  consequences  of  it.  In  Foster  y. 
Hodgson^  (c)  Lord  Eldon  even  inclined  to  think  that  the 
Statute  of  Limitations  would  be  a  good  defence  by  demurrer. 
In  Montresor  v.  WiUiams^  (jd)  the  Court  presumed  strongly 
in  favour  of  the  payment  of  legacies,  though  the  land  sold 
was  charged  with  the  payment  of  those  legacies,  because 
there  had  not  been  any  demand  of  them  within  a  reasonable 
time.  The  same  principle  has  been  adopted  by  the  legislature 
in  the  recent  statute,  (e)  That  statute  does  but  embody  the 
rules  on  which  Courts  of  Equity  have  long  acted.  Every 
analogy  of  law,  therefore,  is  against  the  appellant. 

Sir.  J.  Scarlett^  in  reply.  —  There  is  no  ground  for 
charging  laches  a«  against  the  legatees  m  Jamaica. 
*  449  *  All  the  parties  resided  in  England,  the  property  had 
become  assets  in  England,  and  it  could  not  be  sued 
for  except  here :  yet  here  there  was  no  personal  representa- 
tive, and  consequently  no  one  against  whom  a  suit  could  be 
instituted.  There  is  no  pretence  of  laches,  so  as  to  warrant 
the  Court  of  Equity  in  treating  the  mere  lapse  of  time  as  a 
bar  to  this  suit. 

The  Lord  Chancellor.  —  My  Lords,  this  case  is  now,  by 

(a)  2  Ves.  Jr.  13.  (6)  2  Ves.  Jr.  87. 

(c)  19  Yes.  185.  (d)  Roper  on  Legades,  by  White,  792. 

(e)  3  &  4  W.  4,  c.  42. 
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the  judicious  course  adopted  by  the  leaxned  counsel,  disen- 
cumbered of  some  of  the  points  on  which  it  was  argued  in  the 
Court  below.  The  only  point  now  relied  on  is  that  which 
was  raised  on  the  second  exception,  namely,  whether  a  lapse 
of  twenty-seven  years,  without  claim,  is  sufficient  for  the 
Court  to  presume  that  the  legacies  have  been  satisfied.  The 
important  object  for  which  I  recommended  the  appeal  has 
now  gone  by,  since  the  recent  Act  has  embodied  the  principle 
of  treating  specialty  debts  in  the  same  way  as  legacies.  I  am 
very  sorry  that  I  have  not  the  assistance  of  the  Lord  Chief 
Baron  (Lord  Ltndhubst)  on  this  occasion;  but  I  had  the 
choice  of  evils,  that  of  delaying  the  hearing  to  procure  his 
assistance,  or  of  alone  hearing  the  case,  without  putting  the 
parties  to  further  delay  and  expense.  I  thought  it  my  duty 
to  adopt  the  latter  alternative.  I  shall  take  time  to  consider 
the  judgment. 

August  12. 

The  Lord  Chancellor.  —  My  Lords,  this  was  an  appeal 
from  a  judgment  of  the  Court  of  Chancery,  delivered  by 
mjseU  upon  three  exceptions,  upon  all  of  which  his  Honor 
the  Master  of  the  Rolls  had  given  his  judgment  in  the  Court 
below,  (a)    Upon  all  those  three  exceptions,  those  being 
three  out  of  about  seven,  to  the  Master's  report,  the 
judgment  of  his  Honor  was  *  brought  by  appeal  to  the    *  460 
Court  where  I  have  the  honour  to  preside.    The  first 
of  the  exceptions  respecting  the  mode  of  taking  the  account 
and  set-off,  and  the  third  of  the  exceptions  respecting  the 
currency  in  which  the  legacy  was  to  be  paid,  came  before  me, 
and  upon  argument  and  full  consideration  of  the  case,  I  saw 
no  reason,  with  respect  to  them,  to  differ  from  his  Honor,  and 
I  afi&rmed  that  judgment.    The  second  was  the  most  material 
of  the  three  objections,  and  upon  that  it  was  my  misfortune, 
after  the  best  consideration  I  could  give  to  the  case,  to  differ 
from  his  Honor ;  and  that  difference  was  upon  the  ground, 
not  of  the  fact  whereupon  it  has  been  judiciously  rested  here, 
but  of  the  law  in  respect  of  the  length  of  time,  which  his 
Honor  saw  no  reason  whatever  to  consider  as  a  bar  to  the 

(a)  1  B.  &  MyL  458. 
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claim  of  the  legacy.  That  length  of  time  constitutes  a  bar 
in  the  legal  and  strict  sense  of  the  word  I  never  asserted,  and 
am  not  now  prepared  to  maintain  ;  but  that  it  is  to  be  taken 
into  account  in  a  Court  of  Equity,  and,  above  aU  things,  that 
a  party  shall  not  lie  by  for  twenty-seven  years,  and  then  come 
and  claim  a  legacy  which  he  might  have  obtained  earlier  by 
asking  in  the  proper  way ;  that  if  he  does,  such  conduct  shall 
be  imputable  to  him  as  laches,  if  not  for  blame,  at  least  for 
damnification  of  his  case ;  that  it  x  shall  be  available  to  the 
other  party,  who  has  been  greatly  prejudiced  by  it,  who  has 
been  lulled  into  a  belief  that  there  was  no  claim  against  him, 
and  who  having  had  the  distribution  of  the  fund  as  if  none 
were  ever  to  be  asserted,  has  arranged  his  affairs  under  that 
belief;  that  he  shaU  have  a  right  in  equity  to  complain  of 
such  conduct,  I  cannot  doubt.  I  hold  this  to  be  so  clear  as 
not  to  admit  of  a  doubt,  and  not  to  require  an  argument ;  and 

on  the  facts  of  this  case,  particularly  that  of  this  claim- 
*  451    ant  being  an  *  assignee,  the  purchaser  of  a  legacy,  one 

who  had  purchased,  I  think,  at  the  rate  of  about  twenty 
per  cent,  who  had  bought  a  500Z.  legacy  for  about  201,  or  25/., 
I  cannot  but  feel  that  this  objection  as  to  a  bar  by  time  and 
as  to  laches,  and  lying  by  and  sleeping  over  his  rights,  arises 
more  strongly  in  a  case  of  this  sort  than  in  the  ordinary  case 
of  a  first  legatee,  the  first  person  beneficially  interested  in  the 
bequest,  I  hold  this  proposition  to  be  too  clear  to  admit  of  a 
doubt,  or  to  require  a  reason.  My  Lords,  when  this  case 
was  brought  before  me,  I  naturally  referred  again  to  the 
whole  of  the  argument,  went  through  the  authorities,  tried 
to  satisfy  myself  that  there  was  some  doubt  of  the  law  which 
I  had  there  laid  down ;  and  when  the  cause  came  on  to  be 
argued,  the  first  thing  I  heard,  not  to  my  surprise,  for  I  knew 
the  great  skill  and  judgment  of  the  very  learned  counsel,  but 
to  my  satisfaction  certainly,  was  an  admission  that  they  did 
not  quarrel  with  the  law  as  laid  down  in  the  Court  below, 
that  they  did  not  maintain  any  other  law  whereupon  the 
judgment  of  the  Master  of  the  Rolls  might  in  the  first  in- 
stance be  rested,  but  they  denied  the  application  of  the  law 
to  the  present  facts  of  this  case,  for  reasons  which  they  assign : 
therefore,  all  I  had  to  do  was  to  look  into  them,  and  see  if  I 
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had  omitted  any  consideration  of  law  in  giving  my  judgment. 
I  resorted  to  my  notes,  made  interlocularily  and  for  the  pur- 
pose of  the  judgment,  as  is  my  practice,  during  the  course  of 
the  argument;  I  resorted  also  to  the  printed  report,  but 
chiefly  to  my  own  notes  and  my  recollection  of  the  case  and 
the  authorities,  and  I  have  now  the  most  distinct  recollec- 
tion that  my  opinion  was  made  up,  both  on  the  facts  and 
the  law,  both  on  principles  and  on  their  application 
*  to  the  particular  case.    My  Lords,  I  do  assure  your    *  452 
Lordships  that  had  it  been  otherwise,  I  should  ^t  once 
have  moved  your  Lordships  to  reverse  my  judgment,  for  I 
think  that  there  is  no  mistake  so  great  as  that  of  maintaining, 
unless  most  completely  warranted  in  doing  so,  your  own 
decision  in  the  last  resort ;  for  the  bare  authoritative  affirm- 
ance will  not  satisfy  the  profession,  who  are  the  public  for 
this  purpose,  and  if  their  opinion  continues  against  it,  the 
decision  will  have  no  weight  whatever.    But  it  is  not  so  in 
the  present  case.    The  reflection  I  have  given  to  the  whole 
case,  the  admission  on  all  hands  that  the  law  is  rightly  de- 
cided, that  there  is  no  doubt  about  that,  the  resting  the  case 
on  the  facts,  my  recollection  that  the  facts  had  been  present 
to  my  mind  at  the  time,  my  refreshing  my  recollection,  my 
again  going  through  the  facts  of  the  case  painfully  and  elabo- 
rately, and  scrutinizing  the  application  of  the  law  (the  ad- 
mitted soimd  law)  to  them,  has  led  to  the  result  on  which  I 
am  now  about  to  ground  the  motion,  which,  without  more 
argiunent,  I  shall  submit  to  your  Lordships,  that  the  judg- 
ment of  the  Court  below  ought  to  he  affirmed ;   but  with 
respect  to  the  costs,  I  shall  not  recommend  your  Lordships  to 
give  any  costs  as  to  the  general  appeal.     Upon  one  ground  I 
am  disposed  to  give  the  costs,  if  there  be  any  means  of  ascer- 
taining them.     I  have  stated  to  your  Lordships,  in  the  outset 
of  my  observations,  that  there  were  three  exceptions  decided 
by  his  Honor,  and  made  the  subject  of  appead  before  me  in 
the  'Court  of  Chancery ;  the  first  and  the  third,  touching  the 
right  of  set-off  and  touching  the  currency,  were  abandoned 
at  the   bar.     The  first  was  appealed  from,  and  the  appeal 
abandoned  at  the  bar ;  not  a  word  was  said  upon  it. 
*  If,  therefore,  I  have  any  means  of  separating  from    *  453 
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the  rest  of  the  case  the .  costs  attaching  upon  that,  I  shall 
be  disposed  to  make  that  exception,  aiid  give  that  moderate 
amount  of  costs. 

Judgment  afiSrmed  accordingly. 


APPEAL 

FROM  THE  COURT  OP  CHANCERY. 


BRAY  V.  BREE. 

1SS4. 

The  Rev.  Bidlaee  Bray,  Clerk      ....    Appellant. 
EuzABETH  Bree  (late  Elizabeth  Malkin),  \ 
Robert  Shank  Atcheson,  and  John  Tom-  >  Bespondents, 

LINSON ) 

Power,    AppoifUmerU. 

By  indenture  of  settlement,  a  fund  was  assigned  to  trustees  upon  trust 
for  all  and  every  the  child  and  children  of  a  marriage,  in  such  shares, 
at  such  age  or  ages,  and  subject  to  such  conditions  and  limitations,  as 
the  wife,  in  case  she  suryived  the  husband,  should  appoint.  There 
was  one  child  only  of  .the  marriage,  and  the  wife  surviving  the  hus- 
band, appointed  the  fund  to  that  child  for  her  separate  use  for  life, 
and  after  her  decease  to  such  persons  as  the  child  should  appoint,  and 
in  default  of  appointment,  to  the  child's  executors  or  administrators. 
The  child  by  her  will  appointed  to  the  fund,  and  died.  Held,  that  the 
power  in  the  settlement  was  well  exercised  by  the  wife,  and  that  the 
child's  appointment  by  her  will  carried  the  fund  to  her  appointee  after 
the  death  of  the  wife. 

July  7,  August  14. 

JosiAH  Spode  the  elder,  in  contemplation  of  the  marriage 

of  his  daughter,  the  respondent  Elizabeth  Bree,  then  Eliza* 

beth  Spode,  with  Broad  Malkin,  secured  to  her  the  sum  of 

8000Z.  with  interest,  by  his  bond  dated  the  25th  of  November, 
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1805 ;  and  she,  by  indenture  of  the  same  date,  being  the 
settlement  made  previous  to  the  marriage,  with  the  consent  of 
her  said  intended  husband,  assigned  the  bond  to  Wil- 
liam *  Spode  and  Josiah  Spode  the  younger*  in  trust,  *  454 
after  the  solemnization  of  the  marriage,  to  pay  the  in- 
terest thereof  to  herself  for  her  life  for  her  separate  use ;  and 
after  her  decease,  in  case  her  said  intended  husband  should  sur^ 
Tive  her,  to  pay  the  interest  to  him  for  his  life ;  and  after  the 
decease  of  the  suryivor  of  them,  then,  as  to  the  principal  of 
the  8000J.  (subject  to  their  joint  appointment  in  favour  of  the 
children  of  their  marriage),  in  case  Elizabeth  Spode  should 
happen  to  survive  her  said  intended  husband,  but  not  other- 
wise, '*  in  trust  for  all  and  every  the  child  and  children  of  the 
said  Elizabeth  Spode,  by  the  said  Broad  Malkin  to  be  begot- 
ten, in  such  shares  and  proportions,  and  to  be  paid  at  such 
age  or  ages,  time  or  times,  and  with  such  benefit  of  survivor- 
ship or  otherwise,  and  subject  to,  with  and  under  such  con- 
ditions, restrictions,  and  limitations  over  the  same  (to  be 
always  for  the  benefit  of  some  one  or  more  of  such  child  or 
children),  as  the  said  Elizabeth  Spode  alone,  at  any  time  or 
times,  by  any  deed  or  deeds,  writing  or  writings,  either  with 
or  without  power  of  revocation,  to  be  by  her  sealed  and  de- 
livered in  the  presence  of  and  attested  by  two  or  more  credit- 
ble  witnesses,  or  by  her  last  will  and  testament  in  writing,  or 
any  writing  in  the  nature  of  her  last  will  and  testament,  to 
be  by  her  signed  and  published  in  the  presence  of  and  to  be 
attested  by  the  like  number  of  witnesses,  should  direct,  limit, 
or  appoint ; "  and  in  default  of  such  direction  or  appointment 
by  Elizabeth  Spode,  in  the  event  of  her  surviving  her  said 
intended  husband,  without  having  jointly  with  him  made  any 
appointment  of  the  said  trust  fund,  or  as  to  so  much  of  the 
said  trust  premises,  whereof  no  complete  direction  or  appoint- 
ment should  have  been  made  by  her,  then  ^^in  trust  for 
all  and  every  the  child  or  children  of  *  the  said  Eliza-  *  455 
beth  Spode,  by  the  said  Broad  Malkin  to  be  begotten, 
equally  to  be  divided  amongst  them,  if  more  than  one,  share 
and  share  alike ;  and  in  case  there  should  be  but  one  such 
cbild,  then  in  trust  for  such  one  or  only  child,  for  his  and  her 
and  their  portion  and  portions ;  the  parts  and  shares  thereof, 
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or  the  whole  thereof,  to  be  paid  to  such  children  or  child/* 
being  a  son  or  sons,  on  the  attainment  of  the  age  of  twenty- 
one  years,  and  being  a  daughter  or  daughters,  at  the  like  age, 
or  on  marriage  with  such  consent  and  approbation  as  therein 
mentioned;  but  no  such  assignment,  transfer,  or  payment 
was  to  be  made  until  after  the  death  of  the  survivor  of  the 
said  Broad  Malkin  and  Elizabeth  Spode. 

The  indenture  further  provided  and  declared,  that  in  de- 
fault of  such  direction  or  appointment  as  aforesaid,  and  in 
case  any  such  child  or  children,  being  a  son  or  sons,  should 
attain  the  age  of  twenty-one,  or  being  a  daughter  or  daugh- 
ters, should  attain  the  age  of  twenty-one,  or  be  married  with 
such  consent  as  before-mentioned  before  such  age,  then  and 
from  thenceforth,  notwithstanding  the  postponing  the  pay- 
ment of  the  said  share  or  shares  till  after  the  decease  of  the 
said  Broad  Malkin  and  Elizabeth  Spode,  and  the  survivor  of 
them,  all  and  every  the  right  and  interest  of  the  same  son  or 
sons  so  attaining  the  said  age  of  twenty-6ne  years,  and  of 
such  daughter  or  daughters  so  attaining  the  like  age,  or  mar- 
rying with  such  consent  as  aforesaid  before  such  age,  of,  in, 
and  to  the  said  trust,  securities,  moneys,  and  premises,  or  such 
part  thereof  whereof  no  such  direction  or  appointment  should 
have  been  made  as  aforesaid,  should  respectively  be  and  be 
considered  as  a  vested  interest  in  the  same  child  or  children, 
and  should  be  transmissible  as  such  to  his,  her,  or  their 
*456  executors  or  administrators,  notwithstanding  *the 
subsequent  death  of  such  child  or  children  in  the  life- 
time of  their  said  parents,  or  of  the  survivor  of  them. 

The  marriage  between  the  respondent  Elizabeth  Bree  and 
Broad  Malkin  was  solemnized  shortly  after  the  date  of  the 
settlement.  In  the  year  1806  the  latter  died,  without  having 
joined  in  making  any  appointment  of  the  8000Z.,  leaving  a 
daughter,  Saba  Eliza  Malkin,  the  only  child  of  the  marriage, 
who,  in  April,  1826,  then  in  her  nineteenth  year,  married 
the  appellant,  with  the  consent  and  approbation  required  by 
the  settlement,  and  no  further  settlement  was  made  of  the 
8000Z. 

By  a  deed  poll,  dated  the  11th  of  April,  1827,  and  duly 
sealed,  delivered,  and  attested  in  conformity  with  the  above- 
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recited  power  contained  in  the  settlement  pf  1805,  the  re- 
spondent Elizabeth  Bree,  then  Elizabeth  Malkin,  appointed 
that  the  said  trustees,  and  the  trustee  and  trustees  for  the 
time  being  of  the  said  indenture  of  settlement,  should  stand 
possessed  of  and  interested  in  the  said  sum  of  8000Z.  secured 
by  the  said  bond,  and  other  the  securities  upon  which  the 
same  money,  or  any  part  thereof,  should  for  the  time  being 
be  invested  (subject  only  to  her  life-interest  therein),  upon 
trust  after  her  decease  to  pay,  assign,  and  transfer  the  same 
unto  such  person  or  persons,  for  such  interest  or  interests, 
and  in  such  parts  and  shares,  upon  such  trusts,  and  to  and 
for  such  ends,  intents,  and  purposes,  and  with  and  under  and 
subject  to  such  provisions  and  restrictions,  or  otherwise  in 
such  manner  and  form  as  the  said  Saba  Eliza  Bray  should,  at 
any  time  or  times,  and  from  time  to  time,  during  the  life  of 
her  the  said  Elizabeth  Bree,  or  after  her  decease,  and  not- 
withstanding her  then  present  or  any  future  coverture, 
by  any  deed  or  •  deeds,  or  writing  or  writings,  with  or  •  457 
without  power  of  revocation,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  or  testament  in  writing, 
to  be  by  her  signed  and  published  in  the  presence  of  two  or 
more  credible  witnesses,  direct  or  appoint.  It  is  unneces- 
sary, in  the  events  which  happened,  further  to  recite  the  deed 
poU. 

Saba  Eliza  Bray,  by  her  will,  dated  the  3d  of  January, 
1828,  and  duly  signed  and  published  as  required  by  the  last- 
recited  power  given  to  her  by  the  deed  poll,  directed  and 
appointed,  amongst  other  things,  that  the  before-mentioned 
trustees,  and  the  survivors  of  them,  their  and  his  executors, 
administrators,  and  assigns,  and  the  trustees  and  trustee  for 
the  time  being  of  the  said  indenture  of  settlement  of  Novem- 
ber, 1805,  should  stand  possessed  of  the  said  sum  of  8000Z. 
secured  by  the  said  bond,  and  other  the  securities  upon  which 
the  same  money,  or  any  part  thereof,  should  for  the  time 
being  be  invested,  from  and  after  the  decease  of  the  said 
£lizabeth  Bree,  in^  trust  for  the  absolute  benefit  of  her  dear 
uncle,  William  Hammersley,  formerly  William  Spode  (who 
was  one  of  the  trustees  of  the  settlement),  his  executors  and 
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administrators,  and  upon  and  for  no  other  trust,  intent,  or 
purpose  whatsoever."  She  appointed  William  Hammerslej 
sole  executor  of  her  will,  and  died  the  16th  of  May  following, 
without  altering  or  revoking  the  same,  and  it  was  afterwards 
duly  proved  by  her  said  executor  in  the  proper  Ecclesiastical 
Court. 

Josiah  Spode  the  elder  died  in  July,  1827,  having  bv  his 
will  appointed  his  sons,  the  said  William  Hammersley  and 
Josiah  Spode  the  younger,  executors^  by  whom  the 
*  458  same  was  shortly  afterwards  duly  proved  *  in  the  Pre- 
rogative Court  of  Canterbury.  On  the  death  of  Josiah 
Spode  the  younger,  the  respondent  John  Tomlinson  was 
appointed,  in  March,  1829,  a  trustee  of  the  settlement  of 
November,  1805,  under  a  power  therein  contained ;  and  Wil- 
liam Hammersley,  as  surviving  executor  of  Josiah  Spode  the 
elder,  invested  the  8000Z.  in  the  purchase  of  8521/.  19».  4d. 
three  per  cent  consolidated  bank  annuities,  in  the  names  of 
himself  and  John  Tomlinson,  upon  the  trusts  of  the  settlement 
of  1805. 

In  1827  the  appellant  filed  his  biU  in  Chancery,  and  thereby 
charged  that  no  valid  appointment  of  the  said  sum  of  8000/., 
under  the  power  contained  in  the  said  indenture  of  settle- 
ment of  1805,  had  ever  been  made ;  and  that  if  any  instrument 
purporting  to  be  a  valid  appointment  of  the  said  siim  had 
really  been  made,  yet  inasmuch  as  Saba  Eliza  Bray  was  the 
only  child  of  the  marriage  of  the  said  Broad  and  Elizabeth 
Malkin  (now  Elizabeth  Bree),  she  was  not  authorized,  under 
the  trusts  and  powers  in  the  said  indenture,  to  make  any 
appointment  of  the  8000Z.,  or  to  appoint  the  same  so  as  to 
give  it  to  Saba  Eliza  Bray  for  her  sole  and  separate  use,  or 
to  give  to  Saba  Eliza  Bray  a  power  of  appointing  the  said 
sum  by  will ;  and  the  appellant  thereby  further  charged,  that 
under  the  trusts  of  the  said  indenture  of  settlement,  Saba 
Eliza  Bray  had,  during  her  lifetime,  and  at  the  time  of  her 
death,  a  vested  interest  in  the  said  sum  of  8000Z.,  subject 
only  to  the  interest  of  Elizabeth  Malkin,  during  her  life ; 
and  that  the  appellant  having  survived  Saba  Eliza  Bray,  his 
late  wife,  was  entitled  absolutely  in  right  of  her,  upon  the 
death  of  Elizabeth  Malkin,  to  the  said  principal  sum ;  and 
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he  further  charged  and  insisted  that  the  8000Z.  ought  to  be 
properly  secured  upon  the  trusts  in  the  said  indenture 
*  of  settlement  of  1805,  in  that  behalf  contained,  for   *  459 
the  benefit  of  Elizabeth  Malkin,  for  her  life,  and  from 
and  after  her  decease,  for  the  absolute  benefit  of  the  appel* 
lant ;  and  he  prayed  that  the  trusts  of  the  said  indenture  of 
settlement  might  be  declared  and  carried  into  effect ;  and  that 
it  might  be  declared  that  he  was  entitled,  under  the  circum- 
stances aforesaid,  to  the  principal  sum  of  8000Z.,  upon  the  * 
death  of  Elizabeth  Malkin,  and  that  the  said  sum  of  8000Z. 
might  be  secured  and  invested  by  and  under  the  direction 
and  decree  of  the  Court,  and  that,  if  necessary,  the  said  sum 
of  8000Z.  might  be  raised  out  of  the  assets  of  Josiah  Spode 
the  elder. 

The  cause  came  on  to  be  heard  in  May,*1880,  before  the 
Vice-Chancellor,  and  his  honor  dismissed  the  bill,  (a) 

The  appellant  presented  his  petition  of  appeal  to  the  House 
of  Lords  in  November,  1880.  The  proceedings  on  the  appeal 
afterwards  became  abated  by  the  death  of  William  Hammers- 
ley,  one  of  the  respondents  thereto ;  but  upon  the  petition  of 
his  executors  and  personal  representatives,  the  Lords  were 
pleased  to  order  ihat  the  said  appeal  and  proceedings  might 
stand  revived  against  the  said  Elizabeth  Bree  (or  Malkin), 
and  Robert  Shank  Atcheson,  as  the  representatives  of  the 
said  William  Hammersley. 

Mr,  Preston  and  Mr.  William  Stissellj  for  the  appellant, 
now  argued,  that  as  the  power  of  appointment  over  the 
8000Z.,  given  by  Mrs.  Malkin  by  her  marriage  settlement,  was 
a  mere  power  of  distribution,  and  only  to  be  exercised  in  the 
event  of  there  being  more  than  one  child  of  the  marriage, 
and  as  there  never  was  more  than  one  child,  the  exer- 
cise of  *  the  power  by  Mrs.  Malkin  was  not  valid.  And  *  460 
even  should  the  words  giving  the  power  be  considered 
capable  of  a  construction  which  warranted  an. exercise  of  it 
in  favour  of  a  single  object,  yet  Mrs.  Malkin  had  so  exercised 
it  as  to  exceed  the  limit  to  which  the  power  would  be  legally 
extended. 

(a)  See  Bray  v,  Ebmmersley,  8  Sim.  613. 
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Sir  Edward  Sugden  and  Mr.  Knight^  for  tiie  respondents, 
insisted  that  the  power  of  appointment  vested  in  Elizabeth 
Bree  by  the  settlement  of  1805,  was  in  force,  and  subsisting, 
notwithstanding  the  circumstance  of  there  being  one  child 
only  of  her  marriage  with  Broad  MaUdn,  and  such  power 
was  well  exercised  by  the  deed  poll  of  the  11th  of  April, 
1827 :  And  that  deed  poll  having  been  effectual,  Saba  Eliia 
Bray  was  thereunder  enabled  to  dispose  of  the  property  by 
'  will,  as  she  had  done,  in  favour  of  William  Hammersley,  who 
was  therefore  alone  entitled  to  the  trust  fund,  subject  to  the 
life  interest  of  the  respondent  Elizabeth  Bree. 

The  cases  cited  on  both  sides  are  mentioned  and  conunented 
on  in  the  judgment. 

AuguBt  14. 

The  Lord  Chancellor.  —  My  Lords,  this  appeal  from  a 
decision  of  the  yice-ChanceUor  raised  a  question  of  consid- 
erable nicety,  although  now,  on  a  further  consideration  of  it, 
I  entertain  very  little  doubt  as  to  what  your  Lordship's  judg- 
ment ought  to  be.  The  nature  of  the  case,  rather  than  any 
great  difficulty  that  I  experienced  in  makiiig  up  my  mind  to 
advise  your  Lordships  on  it,  has  given  rise  to  the  intention  I 
have  of  entering  into  the  circumstances  somewhat  more  at 
large  than  I  otherwise  might  have  done  in  a  case  where  I 

saw  no  reason  to  differ  from  the  Court  below. 
*  461  *  Upon  the  marriage  of  Broad  Malkin  and  Elizabeth 
Spode,  by  a  settlement  then  made,  the  sum  of  8000/., 
secured  by  bond,  was  vested  in  trustees,  subject  to  the  joint 
appointment  of  the  husband  and  wife  among  the  child  or 
children  of  the  marriage.  I  need  not  state  the  terms  of  that 
power  of  appointment,  as  the  question  arises  not  upon  that, 
but  upon  the  several  appointment  of  the  wife,  she  surviving 
her  husband ;  which  was  in  exactly  the  same  terms,  word  for 
word,  as  the  power  of  appointment  given  to  the  two  jointly. 
The  fund  was  to  be  in  trust  for  all  and  every  the  child  and 
children  of  Elizabeth  Spode,  by  Broad  Malkin  to  be  begotten, 
in  such  shares  and  proportions,  and  to  be  paid  at  such  age  or 
ages,  time  or  times,  and  with  such  benefit  of  survivorship  or 
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otherwise,  and  subject  to  such  conditions,  restrictions,  and 
limitations  over  the  same  (to  be  always  for  the  benefit  of 
some  one  or  more  of  such  child  or  children),  as  the  said  Eliz- 
abeth Spode  alone,  by  any  deed  or  deeds,  writing  or  writings', 
to  be  by  her  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnes^s,  or  by  her  last 
will  and  testament  in  writing,  to  be  by  her  signed  and  pub- 
lished in  the  presence  of  and  to  be  attested  by  the  like 
number  of  witnesses,  should  direct  or  appoint.  The  settle- 
ment then  goes  on  to  provide  for  the  case  of  there  being 
'  neither  a  joint  appointment  by  the  husband  and  wife,  nor  a 
several  appointment  by  her,  in  execution  of  the  power;  in 
which  event  it  provides  for  the  transfer  of  the  fund  of  8000Z. 
to  the  child  and  children,  if  more  than  one,  share  and  share 
alike,  at  certain  ages  mentioned. 

Mrs.  Malkin  survived  her  husband,  having  but  one  child, 
Saba  Eliza  Malkin,  and  she  executed  the  power  to  that 
daughter ;  she,  in  effect,  appointed,  for  she  appointed 
mider  certain  limitations  *'  to  such  *  person  or  persons  *462 
as  she,  the  said  Saba  Eliza  Bray,  at  any  time  or  times, 
and  from  time  to  time,  during  my  life,  or  after  my  decease, 
and  notwithstanding  her  present  or  future  coverture,  should 
(in  manner  therein  mentioned)  direct  or  appoint."  So  that 
she  gave  Saba,  her  daughter,  the  power  of  appointment ;  and 
in  default  of  that  execution  of  the  power,  she  then  limited  the 
fond  in  a  way  which  it  is  unnecessary  here  to  state.  Saba 
Eliza,  who  was  married  to  Mr.  Bray,  having  afterwards 
appointed  to  her  uncle  William  Hammersley,  who  has 
departed  this  life  since  the  appeal  was  brought,  the  question 
arises  between  her  husband  and  the  appointee's  representa- 
tives under  Saba  Eliza's  execution  of  the  power ;  which  ques- 
tion is,  whether  she  took  an  absolute  interest  in  the  8000Z. 
under  the  original  settlement,  in  which  case  the  fund  would 
belong  to  her  husband,  or  whether  she  took  under  her 
mother's  power  of  appointment.  If  she  did  not  take  under 
her  mother's  power  of  appointment,  but  took  under  the  orig- 
raal  settlement,  in  that  case  cadet  questio.  If  she  did  take 
under  her  mother's  power  of  appointment,  the  remaining 
question  is  whether  she  well  executed  that  power  given  to 
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her  by  her  mother.  I  haye  no  doubt  that  there  is  a  good 
execution  of  the  power  in  that  case  ;  but  the  question  raised^ 
as  your  Lordships  may  perceive,  is  twofold:  first,  whether 
the  power  under  the  settlement  of  1805,  and  which  Elizabeth 
Mai  kin,  the  mother,  assumed  to  execute,  was  a  power  of 
appointing,  in  the  event  which  occurred,  to  one  child,  or  only 
a  power  of  distribution,  appointing  among  more  than  one 
child ;  that  is,  whether  it  was  a  power  of  appointment,  or 
whether  only,  in  effect,  a  power  to  ascertain  the  shares  which 
several  individuals  should  respectively  take.  That  is 
•  463  the  principal  question,  and  the  only  one  *  encumbered 
with  the  least  doubt :  on  the  other,  that  is,  whether 
the  power  wasr  well  executed,  I  have  not  any  doubt  what- 
soever. 

My  Lords,  to  these  questions  I  will  now  address  myself. 
In  the  first  place,  I  am  of  opinion  that  the  general  intent  of 
the  parties  to  the  settlement  is.  clear,  and  that  a  greater  frus* 
tration  of  their  intention  could  hardly  be  imagined  than  such 
a  construction  of  the  power  as  would  go  to  deprive  the  sur- 
viving party  of  the  execution  of  that  power,  in  an  event,  not 
at  all  unlikely,  that  there  should  be  but  one  child.  Can  it 
be  supposed,  if  any  person  should  settle  8000Z.  on  the  children 
of  a  marriage,  that  the  children  are  not  the  objects,  or  that 
the  settlor  gave  that  power  to  distribute  among  children, 
without  giving  the  power  to  appoint  to  one,  if  only  one  child? 
It  may  be  said  that  that  event  is  provided  for  by  the  residuaiy 
clause,  if  I  may  so  call  it,  providing  for  the  default  of  any 
execution  ;  for  that,  in  that  case,  the  single  child  would  take, 
and  if  more  children  than  one,  all  would  take  share  and  share 
alike :  but  then  this  was  to  come  into  operation  only  from 
the  necessity  of  the  case,  in  the  event  of  no  appointment 
being  made.  The  power  of  appointment  was  meant  to  be 
something  more  than  the  mere  conduit  through  which  to 
carry  the  intent  of  the  settlor  into  effect.  She,'  the  wife,  sur- 
viving, was  to  have  the  power  of  exercising  her  discretion 
^^  with  such  conditions,  restrictions,  and  limitations  over  the 
same,  so  that  it  should  be  for  the  benefit  of  the  child  or  chil- 
dren ;  "  consequently  I  infer  that  it  was  intended  to  put  the 
children,  to  a  certain  degree,  as  is  the  object  of  all  such 
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grants  and  powers,  under  the  control  and  at  the  discretion  of 
the  party  exercising  the  power,  that  it  might  have  an  influ- 
ence in  preventing  the  children  from  rebeUing  against 
the  *  mother's  proper  authority ;  that  the  fund  being  *  464* 
secured  under  the  settlement,  she  should  have  the 
power,  according  to  the  children's  conduct,  of  giving  more 
to  one  than  to  another,  and  if  there  should  be  but  one,  of 
making  such  conditions,  restrictions,  and  limitations  as  might 
suit  that  case.  It  is  not  to  be  supposed  that  any  prudent 
person,  in  making  a  settlement,  would  not  think  of  providing 
a  power  for  that  very  case  in  which  the  mother  is  more  likely 
to  require  the  exercise  of  a  discretion,  especially  supposing 
the  case  of  a  spoiled  child,  in  which  there  would  be  more 
occasion  for  some  power  to  be  vested  of  controlling  that  child. 
The  confining  this  power,  therefore,  to  the  event  of  there 
being  more  children  than  one,  is,  in  my  opinion,  contrary  to 
the  plain  and  manifest  intention  of  the  settlor. 

In  the  next  place,  my  Lords,  I  hold  this  to  be  a  very  mate- 
rial circumstance  in  construing  this  instrument,  that  it  afPords 
in  itself  the  means  of  its  right  construction,  though  I  have  no 
recollection  of  that  having  been  much  dwelt  upon  at  the  bar ; 
but  I  must  observe,  there  is  more  to  be  gathered  from  a  nice 
inspection  of  an  instrument  itself,  than  from  running  away  to 
consider  cases  which  have  not  always  a  clear  application.  A 
very  learned  judge,  the  late  Mr.  Justice  Holrotd,  sai^,  it 
was  his  rule  never  to  apply  a  case  to  that  before  him,  until 
he  had  searched  into  every  comer  of  the  deed,  or  whatever  it 
might  be,  out  of  which  the  cause  arose  ;  for  he  had  frequently 
found  in  doing  so,  that  there  was  something  in  the  deed 
which  destroyed  that  very  application  of  a  case  on  which  the 
parties  relied.  I  most  fully  concur  in  that  rule,  as  I  do  in 
another  rule  of  the  same  learned  judge ;  which  is,  when  a 
statute  is  referred  to,  never  to  be  satisfied  with  any 
thing  except  the  statute  itself.  *  The  first  of  these  *466 
rules  applies  to  the  present  case :  I  wish  your  Lord- 
ships to  look  to  the  words  themselves ;  you  will  find  it  is 
material  to  refer  to  the  clause  which  provides  for  a  defect  of 
execution  in  the  event  of  there  being  no  appointment.  First, 
these    remarkable  words  occur :   the  appointment  ^^  to   be 
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always  for  the  benefit  of  some  one  or  more  of  such  child  or 
children."  Now  if  the  construction  contended  for  by  the 
appellant  be  correct  —  that  it  was  a  power  of  distributing  to 
several,  and  not  of  giving  to  one — it  would  have  been  thus 
framed :  "  to  be  always  for  the  benefit  of  such  children,"  in 
the  plural  nimiber,  if  the  settlor  had  not  had  in  contemplation 
the  case  of  one  child ;  put  having  in  contemplation  the  case 
of  an  appointment  in  favour,  not  only  of  several,  but  of  one 
child,  the  settlor  says,  "  such  appointment  to  be  always  for 
the  benefit  of  some  one  or  more  of  such  child  or  children." 
If  it  had  been  "  one  or  more  of  such  children,"  it  might  have 
been  then  said,  that  the  object  was  to  prevent  any  argument  • 
being  on  an  illusory  appointment ;  but  the  wording  is  not  so, 
it  is  ^  Ho  be  always  for  the  benefit  of  some  one  or  more  of 
such  child  or  children."  Finding,  as  we  do,  that  word 
«« child,"  I  hold  it  as  perfectly  clear  that  that  resolves  the 
case,  and  that  the  power  of  appointment  was  intended  to  be 
executed  for  the  benefit  of  one  child,  there  being  but  one 
child. 

But,  my  Lords,  that  is  not  the  most  material  argument 
raUed  upon  the  fece  of  this  instrument.    I  am  aware  it  may 
be  said,  thai  though  it  contemplated  a  number  of  children, 
still  ite  object  was  to  give  a  power  of  appointing  the  fund  to 
all  or  to  one  of  those  children.   .  But  there  is  an  argument 
arising  upon  another  clause,  the  clause  providing  for 
^  466    the  contingency  *  of  the  power  not  being  executed : 
^^  then  in  trust  for  aU  and  every  the  child  and  children 
of  the  said  Eliz.  Spode  by  the  said  Broad  Malkin  to  be  be- 
gotten, equally  to  be  divided  amongst  them,  if  more  than  one, 
share  and  share  alike ;  and  in  case  there  shall  be  but  one 
such  child,  then  in  trust  for  such  one  or  only  child."     Now, 
I  ask  your  Lordships  to  consider  how  that  would  be  sensible, 
how  that  would  be  consistent  with  the  supposition  whereupon 
the  construction  contended  for  by  the  appellant  rests  ?     Ac- 
cording to  that  construction  the  case  is  not  provided  for,  in 
the  previous  part  of  the  settlement,  of  there  being  but  one 
child ;  it  is  a  casus  omissus ;  and  there  is  only  a  power  of 
appointment  given  in  case  of  there  being  several  children. 
What  se^se  is  there,  or  what  consistency  is  there,  with  that 
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statement  and  that  yiew  of  the  subject,  m  saying,  ^^  I  give 
you  the  power  of  appointing  among  children ;  but  I  do  not 
give  you  the  power  of  appointmg  at  all,  if  there  is  only  one ; " 
and  then  adding,  ^^  but  if  you  should  fail  to  appoint,  there 
being  more  than  one,  it  shall  go  to  them,  share  and  share 
alike ;  and  in  case  of  there  being  but  one,  it  shall  go  to  that 
one  ?  "  That  argument  is  totally  inconsistent ;  for  it  is  mak- 
ing the  second  condition  perfectly  superfluous  and  unneces- 
sary, because  the  first  condition  was  sufficient,  namely,  the 
failure  of  appointing  among  children.  It  is  argued,  that  if 
there  was  but  one  child,  then  that  one  child,  according  to  the 
construction  set  up  by  the  appellant,  ought  to  have  taken 
the  trust  fund ;  for  there  could  not  be  an  exiecution  of  the 
power,  and  there  being  no  execution  of  the  power,  that  child 
must  take  the  fimd  absolutely.  I  consider  these  clauses  to 
furnish  a  very  strong  and  decisive  answer  to  such  an  argu- 
ment, spelling,  as  we  are  accustomed  to  do,  most  nicely, 
♦  instruments  of  this  nature :  I  have  consulted  one  of  *  467 
the  common-law  Judges,  and  the  instant  I  mentioned 
that  circimistance,  he  said  that  put  an  end  to  the  question 
altogether. 

My  Lords,  the  execution  of  the  power  was  to  be  such,  that, 
under  such  conditions,  restrictions,  and  limitations  over  the 
same,  it  should  be  always  for  the  benefit  of  some  one  or  more 
of  such  child  or  children.  It  has  been  insisted  that  such  re- 
strictions and  limitations  over  the  same  are  not  for  the  benefit 
of  the  child  ;  and  that  these  words,  therefore,  can  only  apply 
to  the  execution  of  the  power  of  appointing  among  several 
children,  whose  various  interests  might  be  reconciled  and  the 
children  benefited,  by  conditions  and  limitations  being  im- 
posed on  their  enjoyment  of  the  property ;  but  that  such  con- 
ditions could  not  benefit  one  single  appointee,  to  whom  the 
greatest  benefit  would  be,  the  imconditional  and  absolute 
possession*  of  the  property.  But  the  law  says  otherwise,  and 
supposes  that  there  may  be  a  power,  with  these  restrictions 
contained  in  it,  and  that  such  a  power  may  be  well  executed, 
and  yet  that  it  may  be  for  the  benefit  of  the  child. 

Having  thus  disposed  of  the  question  as  it  stands  upon  the 
face  of  tiie  instrument  itself,  I  now  come  to  the  authorities, 
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and  I  entirely  accede  to  what  has  been  said  at  the  bar  upon 
them..  In  Boyle  v.  The  Bp.  of  Peterborough^  (a)  this  ques- 
tion was  much  considered ;  there  the  property  was  vested  in 
trustees,  ^^  upon  trust  for  the  husband  for  life,  then  for  the 
wife  for  life,  and  after  the  decease  of  the  survivor,  for  all  and 
every  the  child  and  children  of  the  manriage,  in  such  shares 

and  proportions,  and  in  such  manner  and  form,  and  to 
*  468    vest  at  such  times,  as  the  husband  and  wife,  or  *  the 

survivor,  should  by  any  deed,  &c.,  direct,  limit,  or  ap* 
point ;  and  in  default  of  appointment,  and  as  to  so  much  as 
should  remain  unappointed,  to  all  equally."  In  that  case  Lord 
Thublow  said :  ^^  T)[ie  form  of  it  is,  if  no  appointment,  and 
for  so  much  as  is  not  completely  appointed,  to  assign  to  all 
and  every  the  children,  if  more  than  one,  payable  at  twenty- 
one  ;  if  but  one,  then  to  that  one,  payable  at  twenty-one. 
If  it  had  stopped  there,  I  must  have  looked  upon  it  to  be  a 
provision  at  twenty-one,  after  the  death  of  the  mother ;  but 
it  goes  on  by  directing,  that  if  any  such  child  shall  attain 
twenty-one  in  the  life  of  the  mother,  his  or  her  share  shall  be 
considered  as  a  vested  interest,  &ic.  I  think  that  must  relate 
to  unappointed  shares,  and  the  effect  of  that  phrase  is  not  to 
bind  the  sh&res  to  be  appointed,  not  to  say  they  should  vest 
at  twenty-one,  because  the  power  bemg  during  life,  would 
itself  specify  when  they  were  to  vest,  and  they  might  at  any 
period  of  life,  without  waiting  for  that  period ;  for  there  was 
no  limitation  upon  her  appointment,  and  her  children  need 
not  be  twenty-one  when  they  were  appointed :  therefore  I 
think  this  was  intended  to  vest  an  interest  only  in  default  of 
appointment.  That  brings  it  to  the  question,  whether  the 
power  has  not  lost  its  opportunity  of  being  exercised  by  the 
death  of  the  son,  or  whether  there  is  a  capacity  of  appointing 
where  only  one  child  is  left ;  and  if  at  all,  whether  it  must 
not  be  with  reference  to  the  clause  which  provides  for  its 
going  in  case  pf  no  appointment.  The  words  breed  the 
doubt.  Where  there  are  only  two  children,  the  power,  by 
way  of  exercise  of  discretion,  is  totally  gone  by  the  death  of 
one  before  it  is  exercised ;  and  it  cannot  be  the  same  power, 
in  point  of  extent,   as  when  meant  to  be  a  distribution 

(a)  1  Yes.  Jr.,  299;  S.  C,  8  Bro.  C.  C.  243. 
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among  several,  for  which  it  is  necessary  there  *  should  *  469 
be  several.  But  this  clause  made  it  proper  for  her  to 
express  that  she  did  intend  her  power  to  be  executed.  If 
there  was  no  appointment,  the  consequence  would  be  that 
each  would  be  entitled  to  a  moiety,  because  there  was  no  ap- 
pointment. In  respect  of  that  clause  she  had  a  power  to 
appoint  to  one  only  ;  for  though  that  is  not  a  distribution,  it 
is  an  expression  that  it  shall  go  by  appointment,  and  not 
transmit  for  want  of  it."  The  whole  of  that  case,  my  Lords, 
in  both  branches,  appears  to  me  not  distinguishable  materially 
from  the  present,  and  it  is  perfectly  certain  that  Lord  Thub- 
Low  could  not  have  decided  that  case  without  deciding  the 
principle  on  which  the  decision  now  appealed  from  rests. 

My  Lords,  it  was  said  jfchat  Alexander  v.  Aleocander  (a) 
touched  a  part  of  this  case ;  Folkes  v.  Western  (&)  also  was 
relied  upon  on  the  part  of  the  appellant.  Much  doubt  has 
been  thrown  upon  that  case  at  different  times ;  it  was  said 
there  was  another  point  in  that  case  decided,  which  had  been 
wrongly  decided ;  but  my  opinion  is,  that  Folkes  v.  Western, 
as  far  as  it  applies  to  this  case,  is  rather  against  than  for  the 
purpose  for  which  it  was  cited.  My  Lords,  I  rely  upon  the 
reasons  I  have  given  independently  of  authorities,  particularly 
the  first,  and  above  all  that  part  of  it  on  which  I  have  thought 
it  right  to  go  into  greater  detail ;  for  these  reasons  it  appears 
to  me  that  the  present  judgment  is  right,  and  I  shall  move 
your  Lordships  that  the  judgment  of  the  Court  below  be 
affirmed.  I  do  not  propose  to  your  Lordiships  to  give  any 
costs  in  this  case ;  it  appears  that  the  money  went  to  the 
uncle  of  the  wife,  upon  her  death ;  the  husband  prob- 
ably was  advised  that  there  was  a  serious  *  question  *  470 
whether  he  was  not  entitled  to  it ;  and  I  think,  under 
these  circumstances,  your  Lordships  are  not  called  upon  to 
give  costs. 

Judgment  affirmed,  without  costs. 

(a)  2  Yea.  Sen.,  640.  (b)  9  Yes.  466. 
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APPEAL 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


HOULDITCH  V.  MARQUESS   OF  DONEGALL. 

1834. 

Edward  Houlditch,  John  Houlditch,  James  ) 
HouLDiTCH,  and  Francis  Stubbs      •     .    . )  Appellants. 

The    Most    Honourable    George    Augustus  ) 
Marquess  of  Donegall J  Bespondent.^ 

« 

Foreign  Judgment.    Jurisdiction.    Pmctice. 

The  creditors  of  a  person  resident  in  Ireland  filed  a  bill  in  the  "Rngliah 
Court  of  Chancery,  and  obtained  a  decree  for  an  account,  &c.,  and 
afterwards  (the  property  of  the  debtor  lying  chiefly  in  Ireland)  filed  a 
bill  in  the  Court  of  Chancery  there,  praying  to  have  the  full  benefit  of 
the  proceedings  in  the  English  suit.  The  Court  of  Chancery  in  Ire- 
land dismissed  such  second  bill  as  for  want  of  jurisdiction.  Held^  that 
the  judgment  of  the  Court  of  Chancery  in  Ireland  was  erroneous,  that 
the  proceedings  in  the  English  Court  of  Chancery  were  in  the  nature 
of  a  foreign  judgment,  and  were  to  be  treated  as  such  in  Ireland, 
namely,  as  primd  facie  evidence  of  right  in  the  party  who  had  obtained 
the  judgment.'    Held,  abo,  that  this  House  could  either  remit  the  case 


»  S.  C,  8  Bligh  N.  S.,  344. 

'  If  an  action  be  directly  on  a  foreign  judgment  or  decree,  the  Ameri- 
can authorities  seem  generally  to  agree  that  it  is  primd  facie  evidence  of 
right,  subject  to  be  impeached.  **  The  distinction  has  been  taken,**  says 
Chancellor  Kent,  **  since  the  time  of  Lord  Nottingham,  between  a 
sidt  brought  to  enforce  a  foreign  judgment,  and  a  plea  of  a  foreign 
judgment  in  bar  of  a  fresh  suit  for  the  same  cause."  **  In  the  former 
case  of  a  suit  to  enforce  a  foreign  judgment,  the  rule  is,  that  the  foreign 
judgment  is  to  be  received  in  the  first  instance  as  primd  facie  evidence 
of  the  debt,  and  it  lies  on  the  defendant  to  impeach  the  justice  of  it,  or 
to  show  that  it  was  irregularly  or  unduly  obtained."  2  Kent,  119, 120; 
Noyes  t;.  Butler,  6  Barb.  613;  Jordan  v.  Robinson,  15  Maine,  167;  Bart- 
lett  V.  Knight,  1  Mass.  401 ;  Bissell  v.  Briggs,  9  Mass.  462 ;  Hall  v.* 
Williams,  6  Pick.  238;  Hitchcock  r.  Aicken,  1  Caines,  460;  Pelton  r. 
Platner,  13  Ohio,  209  ;  Cummings  v.  Banks,  2  Barb.  602 ;  Gleason  v. 
'  Dodd,  4  Met.  336;  Buttrick  v.  Allen,  8  Mass.  273;  Bissell  v.  Wheelvill, 
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'With  directionSf  or  appoint  a  receiyer,*  and  take  such  other  proceedings 
as  the  Court  of  Chancery  in  Ireland  might  have  done. 

June  7,  8,  16. 

The  respondent,  in  January,  1799,  succeeded  to  his  father's 
titles  and  honours,  and  became  Marquess  of  Donegall,  and 

11  Gush.  277;  Horton  v.  Critchfield,  18  HI.  133;  Benton  v.  Burgot,  10 
Serg.  &  R.  240;  Bumham  v.  Webster,  1  Wood.  &  M.  172;  Taylor  o. 
Barron,  30  N.  H.  78;  Middlesex  Bank  v.  Butnam,  29  Maine,  19;  Story 
Confl.  Laws,  §§  603  et  seq.,  §  608.    In  Rankin  v.  Goddard,  54  Maine,  28, 
33,  Appleton  C.  J.,  said:  <*  The  general  doctrine  of  the  American 
Courts  is,  that  they  [foreign  judgments]  are  prima  facie  evidence,  but 
they  may  be  impeached.    The  authorities  here  go  to  this  extent,  that  the 
jurisdiction  of  the  Court,  and  its  power  over  the  parties  and  the  matters 
in  controversy,  may  be  inquired  into;  and  that  the  judgment  may  be 
impeached  for  fraud."    Beyond  this  no  definite  lines  have  been  drawn. 
Story  Confl.  Laws,  §  608.    But  in  £ngland,  although  considerable  doubt 
was  formerly  entertained  on  the  question  whether  a  judgment  recovered  in 
a  foreign  Court  is  conclusive  between  the  parties,  or  is  subject  to  be  reagi- 
tated,  in  an  action  brought  thereon  in  the  Courts  of  that  country,  the 
ruljs  there  may  now  be  taken  to  be:  that  if  a  question  has  been  decided 
by  such  a  Court  in  a  proceeding  in  personam,  between  parties  properly 
brought  before  it,  this  will  preclude  an  inquiry  in  the  English  Courts 
between  the  same  parties  into  the  merits  of  the  case,  upon  the  facts  so 
found;  for  this  reason,  that  whatever  constituted  a  defence  in  the  foreign 
Court  ought  to  have  been  pleaded  there.     Chitty  Contr.  (9th  £ng.  ed.) 
730;  Castrique  v.  Imrie,  39  L.  J.  C.  P.  350;  8  C.  B.  N.  S.  1;  L.  R.  4  H. 
L.  414;  Bowles  v,  Orr,  1  Y.  &  C.  Exch.  464;  De  Cosse  Brissac  v.  Rath- 
bone,  6  H.  &  N.  301;  Rankin  v.  Goddard,  54  Maine,  28,  33,  Appleton 
C.  J.;  Bank  of  Australia  v.  Nias,  16  Q.  B.  717;  Henderson  v.  Hender- 
son, 6  Q.  B.  2d8,  298;  Reimers  v.  Druce,  23  Beav.  150;  26  L.  J.  Ch.  196; 
Ricardo  0.  Gracias,  12  CI.  &  Fin.  368;  Cammell  v.  Sewell,  3  H.  &  N.  617; 
5  H.  &  N.  728;  Simpson  v.  Fogo,  29  L.  J.  Ch,  657;  9  Jur.  N.  S.  403;  1 
J.  &  H.  18;  1  H.  &  M.  195;  Martin  r.  NicoUs,  3  Sim.  458;  Price  17. 
Dewhurst,  8  Sim.  279,  282-,  Smith  v.  Mcolls,  5  Bmg.  N.  C.  208;  2  Smith 
Lead.   Cas.  (5th  Am.  ed.)  598  [448];  30  L.  J.  Exch.  238;  Monroe  9. 
Douglas,  4  Sandf.  Ch.  126.     The  inclination  of  opinion  in  some  cases 
in  ttds  country,  has  been  to  follow  the  present  English  rule.     See  Cum- 
mings  V.  Banks,  2  Barb.  602;  Monroe  v.  Douglas,  4  Sandf.  Ch.  126. 
In  Lazier  v,  Westcott,  26  N.  Y.  146,  Da  vies, J.  said:  "We  think  the 
rule  adopted  in  England  should  be  adopted  and  adhered  to  here,  in 
ie8|>ect  to  such  foreign  judgments,  and  that  the  same  principles  and 

>  Kerr  Receivers  (Ist  Am.  ed.),  124, 125. 
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tenant  for  life  in  possession  of  veiy  large  real  estates  in  Ire- 
land, subject  to  family  charges,  and  as  to  part  to  a 

*  471    jointure  rent-charge  of  lOOOZ.,  to  *  Barbara,  Dowager 

Marchioness  of  Donegall,  since  deceased. 

Between  the  year  1790,  when  the  respondent  attained  his 
age  of  twenty-one  years,  and  the  death  of  his  father,  he  had 
incurred  very  heavy  debts,  to  provide  means  for  discharging 
which,  was,  upon  succeeding  to  his  estates,  one  of  his  first 
cares ;  and  accordingly,  by  an  indenture,  dated  the  20th  day 
of  April,  1799,  and  made  between  the  respondent,  of  the  first 
part ;  James  Dashwood,  John  Agnew,  William  M'George, 
and  William  Lyon,  of  the  second  part ;  and  Francis  Const, 
and  George  Downing,  of  the  third  part ;  he  demised  to  the 
parties  secondly  named,  their  executors,  administrators,  and 
assigns,  all  his  real  estates  in  Ireland  therein  particiilarly 
mentioned,  being  the  estates  of  which  he  was  tenant  for  life 
as  aforesaid :  To  hold  the  same  unto  the  said  James  Dash- 
wood,  John  Agnew,  William  M'George,  and  William  Lyon, 
their  executors,  administrators,  and  assigns,  for  a  term  of 
ninety-nine  years,  without  impeachment  of  waste,  if  the  Ve- 
spondent  should  so  long  live ;  upon  trust,  after  providing  for 
costs,  to  pay  to  the  respondent  an  annual  sum  of  10,0002., 
free,  &c.,  for  his  support.  And  upon  trust  to  permit  the 
residue  of  such  rents,  issues,  and  profits  to  form  a  fund  for 
liquidation  of  the  respondent's  debts  as  thereinafter  men- 
tioned ;  and  the  said  trustees  were  to  investigate  and  allow 
or  disallow  t&e  claims  of  the  creditors  of  the  respondent^  and 
were  to  issue  debentures  for  the  payment  of  such  sums  as 
might  be  found  due. 

Debentures  were  issued  under  this  deed,  one  of  which  was 

purchased  by  a  Mr.  Jones.     On  the  7th  January,  1802,  the 

representatives  of  Jones  filed  their  biU  in  the  English  Court 

of  Chancery,  for  the  purpose  of  having  the  trusts  of 

*  472    the  deed  carried  into  effect ;  and  *  in  July,  1808,  a 

decree  was  made  in  that  suit,  appointing  a  receiver. 

» 

decisions  i^hich  we  have  made  as  to  judgments  from  the  Courts  of  other 
States  of  the  Union  should  be  applied  to  foreign  judgments.'*  See  Story 
Confl.  Laws,  §  607;  Scott  v.  PiUdnton,  2  B.  &  S.  11;  Banow  v.  West,  23 
Pick.  270;  Norwood  v.  Cobb,  20  Texas,  ^56. 
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The  same  parties  also  in  1804  filed  a  bill  against  the  present 
respondent,  in  Ireland ;  and  in  April,  1807,  a  supplemental 
bill  against  him^  he  having  then  come  within  the  jurisdiction 
of  the  English  Court  of  Chancery.  In  July,  1807,  respon** 
dent  filed  his  answer  to  that  bill.  In  February,  1808,  a 
decree  was  pronounced  by  the  Master  of  the  Rolls  in  this 
supplemental  cause,  directing  that  the  plaintiff  therein  should 
have  the  benefit  of  his  original  suit,  i&c.  No  further  proceed- 
ings were  taken  in  the  English  or  Irish  suit.  A  person  named 
Bennis  Berry  was  the  holder  of  some  of  the  debentures  issued 
by  the  trustees,  and  these  debentures  came  into  the  posses- 
sion of  Messrs.  Houlditch ;  and  in  May,  1810,  they  filed  a 
bill  in  the  Court  of  Chancery  in  Ireland,  on  behalf  of  them- 
selves and  the  other  creditors  of  the  respondent  who  had 
established  their  claims  in  the  said  English  suit,  praying, 
amongst  other  things,  that  the  trusts  of  the  said  indenture  of 
the  20th  of  April,  1799,  might  be  fully  established,  and  might 
be  carried  into  full  effect  and  execution  ;  and  that  the  other 
creditors  of  the  said  respondent,  who  had  established  their 
demands  in  the  said  cause  so  instituted  in  England,  who 
should  contribute  to  the  expense  of  the  said  suit,  might  have 
the  full  benefit  of  the  said  suit,  and  the  several  proceedings 
therein,  at  the  hearii^  of  the  said  cause.  And  that  an  ac- 
count might  be  taken,  &c. 

The  respondent  put  in  his  answer  to  this  bill  in  November, 
1810 ;  and  insisted  on  the  invalidity  of  the  debenture  in 
respect  of  which  this  particular  suit  was  instituted,  as  having 
been  granted  upon  a  debt  originating  in  a  gambling  transac- 
tion. An  amended  bill  and  answer  were  subsequentiy 
filed,  *  b«it  no  further  proceedings  were  taken  in  the  *  473 
suit.  But  on  the  14th  November,  1818,  Messrs.  Houl- 
ditch filed  a  new  bill  to  enforce  all  their  securities. 

The  respondent  appeared,  and  gave  the  same  answer  to 
this  bill  as  to  the  former.  On  the  24th  of  January,  1821,  the 
appellants  filed  a  supplemental  bill  in  England,  to  have  the 
benefit  of  Jones's  suit.  The  respondent,  in  May,  1821,  filed 
his  answer  to  the  said  supplemental  bill,  impeaching  the  said 
securities,  as  being  grounded  on  gambling  debts  and  other 
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illegal  demands,  and  stating  that  in  the  year  1804  they  had 
been  admitted  in  the  original  suit  without  sufficient  proof; 
and  that  the  parties  in  that  suit  in  England  h^  proceeded  in 
the  Court  of  Chancery  in  Ireland,  praying  the  same  relief 
which  was  sought  for  by  the  aforesaid  proceedings  in  the 
Court  of  Chancery  in  England ;  and  that,  considering  the 
said  proceedings  in  Ireland  to  be  those  which  alone  could  be 
effectual,  the  respondent's  estates  being  all  situated  there,  the 
respondent  had  directed  his  attention  principally  to  the  Irish 
proceedings,  and  accordingly  had  put  in  an  answer,  and  taken 
issue  with  the  parties  on  the  merits.  And  also,  that  the  said 
Messrs.  Houlditch  had,  in  the  year  1818,  filed  their  bill  in 
the  Court  of  Chancery  in  Ireland  against  the  respondent,  for 
recovery  of  the  very  same  securities  for  which  they  had  subse- 
quently filed  the  said  supplemental  bill  in  England ;  in  which 
suit,  in  Ireland,  the  respondent  had  put  in  his  answer  upon 
the  merits,  impeaching  the  consideration  for  the  securities, 
and  had  joined  issue  with  the  appellants,  the  said  Messrs. 
Houlditch,  which  suit  was  then  pending  in  Ireland ;  and  al- 
leged that  the  appellants,  with  the  view  of  shutting  out  the 

«  merits,  and  procuring  the  benefit  of  the  report  in  the 
♦  474  English  cause  made  on  *  the  10th  day  of  August,  1804, 
had  filed  the  said  supplemental  bill  in  England.  On 
the  25th  of  November,  1823,  the  said  supplemental  cause 
coming  on  to  be  heard  before  his  Honor  the  then  Vice-Chan- 
cellor,  it  was  decreed,  that  the  said  decree  of  July,  1803,  the 
decree  of  February,  1808,  and  the  accoimt  and  inquiries 
thereby  directed,  and  the  several  orders  and  other  proceedings 
in  the  former  original  and  supplemental  suits  in  England, 
should  be  carried  on  and  prosecuted  by  and  between  the 
parties  in  the  then  pending  supplemental  suit,  in  the  like 
manner  as  the  said  former  decrees  and  orders  might  have 
been  prosecuted  between  the  parties  thereto,  if  living  and 
carrying  on  the  same.  On  the  1st  July,  1825,  Master  Wing- 
field  made  his  report  in  the  English  suit ;  and  on  the  18th 
June,  1827,  an  order  was  made  on  further  directions  in  that 
suit.  On  the  15th  November,  1827,  the  appellants  filed  a 
supplemental  bill  in  Ireland,  praying  to  have  the  benefit  of 
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the  English  suit  secured  to  them  in  Ireland,  by  the  decree  of 
the  Court  of  Chancery  there.  The  respondent  put  in  his 
answer  to  the  Irish  supplemental  bill ;  and  on  the  8th  De- 
cember, 1828,  the  bills  of  1818  and  1827  were  dismissed,  and 
the  appellants  on  the  same  day  filed  a  new  original  bill  to 
have  the  full  benefit  of  the  English  proceedings.  On  the  6th 
July,  1829,  the  respondent  put  in  his  answer  to  the  bill  of 
1828 ;  and  insisted  that  no  creditor  could  have  the  benefit  of 
the  trusts  of  the  deed  of  the  20th  of  April,  1799,  except  such 
as  had  availed  themselves  of  the  terms  and  provisions  of  it, 
and  that  the  decree  made  in  the  said  original  cause  in  Eng- 
land was  erroneous,  in  allowing  all  creditors,  prior  to  the  20th 
April,  1799,  indiscriminately  to  come  in ;  and  that,  in  fact, 
the  proceedings  and  decrees  in  the  said  original  and  sup- 
plemental suits  in  England  were  altogether  irregular 
*  and  erroneous,  and  were  obtained  while  the  respond-  *  475 
ent  was  absent  out  of  the  jurisdiction ;  *  and  the  re- 
spondent insisted  that  the  said  decree  of  the  28d  of  July, 
1803,  extended  the  relief  beyond  what  a  Court  of  Equity 
had  jurisdiction  to  give,  in  letting  in  all  the  creditors  (even 
by  simple  contract)  who  had  not  performed  the  requisites 
required  by  the  said  deed ;  and  that  if  the  respondent  had 
been  present,  or  had  been  afforded  an  opportunity  of  contest- 
ing the  claims  put  in  in  the  said  cause,  that  he  could  have 
shown  most  of  them,  particularly  those  of  the  said  Bennis 
Berry,  to  have  been  foimded  on  gambling  and  other  illegal 
and  usurious  considerations ;  and  h^  submitted  that  the  course 
adopted,  in  first  obtaining  a  decree  and  report  behind  his  back 
in  England,  and  then  seeking  to  have  the  benefit  of  such 
proceeding,  so  as  to  shut  out  all  discussion  on  the  merits  or 
nature  of  the  original  claims,  was  highly  objectionable,  and 
such  as  the  Court  in  Ireland  should  not  give  effect  to.  And 
the  respondent  further  stated  the  bill  filed  by  the  appellants, 
E.,  J.,  and  J.  Houlditcb,  in  May,  1810,  and  the  proceedings 
had  thereon ;  and  insisted  that  the  answers  to  that  bill  were 
notice  to  the  appellants,  Messrs.  Houlditcb,  of  the  illegality 
and  invalidity  of  certain  debentures,  so  that  they  had  pur- 
chased the  same  with  full  notice  of  their  being  impeached. 
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And  the  respondent  further  insisted  that  the  f&ct  of  the 
appellants,  Messrs.  Honlditch,  having  left  unprosecuted  two 
suits  in  Ireland,  —  namely,  the  said  bill  of  1810,  and  the  bill 
of  1818  on  the  same  subject-matter,  in  which  the  merits  of 
the  case  were  in  issue,  and  could  have  been  gone  into, — in 
order  to  prosecute  the  English  suit,  where  the  question  upon 
the  merits  was  shut  out,  was  a  manifest  proof  of  the  fraudu* 

lent  nature  of  their  demands.    And  the  respondent 
*  476   impeached  *  the  decree,  as  giving  to  the  appellants  a 

claim  to  payment  to  debentures  as  to  which  they  had 
made  out  no  title.  This  cause  being  at  issue,  the  respondent 
on  the  28th  of  April,  1830,  filed  his  cross-bill,  in  the  nature 
of  a  bill  of  discovery,  putting  in  issue  the  errors  and  irregu-  . 
larities  in  the  English  proceedings,  and  in  aid  of  his  defence 
in  the  original  cause :  and  the  appellants,  Messrs.  Houlditcb, 
put  in  answers  thereto,  before  they  put  in  a  fuU  answer :  and 
issue  having  been  joined,  witnesses  were  examined,  and  proofe 
taken.  Both  causes  were  set  down  to  be  heard  together,  and 
were  in  hearing  for  several  days ;  and  on  the  23d  of  January, 
1832,  Lord  Plunkett,  the  Lord  Chancellor  of  Ireland,  was 
pleased  to  dismiss  the  cross-bill,  the  same  having  been  in  its 
nature  a  mere  bill  of  discovery ;  and  his  Lordship  also  dis- 
missed the  appellants'  original  bill. 

Sir  E.  Stigden  and  Mr.  Bethell  appeared  for  the  appellants ; 
and  Mr.  Knight  and  Mr.  Rolfe  for  the  respondent.  [As  the 
Lord  Chancellor,  in  his  judgment,  enters  pretty  fully  into  the 
reasons  on  which  his  decision  is  founded,  it  has  not  been 
deemed  necessary  to  insert  the  argiunents  of  counsel.] 

July  16. 

The  Lord  Chancellor.  —  This  case  is  of  considerable 
importance,  with  a  view  to  the  general  law  of  the  country 
and  of  all  parts  of  this  empire,  and  with  relation  to  proceed* 
ings  in  Courts  of  Law,  and  to  appeals  in  respect  of  the  judg- 
ments of  foreign  Courts.  One  point  of  law,  at  least,  is  clear, 
namely,  that  a  judgment  between  parties  in  a  Court  is  con- 
clusive between  them  and  between  those  who  are  privy  to  the 
suit.  But  it  is  equally  clear  that  a  judgment  in  a  foreign 
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Court  of  Record  (and  in  foreign  countries  they  do 
*not  know  the  distinction  between  ^Courts  of  reco^xi  *477 
and  Courts  not  of  record)  may  be  made  the  ground  of 
proceeding  in  the  Courts  of  this  country ;  and  the  great  rule 
of  all  civilized  countries  among  each  other  is  (and  the  rule  is 
equally  applicable  to  Irish,  Scotch,  and  colonial  judgments,  as 
to  those  of  foreign  countries),  that  a  judgment  in  any  one  of 
them  may  be  made  the  ground  of  proceeding  validly  and  with 
effect  in  this  coimtry ;  but  no  more.  The  mode  of  proceeding 
is  that  of  an  action  on  simple  contract,  an  action  of  assumpsit. 
The  question  has  been  a  vexata  questio  in  our  Courts,  and 
numerous  dicta  have  been  uttered  upon  the  point,  whether  a 
foreign  judgment  is  only  primd  facie  a  ground  of  action,  or 
whether  it  is  conclusive  and  not  traversable.  The  language 
of  the  opinions  on  one  side  has  been  so  strong,  that  we 
are  not  warranted  in  calling  it  merely  the  inclination  of  pur 
lawyers ;  it  is  their  decision,  that  in  this  country  a  foreign 
judgment  is  only  primd  facie^  not  conclusive  evidence  of  a 
debt.^  One  argument  is  clear,  that  the  difference  between 
our  Courts  and  their  Courts  is  so  great,  that  it  would  be  a 
strong  thing  to  hold  that  our  Courts  should  give  a  conclusive 
force  to  foreign  judgments,  when,  for  aught  that  we  know, 
not  one  of  the  circumstances  that  we  call  necessary  may 
have  taken  place  in  procuring  the  judgment.  In  Buchanan  v. 
Mucker  (a)  it  was  found  that  the  judgment  had  been  given 
without  there  having  been  an  appearance  of  the  party  against 
whom  that  judgment  was  passed ;  and  is  it  to  be  endured  that 
the  Courts  of  this  country  should  be  bound  by  that  which  is 
not  founded  upon  any  rational  principle  of  proceeding  ?  So  with 
regard  to  other  cases  of  decisions  of  foreign  Courts ;  for 
the  principles  of  the  *  law  are  different  in  each :  the  law  *  478 
of  Algiers,  for  instance,  might  otherwise  be  held  binding 
in  our  Courts ;  Algiers,  where  we  have  only  a  consul ;  or  the 
law  of  Turkey,  where  we  have  an  ambassador,  might  be  so 
recognised.  If  that  were  the  case,  the  law  of  a  foreign 
country  might  be  made  to  have  the  effect  of  binding  land  in 
this  country.    In  thpse  two  countries  a  man  is  allowed  more 

(a)  1  Camp.  63;  9  East,  192. 

'  See  antCf  470,  note  upon  this  point. 
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than  one  wife.  Suppose  the  law  of  that  countiy  held  conclu- 
sive here,  and  then  you  might  be  called  on  to  make  a  declara- 
tion that  the  son  of  a  second  marriage  was  the  heir,  though 
the  daughter  of  a  first  marriage  (both  wives  being  stiU  living) 
was  in  existence ;  which  would  be  against  our  law,  that  does 
not  recognise  a  second  marriage  during  the  existence  of  the 
first ;  and  yet  the  lex  loci  c<mtractd%  would  say,  that  such  a 
descent  was  valid.  I  give  these  as  instances  or  examples  of 
what  would  be  the  consequences  of  holding  that  foreign  sen- 
tences were  in  themselves  valid  ;  but  they  also  illustrate  the 
expediency  and  soundness  of  the  view,  that  the  judgments  of 
foreign  Courts  are  traversable.  In  Walker  v.  Witter  (ji)  this 
doctrine  was  held ;  and  when  in  Q-albravth  v.  Neville^  which 
is  not  reported,  a  dictum  of  Lord  Habdwicke's  was  quoted, 
that  a  judgment  in  the  Court  of  Great  Sessions  of  Wales 
could  not  prevail  in  this  country,  but  might  be  traversed. 
Lord  Kenton  was  amazed,  and  said  that  such  a  judgment 
was  conclusive.  Mr.  Justice  Bulleb's  judgment,  however, 
was  the  other  way ;  and  so  was  the  judgment  of  Lord  Ellen- 
BOBOUGH,  in  TarUton  v.  Tarletan^  (V)  with  which  I  agree ;  for 
it  was  held  there  that  it  was  only  conclusive  upon  a  collateral 
matter.  Mr.  Justice  Batlet  there  said,  {e)  ^^  How  is  this  plain- 
tiff to  be  called  on  to  uni-avel  these  proceedings?  As 
*  479  between  *  the  parties  to  this  suit,  the  justice  of  it  might 
be  again  litigated;  but  as  to  a  stranger  it  cannot." 
If  Lord  Ellenbobough  used  the  general  expression  there 
attributed  to  him,  (d)  it  must  have  been  merely  from  a  recol- 
lection of  a  hasty  opinion  at  Nisi  Prius,  when  he  said  that  he 
thought  he  did  not  sit  at  Nisi  Prius  to  try  a  writ  of  error  on 
the  proceedings  in  the  Court  abroad.  In  fact,  he  might  have 
sat  for  such  a  purpose  had  the  original  parties  litigated  the 
original  judgment ;  for  I  hold  that  such  a  judgment  is  not 
conclusive  in  all  cases,  and  so  it  might  have  been  inquired 
into  by  the  Court.  But  for  the  same  reason  I  think  that  the 
Chancellor  of  Ireland  was  wrong  in  this  case.  In  Martin  v. 
Imcy^  the  Vice-chancellor  pronounced  a  decree  that  I  could 
not  afi^m ;  but  that  at  least  shows  that  it  might  have  been 

(a)  Doug.  1.  (&)  4  M.  &  Sel.  20. 

(c)  4  M.  &  Sel.  23.  (<0  4  M.  &  Sel.  22. 
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made  a  ground  of  proceeding,  though  it  was  not  exclusive. 
The  Chancellor  of  Ireland,  however,  excluded  all  considera- 
tion of  the  merits  of  the  decree;  so  that  the  consequence 
was,  that  if  one  or  two  matters  of  it  only  had  been  impeach- 
able he  could  not  have  set  them  right,  though  the  party  might 
have  been  right  in  nine  parts  out  of  ten  of  the  whole.  It 
is  possible  that  the  party  was  right  in  some  of  the  points :  he 
wanted  a  receiver  appointed,  and  an  injunction  to  restrain  the 
other  party,  to  which  I  am  of  opinion  he  was  entitled.  I 
agree  with  Lord  Pluneett  that  there  has  not  been  sufficient 
to  impeach  the  judgment  of  the  Court  here ;  and  as  to  the 
rest,  I  am  of  opinion  that  the  party  applying  to  the  Irish 
Court  of  Chancery  was  entitled  to  have  its  assistance.  I 
shall  not  enter  into  reasons  in  support  of  the  opinion  in  which 
we  agree ;  I  shall  only  state  them  when  there  is  a  difference 
of  opinion.  It  is  said  that  it  is  doubtful,  if  it  is  not 
altogether  denied,  that  a  *  Court  of  Equity  here  can  *  480 
appoint  a  receiver  of  property  abroad.  The  practice 
in  these  cases  is  strongly  against  any  such  doubt.  It  is  said 
that  the  cases  are  not  disputed  cases ;  it  seems  to  me  that 
they  are.  Hihlert  v.  Hihhert  was  a  disputed  case ;  but  Sir 
Abthub  Piggott  did  not  resist  the  appointment  on  this  groimd, 
he  put  it  altogether  on  a  different  ground ;  while  in  ex  parte 
lAndesay^  Sir  Anthony  Hart,  amicus  curuB^  suggested  that 
such  was  every  day's  practice.  The  same  principle  was  ex- 
pressly recognised  in  Lord  Cranstoum  v.  Johnston^  (a)  in 
Comyn's  Digest,  (6)  and  in  Lord  Baltimore  v.  Penn.  (e?)  All 
these  cases  show  that  Courts  of  Equity,  by  acting  in  personam^ 
may  mediately  affect  landed  property  abroad;  they  cannot 
bind  the  land  directly,  but  they  can  bind  it  indirectly  by  the 
person  of  the  suitor.^  The  judgment,  therefore,  that  I  shall 
suggest  to  your  Lordships  is,  to  reverse  the  decree,  as  far  as 
that  decree  dismisses  the  biU  filed  in  the  Court  of  Chancery 
in  Ireland,  praying  that  Court  for  the  enforcement  of  a  decree 
of  the  Court  of  Chancery  here ;  and  to  declare  that  the  Court 
below  has  jurisdiction  to  act  on  such  a  decree,  but  liable  to 
the  opening  of  the  question  which  that  decree  brings  before 

(a)  8  Ves.  Jr.  182.  (ft)  Tit.  Foreclosure, 

(c)  1  Ves.  444. 
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that  Court.  I  shall  take  further  time  to  consider  whether  I 
shall  say  that  the  decree  was  well  founded  in  the  Court 
below,  or  only  to  direct  further  consideration,  and  thus  to  set 
up  the  jurisdiction.  If  the  appellant  is  satisfied  with  the 
decree  being  remitted,  I  shall  do  no  more ;  but  if  he  is  not, 
I  shall  go  further,  and  appoint  a  receiver  and  decree  an 
injunction. 

The  decree  of  the  23d  January,  1832,  was  afterwards 
reversed,  and  the  appellant  declared  to  be  entitled  to 
•481  "have  the  assistance  of  the  Court  of  Chancery  in  Ire- 
land for  carrying  into  effect  the  order  made  by  the 
Court  of  Chancery  in  England.  A  receiver  was  ordered  t« 
be  appointed,  and  further  directions  were  reserved  to  the 
Court  of  Chancery  in  Ireland,  (a) 

(a)  See  Houlditch  v.  Donegall,  Lloyd  &  Gonld's  Cwes  in  the  Ckjurt 
of  Chancery  in  Ireland,  before  Lord  Chaacellor  Suqdbk,  p.  62. 

'  A  decree  in  one  State  cannot  opemte  upon  the  title  to  land  in  an- 
other State;  but  having  jurisdiotion  of  the  person,  the  Conrt  may  enforce 
its  decree.  Davis  v.  Headley,  7  C.  E.  Green  (N.  J.),  115;  Carrington  «. 
'  Brenta,  1  M'Lean,  167;  Watts  u.  Waddle,  1  M'Lean,  200;  Willis  v.  Cow- 
per,  2  Ohio,  124;  Henry  r.  Doctor,  9  Ohio,  49;  Wood  v.  Warner,  2 
,  MoCarter  (N.  J.),  81;  Massie  v.  Watts,  6  Cranoh,  148,  158;  Ward  r. 
Arredondo,  1  Hopk.  213;  Mead  v.  Menitt,  3  Paige,  403;  Mitchell  v. 
Bnnch,  2  Paige,  Q15;  Dehon  v.  Foster,  4  Allen,  545;  Sutpben  v.  Fowler, 
9  Paige,  282;  Great  Falb  Manuf.  Co.  ».  Wortter,  23  N.  H.  462;  Stephen- 
son B.  Davis,  56  Maine,  76;  2  Story  Eq.  Jur.  gg  734,  736;  2  Dan.  Oh.  Pr. 
(4th  Am.  ed.)  1031-1033. 
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ATTORNEY-GENERAL  v.  XORD   ADVOCATE. 

.    1834. 

Practice*    Precedency  of  Counsel, 

The  Attomey-Greneral  of  England  has  precedency  over  the  Lord  Advo- 
cate of  Scotland,  in  all  matters  in  which  they  may  appear  as  comisel 
at  the  har  of  this  House. 

March  20,  April  3,  August  9. 

The  Attorney-General  of  England  and  the  Lord  Advocate 
of  Scotland  having  been  together  as  counsel  for  the  same 
party,  in  the  cases  of  Turner  v.  Ballendene^  Forbes  v.  Living^ 
stone^  Houston  v.  i)unoan,'ahd  other  appeal  cases  from  Scot- 
land, a  question  arose  between  them  at  the  bar  on  the  right 
of  precedency,  and  was  partially  argued  on  the  several 
occasions. 

The  Attorney-General  (Sir  J.  Campbell),  in  support  of 
his  claim.  —  The  office  of  Attorney-General  is  the  first  in 
importance  under  the  Crown,  held  by  any  member  of  the 
bar;  it,  therefore,  ranks  above  all  others.  There  are  two 
cases  which  tend  to  prove  this  rank :  One  occurred  in  1777, 
when  Henry  Dundas  was  Lord  Advocate,  in  which  the  peti- 
tion of  appeal  was  presented  to  this  House,  and  was  signed, 
in  the  first  instance,  by  the  Attorney-General,  and  after  him 
by  the  Lord  Advocate.  The  other  was  a  case  in  which 
the  Duke  of  Gordon  was  the  appellant,  and  the  case 
*  was  signed  first  by  Sir  John  Copley,  the  Attorney-  *  482 
General,  and  then  by  Sir  William  Rae,  the  Lord  Advo- 
cate. The  analogy  furnished  by  the  Act  of  Union  betweep 
the  two  countries  decides  the  question.  Li  one  of  the  articles 
of  that  Act  (a)  it  is  stipulated,  that  all  English  peers  shall 
take  precedence  of  all  Scotch  peers  of  their  own  rank,  at  the 
time  of  the  Union :  so  that  the  holder  of  an  English  barony, 

(a)  Article  28.  By  which  it  is  declared,  *'  that  all  peers  of  Scotland, 
and  their  successors  to  their  honours  and  dignities,  shall  from  and  after 
the  Union  be  peers  of  Great  Britain,  and  have  rank  and  precedency  next 
and  immediately  after  the  peers  of  the  like  orders  and  degrees  in  England 
»t  the  time  of  tiie  Union.'' 
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created  the  day  before  the  passing  of  the  Act  of  Union,  does 
take  precedence  of  the  premier  Scotch  baron.  The  same 
principle  must  be  extended  to  this  case ;  for  the  two  offices, 
like  the  peerages,  were  in  existence  at  that  period ;  and  sup- 
posing these  law  officers,  being  the  first  of  their  respective 
countries,  "  are  of  like  orders  and  degrees,"  the  English  law 
officers  of  the  Crown  wiU  take  precedence  of  the  Scotch 
functionaries  of  the  same  rank. 

The  Lord  Advocate  (Mr.  Jeffrey).  —  No  opportunity 
has  been  afforded  to  be  prepared  with  authorities  to  argue 
this  question.  The  cases  cited,  however,  prove  nothing ;  the 
petitions  of  appeal  might  have  been  signed,  in  the  order 
stated,  by  mere  accident.  There  is  no  analogy  to  be  drawn 
from  the  articles  of  the  Act  of  Union  with  respect  to  the 
precedency  of  English  and  Scotch  peers ;  but  even  if  such 
analogy  exists,  it  does* not  apply  in  favour  of  the  claim  now 
set  up  by  the  Attorney-General ;  for  that  law  officer  is  not 
the  first  law  officer  of  the  Crown :  the  Advocate-General  has 
always  led  him  in  the  Ecclesiastical  Courts,  and  in 
♦  483    other  Courts  of  *  England  itself. 

[The  Lord  Chancellor.  —  There  was  a  very  celebrated 
case  in  this  House,  which  lasted  some  weeks,  and  in  which 
the  Attorney-General  led  the  Advocate-General.] 

That  must  have  been  matter  of  accommodation,  and  could 
only  have  been  done  under  protest.  The  Attorney-General 
was  not,  until  lately,  the  second  law  officer  of  the  Crown  in 
this  country  :  according  to  Blackstone,  (a)  not  only  the 
Advocate-General,  but  the  King's  ancient  Serjeant  and  the 
Eang's  premier  Serjeant,  ranked  above  him. 

[The  Lord  Chancellor.  —  The  question  was  mooted  some 
years  ago,  and  was  referred  to  the  Crown,  when,  in  order  to 
settle  it,  a  warrant  (5)  was  issued,  deciding  that  the  Attor- 
ney-General should  lead  the  King's  ancient  Serjeants.] 

(a)  8  Black.  Comm.  28. 

(6)  See  6  Taunt.  424.    "  Whereas  our  Attorney  and  Solicitor-G«&eral 
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That  order  makes  no  mention  of  any  precedency  giYcn 
him  OYer  the  AdYOcate-General,  and  the  practice  always  has 
been  to  consider  the  AdYOcate-General  as  entitled  to  lead 
him.  The  Attorney-General  is  not,  therefore,  the  first  law 
officer  of  the  Crown  in  England.  The  Lord  Advocate  is  the 
first  law  officer  of  the  Crown  in  Scotland:  he  possesses, 
too,  a  degree  of  power  which  has  not  been  *  entrusted  *  484 
to  the  Attorney-General;  he  may  commit  a  man  to 
prison,  and  in  this  respect  exercises  all  the  authority  of  a 
magistrate,  (a)  As  he  possesses,  in  Scotland,  a  higher  degree 
of  authority  than  is  enjoyed  by  the  Attorney-General  in  Eng- 
land, and  as  he  is  in  Scotland  the  first  law  officer  of  the 
Crown  (and  these  are  cases  of  Scotch  appeals),  while  the 
Attorney-General  is  only  the  second  law  officer  of  the  Crown 
in  England,  the  decision  of  this  question  of  precedency  must 
be  in  favour  of  the  Lord  Advocate  of  Scotland. 

The  Attorney-General,  in  reply.  —  The  analogy  drawn 
from  the  Act  of  Union  with  Scotland  must  decide  this  case. 
That  analogy  is  applicable  here.  The  Attorney-General  is 
the  first  law  officer  of  the  Crown  in  England.  The  argu- 
ment founded  on  the  table  of  precedency  in  Blackstone,  is  in 
favour  of  the  right  erf  the  Attorney-General.  The  King's 
two  ancient  Serjeants,  and  then  the  Advocate-General,  are 
there  all  placed  above  him.  The  warrant  of  the  Crown,  the 
fountain  of  honours,  changed  their  position  entirely ;  it  placed 

now  have  place  and  andienoe  in  our  Courts  next  after  the  two  ancientest 
of  our  serjeants-at-law  for  the  time  being,  and  before  our  other  serjeants- 
at-law:  We,  considering  the  weighty  and  important  affairs  in  which  our 
Attorney  and  Solicitor-General  are  employed,  and  on  which  the  Attorney 
and  Solicitor-General  of  us,  our  heirs  and  successors,  may  hereafter  be 
employed,  do  hereby  order  and  direct  that  at  all  times  hereafter  the  Attor- 
ney and  Solicitor- General  of  us,  our  heirs  and  successors,  shall  have 
place  and  audience  as  well  before  the  said  two  ancientest  of  our  serjeants- 
at-law,  as  also  before  every  person  who  now  is  one  of  our  serjeants-at- 
law,  or  hereafter  shall  be  one  of  the  serjeants-at-law  of  us,  our  heirs  or 
successors."  This  order  is  dated  '*  Carlton  Palace,  14  Dec.,  in  the  54th 
year  of  our  reign." 

(a)  Qu.  Whether  this  is  not  merely  a  power  possessed  by  him  as 
public  prosecutor;  a  character  in  which  he  imites  the  functions  of  a 
znagistrate  and  a  grand  jury. 
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the  Attorney-General  above  each  of  the  two  ancient  Seiv 
jeants ;  and  as  it  effected  no  change  in  the  relative  rank  of 
the  two  ancient  Serjeants  and  the  Advocate-General,  it  placed 
the  Attorney-General,  by  necessary  and  unavoidable  implica- 
tion, above  all  three.  Adopting,  therefore,  the  argument  on 
the  other  side,  it  is  quite  clear  that  the  Attorney-General  is 
the  first  law  officer  of  the  Crown  in  England,  and,  as  such, 
is  entitled  to  the  precedence  now  claimed.  The  fact  that 
the  claim  is  now  urged  in  cases  of  Scotch  appeals  makes  no 
difference. 

♦  485  *  The  Lord  Chancellor.  —  My  Lords,  in  this 
matter,  which  was  considered  a  knotty  point  when  it 
was  last  before  your  Lordships,  (a)  (and  it  was  several  times 
mentioned,  though  not  within  the  last  few  months),  I  have 
taken  time  to  consider  the  question,  and  I  have  conferred  on 
it  with  learned  persons  who  had  materials  to  form  a  sound 
opinion ;  and  their  and  my  opinion,  after  the  best  considera- 
tion I  can  give  it,  is,  that  there  is  no  doubt,  nor  ought  there 
ever  to  have  been  any  question  upon  it,  that  the  Attorney- 
General  of  England  leads  the  Lord  Advocate  of  Scotland  in 
all  cases,  whether  Scotch  or  English,  in  the  House  of  Lords, 
or  in  any  other  Court  in  which  the  Lord  Advocate  can  prac- 
tise, whether  in  the  Privy  Council  Court,  the  Court  of  Dele- 
gates, the  House  of  Commons  (supposing  them  not  to  be 
members),  or  in  the  House  of  Lords ;  they  lead  according  to 
rank,  first  the  Attorney-General,  and  next  the  Lord  Advocate. 
I  threw  out  the  reasons  which  induced  me  to  think  so  at  vari- 
ous times  when  this  matter  was  before  your  Lordships.  But 
this  by  no  means  precludes  any  arrangement  from  being  made 
between  them,  for  in  Scotch  cases  it  may  sometimes  be  con- 
venient for  the  Lord  Advocate  to  go  before  the  Attorney- 
General.  But  an  arrangement  of  this  description  cannot 
alter  the  principle.  If  the  Lord  Advocate  led  the  Attorney- 
General,  qtuMi  Lord  Advocate,  it  might  be  in  respect  of  two 
things ;  the  one  as  to  the  Court  in  which  he  practised,  and 
the  other,  his  own  office ;  but  it  never  can  be  owing  to  the 

(a)  Mr.  Murray  had  in  the  mean  time  succeeded  to  the  office  of  Lord 
Advocate. 
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nature  of  the  case :  consequently,  whether  it  be  in  a  Crown 
cause,  or  a  cause  between  subject  and  subject,  and  whether 
it  be  a  Scotch  or  an  English  cause,  it  is  no  matter ; 
because  parties  lead,  *  not  on  account  of  their  being  *  486 
more  conversant  with  the  matter  in  hand,  but  through 
and  by  virtue  of  a  grant  from  the  Crown,  the  fountain  of  all 
honours ;  or  what  is  equivalent  to  it  in  this  instance,  imme- 
morial usage :  that  being  the  sole  ground  for  leading,  it  has 
no  reference  whatever  to  the  subject-matter  of  the  case. 
Now  what  would  follow  if  the  Lord  Advocate  should  lead 
the  Attomey-Geneiul?  I  do  not  say  that  the  Crown  has 
not  the  right  of  giving  the  Lord  Advocate  precedency.  But 
if  the  Crown  had  said  to  him,  ^^  You  shall  lead  the  Attorney- 
General  in  all  Scotch  cases  and  no  others,  and  in  all  other 
cases  the  Attorney-General  shall  lead  you,"  it  would  be  a 
very  extraordinary  grant,  for  it  would  be  like  giving  to  a  peer 
the  rank  of  a  marquis  in  all  marriage  processions,  but  directing 
the  marquis  to  go  behind  the  barons  in  all  funeral  proces- 
sions; or  that  the  marquis  should  have  precedence  in  one 
coronation  procession,  and  be  behind  the  barons  in  another ; 
which  would  be  a  most  capricious  grant.  The  Crown,  how- 
ever, could  confer  such  a  right,  and  in  Uke  manner  could 
give  precedency  in  processions,  but  it  is  quite  clear  there  is 
at  present  no  usage  of  these  shifting  rights ;  therefore,  if  the  * 
Lord  Advocate  led  at  all,  he  led  in  all  Courts.  I  will  put  a 
supposed  case :  the  Attorney-General  files  a  bill  ex  officio  in 
the  Court  of  Exchequer  in  a  revenue  case,  or  a  criminal 
information  in  the  Court  of  King's  Bench,  and  he  there 
obtains  a  judgment,  and  the  case  is  brought  under  review  in 
this  House  by  writ  of  error,  and  the  Lord  Advocate  and 
Attorney-General  are  engaged  as  counsel  on  the  same  side : 
there  is  nothing  to  prevent  the  Lord  Advocate  or  other  Scotch 
lawyer  from  appearing  in  this  Court  in  any  cause ;  Mr.  Dal- 

rymple  did  it  in  Miller  v.  ;    but  it  would  be 

absurd  to  say  that  in  such  a  case  he  *  should  take    *487 
precedency.      This  Court  of   appeal  is    an   imperial 
Court,  and  counsel  who  cannot  practise  in  the  Courts  below 
may  be  heard  here.     This  House  is  a  Court  of  Scotch  and 
Irish,  as  well  as  of  English  appeals.    It  may  be  said,  that  the 
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Lord  Advocate  having  precedency  in  a  case  in  the  Conrt  in 
Scotland,  it  would  be  an  absurdity  if  he  should  not  have 
precedency  in  the  same  case  on  appeal  to  this  House :  but  it 
would  be  a  greater  absurdity  if  he  were  to  take  precedency 
of  the  Attorney-General  for  England  in  the  cases  I  supposed. 
There  is  no  precedent  to  justify  your  Lordships  to  come  to 
the  conclusion  that  the  Lord  Advocate  has  precedence  over 
the  Attorney-General,  in  any  case  that  is  brought  to  this 
House.  On  these  grounds,  and  as  I  think  the  question  raised 
ought  to  be  decided  and  put  beyond  doubt,  I  humbly  move 
that  his  Majesty's  Attorney-General  for  England  do  in  all 
cases,  in  this  Court,  take  precedence  of  the  Lord  Advocate 
of  Scotland. 

The  resolution  was  formally  moved  and  agreed  to. 

The  Attorney-General  for  the  County  Palatme  of  Lancaster,  though 
he  would  lead  the  King's  Attorney-General  in  the  Court  of  Common 
Fleas  at  Lancaster,  has  not  precedence  over  any  of  his  seniors  at  the  bar, 
in  any  of  the  Courts  of  Westminster. 

On  the  25th  April,  1834,  another  important  matter  of  precedency  was 
settled.  By  warrant  from  the  Crown  of  that  date,  the  Court  of  Common 
Fleas  was  opened  to  all  the  members  of  the  bar.  As  a  mark  of  the  royal 
favour  to  the  sergeants-at-law  who  were  thus  to  lose  the  right  of  exclu- 
sive practice  in  that  Court,  the  warrant  directed  that  they  should,  accord- 
ing to  the  seniority  existing  among  themselves,  have  rank  and  precedence 
next  after  John  Balguy,  Esq.  (at  that  time  the  Junior  King's  counsel) ;  a 
favour  which  in  effect  granted  to  all  the  then  sergeants-at-law  the  rank 
of  King's  counsel. 
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FROM  THE  COUBT  OF  SESSION. 


WARRENDER  v.  WARRENDER. 

1885. 

The  Hon.  Lady  Anne  Wabbender     .     .    .    Appellant. 

The  Right  Hon.    Sir   Geobgb  Wabbendeb,  ) 

■D^  J  Mespondent,^ 

Marrictge,    Divorce.     OUcUian.    JurisdicHon. 

A  Scotchman  domiciled  in  Scotland  was  married  in  England  to  an  Eng- 
lishwoman, and  by  marriage  contract  secured  to  her  a  jointure  on  his 
Scotch  estates.  They  went  to  Scotland  after  their  marriage,  and 
resided  there  a  short  time,  when  they  returned  to  England.  They 
afterwards  agreed  to  a  separation,  and  articles  of  agreement  were  exe- 
cuted, by  which  the  husband  secured  a  separate  maintenance  to  the 
wife  during  the  separation.  From  the  time  of  the  separation  the  wife 
resided  abroad,  and  the  husband  continued  to  be  domiciled  in  Scot- 
land, where  he  raised  an  action  of  divorce  against  her,  on  the  head  of 
adultery,  alleged  to  have  been  committed  abroad  after  the  separation. 
Held^  by  the  House  of  Lords,  affirming  the  interlocutor  of  the  Court 
of  Session,  that  the  wife's  legal  domicile  was  in  Scotland,  where  the 
husband's  was,  and  that  she  was  amenable  to  the  jurisdiction  of  the 
Scotch  Court;'  that  an  edictal  citation,  with  actual  intimation  by  serv- 
ing a  copy  of  the  summons  personally,  was  a  good  citation;  and  that 
it  is  competent  to  the  Scotch  Courts  to  entertain  a  suit  to  dissolve  a 
marriage  contracted  in  England.' 

May  18, 19,  21,  August  27. 

This  was  an  appeal  against  an  interlocutor  of  the  Court  of 
Session  in  Scotland,  repelling  preliminary  defences  taken  by 

'  S.  C,  9  Bligh  N.  S.  89. 

'  See  Story  Confl.  Laws,  §§  46, 186;  Green  v.  Green,  11  Pick.  410; 
Countess  of  Dalhousie  v.  M'Douall,  7  CI.  &  Fin.  817;  Pitt  v.  Pitt,  10 
Jur.  N.  S.  785. 

'  See  2  Kent,  106  ei  seq.\  Ditson  v.  Ditson,  4  R.  I.  87;  Thompson 
o.  State,  28  Ala.  12;  Harding  v.  Alden,  9  Greenl.  140;  Dorsey  v.  Dorsey, 
7  Watts,  849;  Harrison  v.  Harrison,  19  Ala.  499;  Barber  v.  Root,  10 
VOL.  II.  26  [  401  ] 
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the  appellant  to  an  action  of  divorce  raised  against  her  there, 
in  September,  1833,  at  the  instance  of  the  respondent.     The 

main  question,  now  for  the  first  (a)  time  submitted  for 
*  489    adjudication  to  *  this  House,  was,  whether  the  Scotch 

Courts  have  jurisdiction  to  entertain  suits  for  dissolv- 
ing marriages  contracted  and  solemnized  in  England,  accord- 
ing  to  the  law  of  England. 

The  respondent,  in  the  case  prepared  on  his  behalf  in  the 
Court  of  Session,  and  afterwards  presented  to  this  House  for 
the  purposes  of  the  appeal,  stated,  among  other  things,  that 
he  was  bom  in  Scotland,  of  Scotch  parents ;  succeeded  to  the 
family  estates  in  the  county  of  East  Lothian,  and  acquired, 
by  purchase  in  other  counties  of  Scotland,  landed  property  of 
considerable  extent  and  value;  that  on  succeeding  to  the 
estate  of  Bruntsfield,  near  Edinburgh,  in  1820,  he  fitted  up 
the  mansion-house  there  as  his  principal  place  of  residence, 
and  actually  resided  there  from  that  period  ;  that  in  early  life 
he  obtained  a  commission  in  the  Berwickshire  militia,  and 
was  still  lieutenant-colonel  of  that  regiment.  In  1807  he 
was  returned  to  Parliament  for  the  Haddington  district  of 
burghs  ;  afterwards  was  elected  member  for  an  English  boiv 
ough,  and  during  his  attendance  on  his  parliamentary  duties, 
for  the  first  five  years,  he  lived  in  temporary  lodgings  or  in 
hotels  in  London,  having  then  no  house  or  establishment  in 
any  part  of  England.  In  1812,  being  appointed  a  member 
of  the  Board  of  Admiralty,  he  took  possession  of  a  house 
assigned  to  him  in  right  of  that  appointment,  and  continued 
to  occupy  it  until  April  of  the  year  1822 ;  but  in  every  year 
during  that  period  he  returned  to  Scotland,  whenever  his 
official  duties  permitted  his  absence  from  London.  In  Octo- 
ber, 1810,  while  the  respondent  was  residing  in  lodgings  in 
London,  he  was  married,  according  to  the  laws  of  England 
and  the  rites  of  the  Church  of  England,  to  the  Hon.  Anne 

(a)  The  same  question  was  submitted  in  Tovey  v.  Lindsey,  1  Dow, 
117,  but  was  not  decided. 

Mass.  265;  Green  v.  Green,  11  Pick.  410;  Shaw  o.  Gould,  L.  R.  3  H.  L. 
55;  Dolphin  v.  Robins,  7  H.  L.  Cas.  390;  In  re  Wilson's  Tracts,  L.  R.  1 
£q.  247;  Story  Confl.  Laws,  §§  205,  226  a,  et  8eq.\  Bishop  Mar.  &  Div. 
§§  724,  729,  750. 
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Boscawen  (the  appellant),  daughter  of  George  Eve- 
lyn, Viscount  *  Falmouth,  then  deceased,  with  the  *490 
consent  of  her  guardians,  she  being  only  eighteen  years 
of  age :  That  previous  to  and  in  contemplation  of  the  mar> 
liage,  a  settlement  in  the  English  form,  to  which  the  appel- 
lant's guardians  were  parties,  was  duly  made  and  executed, 
securing  the  interest  of  her  fortune  to  herself  for  life ;  and 
also  an  ante-nuptial  contract  of  marriage,  in  the  Scotch  form, 
was  executed  at  the  same  time,  by  which  it  was  provided  that 
the  appellant  should  be  secured  in  a  jointure  of  lOOOZ.  a  year, 
partly  over  the  respondent's  heritable  estates  of  Lochend, 
and  partly  over  his  lands  at  Goodspeed,  both  situated  in  the 
county  of  Haddington  ;  and  in  virtue  of  the  precept  of  sasine 
contained  in  that  contract,  the  appellant  was  afterwards  duly 
infeft  in  those  lands:  That  immediately  after  the  marriage, 
the  respondent,  accompanied  by  the  appellant,  returned  to 
Scotland,  and  they  resided  together  on  his  paternal  estates 
there  for  the  greater  part  of  the  two  years  next  following ; 
the  respondent  being  obliged  by  the  duties  of  his  office  in 
1812  and  thenceforwards,  to  reside  more  constantly  in  Lon- 
don, where  the  appellant  also  resided  with  him. 

The  respondent  further  stated,  that  in  the  year  1814,  and 
subsequently,  differences  sprimg  up  between  him  and  the 
appellant ;  and  that  in  1819,  at  the  solicitation  of  herself  and 
hei;  relations,  he  reluctantly  consented  to  a  separation.  The 
articles  of  agreement  entered  into  on  that  occasion,  dated  the 
Ist  of  January,  1819,  and  made  between  the  respondent  of 
tiie  first  part,  the  appellant  of  the  second  part,  and  her  broth- 
ers. Viscount  Falmouth  and  the  Hon.  and  Rev  John  Evelyn 
Boscawen,  of  the  third  part,  recited,  that  *'  Whereas,  circum- 
stances have  arisen  which  have  induced  the  said  Sir 
George  Warrender  *  and  Dame  Anne,  his  wife,  to  *  491 
agree  to  live  separate  and  apart  from  each  other  hence- 
forth, until  these  presents  shall  be  annulled  as  hereinafter 
mentioned,"  &c. ;  and,  after  securing  to  the  appellant  a  cer- 
tain annual  income,  to  be  paid  by  the  respondent  to  her 
trustees,  at  such  periods  and  in  such  manner  as  therein  men- 
tioned, for  her  separate  medntenance  during  the  separation, 
they  contained  the  following  clauses :   *^  That  if  the  said  Sir 
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George  TVarrender  shall  in  any  one  year  be  obliged  to  pay  and 
sbaU  pay  any  debt  or  debts  of  the  said  Dame  Anne  Wanen- 
der  hereafter  contracted,  to  the  amount  in  the  whole  of  up- 
wards of  lOlOZ.  (the  annual  sum  secured  for  her  separate 
maintenance),  then  and  thenceforth  the  covenants  of  the  said 
Sir  George  Warrender,  hereinbefore  contained,  shall  cease 
and  be  void ; "  and  again,  "  That  if  the  said  Sir  George  War- 
render  and  Dame  Anne  his  wife  shall  jointly  be  desirous  of 
annulling  these  presents,  and  the  agreements  and  provisions 
therein  contained,  and  shall  signify  such  desire  in  writing 
indorsed  on  these  presents,  or  on  a  duplicate  thereof  (such 
writing  to  be  under  their  joint  hands  and  attested  by  two 
credible  witnesses),  then  and  from  thenceforth  these  presents, 
and  every  article,  matter,  and  thing  herein  contained,  shall 
cease,  determine,  and  be  null  and  void,  any  thing  hereinbe- 
fore contained  to  the  contrary  notwithstanding."  On  the  6th 
of  February,  1819,  the  respondent  addressed  the  following 
letter  to  the  appellant's  brothers,  the  trustees  of  the  arti- 
cles :  — 

"  My  Lord  and  Sir,  —  Although  I  have  objected  to  have 
any  clauses  inserted  in  the  articles  of  separation  between 
Lady  Warrender  and  myself,  which  should  contain  a  permis- 
sion from  me  to  her  to  go  and  reside  where  she  pleases,  or 
which  should  preclude  me  from  suing  her  in  the  Ecclesias- 
tical Court  for  restitution  of  conjugal  rights,  I  hereby 
•492  *  pledge  myself  that  Lady  Warrender  shall  be  at  lib- 
erty, during  our  separation,  to  go  and  reside  where  she 
pleases,  and  that  I  wUl  not  institute  any  suit  arainst  her  for 
Sie  purpose  mentioned.    I  am,  &c., 

"G.  Wabrendeb." 

The  respondent  in  his  case  further  stated,  that  he  and  the 
appellant  had  lived  separate  ever  since  the  date  of  the  said 
recited  articles ;  he  continuing  to  reside  sometimes  in  Scot- 
land, sometimes  in  London,  as  required  byliis  official  situation 
and  parliamentary  duties ;  but  that  the  appellant  went  to  the 
continent,  and,  except  one  short  visit  to  England  in  1821,  she 
had  ever  since .  resided  abroad,,  in  France,  Switzerland,  or 
[404] 


WABRENDEB  V.   WABRENDEB.  *  492 

Italy :  that  circumstances  having  lately  come  to  the  knowl- 
edge of  the  respondent,  which  led  him  to  distrust  the  appel- 
lant's conjugal  fidelity,  he,  upon  an  investigatipn  directed  by 
him,  satisfied  himself  that  she  had,  in  1822,  formed  an  im- 
proper intimacy  with  one  Ltdgi  Rabitti,  a  music-master,  and 
had  been  guilty  of  adultery  with  him  in  that  year,  and  kept 
up  an  adulterous  intercourse  with  him  through  the  years 
1822, 1828, 1824, 1826, 1826, 1827,  and  1828,  in  Paris,  Dieppe, 
and  Versailles,  all  in  the  kingdom  of  France  ;  whereupon  the 
respondent  instituted  his  suit  praying  for  ^^  a  decree,  finding 
and.  declaring  the  appellant  guilty  of  adultery,  and  divorcing 
and  separating  her  from  his  fellowship  and  company ;  and 
also  finding  and  declaring  the  appellant  to  have  forfeited  the 
lights  and  privileges  of  a  lawful  wife ;  and  that  the  respon- 
dent is  entitled  to  marry  any  person  he  pleases,  sicklike  and 
in  the  same  manner  as  if  he  had  never  been  married,  or  the 
appellant  were  naturally  dead ;  conform  to  the  law  and  prac- 
tice of  Scotland." 

The  respondent's  summons  of  divorce,  concluding  in 
these  terms,  was  executed  against  the  appellant  *  edict-    *  493 
ically  as  forth  of  Scotland,  (a)  and  a  copy  thereof  was 
served  personally  on  her  at  her  residence  at  Versailles. 

The  appellant  appeared  to  process,  and  denying  that  she 
had  been  guilty  of  conjugal  infidelity,  she  took  three  prelim- 
inary defences  to  the  action :  First,  that  she  was  not  subject 
to  the  jurisdiction  of  the  Court,  being  English  by  birth,  par- 
entage, and  connection,  and  never  having  been  in  Scotland 
since  the  date  of  the  contract  of  separation ;  nor  had  she  any 
Scotch  property,  except  that  part  of  her  eventual  matrimonial 
provision  was  secured  over  the  respondent's  Scotch  estate: 
her  plea  was,  that  she  was  not  within  the  jurisdiction  of  the 
Court  of  Session,  even  although  it  were  to  be  assumed  or 
admitted  that  at  the  date  of  the  marriage  the  respondent  was 
and  had  ever  since  been  a  domiciled  Scotchman :  the  contract 
of  separation,  which  was  fully  carried  into  effect  for  fourteen 

(a)  An  edictal  citation  is  given  to  defenders  out  of  Scotland,  by  proc- 
lamation at  the  Market-cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
Act  of  Sederunt,  14th  December,  1805,  §  1;  and  see  Ersk.  B.  1,  tit. 
2,  §  18. 
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• 

years,  excluded  the  application  of  the  Scotch  legal  fiction, 
that  the  domicile  of  the  husband  is  necessarily  the  domicile 
of  the  wife.  Secondly,  though  the  appellant  should  be  held 
amenable  to  the  Court,  on  the  ground  of  the  husband's  domi- 
cile being  in  Scotland,  and  his  domicile  being  the  wife's,  still 
she  had  not  been  properly  cited  even  in  that  view :  she  had 
only  been  cited  as  "  forth  of  Scotland ; "  whereas,  if  jurisdic- 
tion over  her  be  claimed  on  any  presumption  that  she  was 
living  with  the  husband  in  that  country,  she  ought,  besides 
receiving  personal  intimation,  to  have  been  cited  as  at  his 
residence,  or  somewhere  else  in  Scotland.     Thirdly,  that  the 

appellant  being  a  domiciled  Englishwoman  at  the  time 
♦  494    of  her  marriage,  *  and  having  been  married  in  England 

according  to  the  rites  of  the  English  church  and  to  the 
English  law,  her  marriage  could  be  dissolved  only  by  parlia- 
ment; at  all  events  it  could  not  be  dissolved  by  a  Scotch 
Court,  when  all  the  alleged  acts  of  conjugal  infidelity  were 
stated  to  have  been  committed  in  foreign  countries.  The 
appellant,  in  conclusion,  insisted,  that  the  marriage  being  an 
English  marriage,  and  the  respondent  himself  being,  at  the 
date  of  both  the  contract  of  marriage  and  contract  of  separa- 
tion, a  domiciled  Englishman,  all  questions  relative  to  the 
effect  of  either  of  those  contracts  should  be  decided  according 
to  the  law  of  England ;  and  by  that  law  the  marriage  was 
indissoluble,  except  by  Act  of  Parliament. 

The  Lord  Ordinary,  having  heard  counsel  for  both  parties 
in  these  defences,  appointed  them  to  give  in  mutual  cases. 
Before  the  cases  were  lodged,  the  parties  being  at  issue  as  to 
the  fact  of  the  respondent's  domicile,  a  joint  minute  was 
entered  on  the  pleadings,  by  which  the  Dean  of  Faculty,  for 
the  respondent,  stated,  ^^  That  in  the  cases  to  be  lodged  for 
the  parties,  he  consented  that  the  preliminary  defences  should 
be  argued  on  the  assumption  that  the  respondent  was  a  dom- 
iciled Scotchman  at  the  date  of  the  marriage,  and  had  been 
so  ever  since ;  provided  always,  that  the  facts  stated  in  the 
sxunmons  for  founding  his  domicile  should  not  afterwards  lye 
disputed  in  discussing  the  preliminary  defences:"  and  the 
Solicitor-General,  for  the  appellant,  answered,  ^'  that  he  was 
willing  to  discuss  the  preliminary  defences  on  that  understand* 
[406] 


WABRENDER  V.  WAHBENDEB.  *  494 

4 

ing,  reserying  the  whole  statements  respecting  the  domicile, 
in  so  far  as  they  may  be  of  avail  on  the  merits." 

Mutual  cases  were  subsequently  lodged  for  the  par- 
ties, and  brought  before  the  Lords  of  the  first  *  division    *  495 
of  the  Court  of  Session,  who  unanimously  pronounced 
an  interlocutor,  on  the  14th  of  June,  1834,  repelling  the  pre- 
liminary defences,  and  remitting  to  the   Lord  Ordinary  to 
proceed  in  the  cause,  (a) 

Lady  Warrender  appealed  from  that  interlocutor. 

The  Attorney- General  (Sir  J.  Campbell),  and  Dr.  Addams^ 
for  the  appellant.  —  The  appellant  has  been  for  the  last 
twelve  years  almost  constantly  resident  in  France.  Denying, 
in  the  most  unqualified  manner,  the  truth  of  the  charges 
imputed  to  her  in  the  summons,  she  is  ready  to  meet  them 
before  the  proper  tribunal ;  but  she  declines  pleading  before 
what  is  to  her  a  foreign  Court,  where,  for  many  reasons,  her 
defence  must  be  conducted  under  comparatively  great  disad- 
vantages :  she  has,  therefore,  taken  preliminary  objections  to 
the  action.  In  arguing  those  objections,  the  appellant  is 
bound  to  assume,  hypothetically,  the  truth  of  the  statement 
contained  in  the  respondent's  summons,  that  he  is  a  domiciled 
Scotchman.  But  it  is  also  clear,  from  his  summons,  that, 
from  the  year  1812  until  within  a  short  period  before  the 
raising  of  the  action,  he  had  been  almost  constantly  resident 
in  England,  and  that  the  appellant  was  not  in  Scotland 
during  the  last  twenty  years.  With  the  exception  of  two 
short  visits  to  Scotland  soon  after  the  marriage,  the  parties 
resided  constantly  in  England  until  the  separation  in  1819. 
On  that  occasion  articles  of  agreement  were  executed,  and  a 
letter  was  written  by  the  respondent,  which,  bearing  express 
reference  to  the  contract  of  separation,  must  be  taken  as  part 
of  that  contract,  and  the  obligations  which  it  imposes  ^ 
on  him  must  be  considered  *a8  effectual  as  if  they  *496 
were  embodied  in  the  agreement.  By  these  articles, 
which  are  declared  to  be  irrevocable  except  by  the  joint  deed 
of  the  parties,  and  by  the  letter  taken  as  part  of  them,  the 
appellant  was  permitted  to  reside  wherever  she  pleased ;  and 

(a)  12  Shaw  &  D.  847. 
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she  accordingly,  in  the  terms  of  that  permission,  took  up  her 
residence  in  France,  where,  except  a  short  visit  to  England 
in  1821,  she  has  continued  to  reside  up  to  the  commencement 
of  this  action,  and  where  also  all  the  acts  of  infidelity  alleged 
against  her  are  by  the  summons  charged  to  have  been  com- 
mitted* 

The  appellant  has  been,  under  these  circumstances,  advised 
to  take  preliminary  objections  to  the  action.  The  first  objec- 
tion is,  that  as  she  was  not  resident  within  the  jurisdiction  of 
the  Scotch  Courts,  it  was  incompetent  to  insist  against  her 
there,  in  any  action  declaratory  of  her  personal  statttM.  The 
rule  of  law  in  such  cases  is,  cictor  $equitur  forum  ret.  It  is 
true  that  in  the  case  of  Brun$dan  v.  Wallace^  (a)  where  that 
rule  may  be  said  to  have  been  established,  there  was  a  differ- 
ence of  opinion  among  the  Judges ;  but  that  difference  arose 
as  to  the  effect  to  be  given  to  the  forum  originis^  as  founding 
jurisdiction.  All  doubts  upon  the  point  were  removed  by 
the  decision  of  this  House  in  Chant  v.  Pedie;(li)  so  that, 
notwithstanding  the  seemingly  different  decree  pronoimced 
in  the  case  of  Pirie  v.  Lunan^  (c)  it  may  be  now  considered 
as  settled  law  in  Scotland,  that  even  in  the  case  of  a  marriage 
contracted  in  that  country,  the  Courts  there  have  no  jurisdic- 
tion to  dissolve  it,  unless  the  defender  is  a  domiciled  native, 
or  resident  within  the   jurisdiction   for   forty  days   before 

summons  served. 
«  497  *  The  rule  having  been  laid  down  in  the  cases  re- 
ferred to,  and  the  principle  having  been  recognised  in 
subsequent  cases,  that  in  all  actions  in  which  the  wife  is  the 
complainant  it  is  necessary,  in  order  to  found  jurisdiction, 
that  the  husband  be  a  domiciled  Scotchman,  or  resident  in 
Scotland  for  a  certain  time  anterior  to  the  date  of  citation ; 
the  question  then  is,  whether,  in  administering  the  remedy  of 
divorce,  which,  by  the  law  of  Scotland,  is  competent  to  the 
wife  as  weU  as  to  the  husband,  a  different  rule  is  to  be  ap- 
plied in  determining  the  question  of  jurisdiction  when  the 
husband  is  the  complainant  ?    That  a  wife  may,  in  point  of 

(a)  Fac.  Coll.  Feb.  1780;  S.  C,  Ferg.  Cons.  Bep.  App.  259. 

(6)  1  Wila.  &  S.  716. 

(c)  Fac.  CoU.  Maich,  1796;  S.  C,  Ferg.  Cons.  Bep.  App.  260. 
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£etct,  be  resident  in  a  different  country  from  her  hosband, 
is  undeniable ;  but  it  may  be  maintained,  as  a  proposition 
founded  on  principle  and  supported  by  legal  authority,  that 
as  the  con%ortium  vitce  is  the  object  of  matrimony,  and  as  it 
is  the  duty  of  the  parties  to  live  together,  therefore,  in  all 
cases,  the  Court  will  hold  the  domicile  of  the  husband  to  be 
also  the  domicile  of  the  wife.  That  such  is  the  general  rule 
of  law  in  Scotland,  as  in  England,  the  appellant  has  no  occa- 
sion to  dispute :  she  is  well  aware  of  the  legal  maxim,  and 
that  fuU  effect  was  given  to  it  in  the  case  of  French  v. 
Pil€her;(a)  but,  like  every  other  general  rule,  it  may  be 
subject  to  exceptions,  and  may  be  qualified  by  the  acts  of 
the  parties.  It  may  be  true  that  the  house  of  her  husband 
is  the  legal  residence  of  the  wife,  and  that,  whenever  it 
is  necessary  to  cite  the  wife  for  her  interest,  a  citation  at 
the  house  of  her  husband  may  be  a  good  citation.  Such  is 
the  import  of  the  case  of  Chichester  v.  Lady  Done- 
gal^ (6),  where  a  citation  for  the  wife,  left  at  the  *  house  *  498 
of  her  husband,  with  whom  she  was  then  cohabiting, 
was  held  to  be  a  good  citation.  The  rule  obtains,  too,  whether 
the  wife  be,  in  point  of  fact,  resident  in  her  husband's  house 
or  not,  provided  there  has  been  no  separation  between  them, 
either  awarded  by  law  or  consented  to  by  the  parties.  Ac- 
cordingly, a  wife  who  elopes  with  her  paramour  from  her 
husband's  house  in  Scotland,  and  goes  into  a  foreign  country, 
is  still  subject  to  the  jurisdiction  of  the  Scotch  Courts  in  an 
action  of  divorce,  since  her  absence  from  her  husband's  house 
is,  on  her  part,  a  gross  breach  of  duty,  on  which  she  can  found 
no  plea  in  aid  of  her  defence.  But  the  case  is  different  when 
the  parties  are  separated  by  voluntary  agreement,  or  by  the 
sentence  of  a  Judge.  In  such  cases,  the  wife,  in  living  sepa- 
rate from  her  husband,  is  guilty  of  no  breach  of  duty :  she  is 
entitled  to  acquire  a  domicile  for  herself,  which,  as  it  is  her 
actual  domicile,  must  also  be  held  to  be  her  legal  domicile,  in 
questions  vrith  third  parties,  and  above  all,  in  questions  with 
her  husband,  the  party  to  the  deed  of  separation. 
The  application  of  the  legal  fiction,  which  makes  the  hus- 

(a)  Fac.  Coll.  June,  1800;  S.  C,  Ferg.  Cons.  Bep.  App.  262. 
(p)  1  Add.  Eocle.  Rep.  5-19. 
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band's  house  the  legal  and  proper  domicile  of  the  wife,  is 
excluded  in  this  case  by  the  deed  of  separation.  That  deed, 
which  was  executed  in  England,  all  the  parties  to  which, 
except  the  respondent,  were  English,  was  irrevocable  except 
by  the  consent  in  writing  of  the  principal  parties,  and  the 
appellant  uever  consented  to  revoke  it.  The  validity  of  this 
deed  was  placed  beyond  all  doubt  by  the  case  of  Tavey  v. 
Lindsay  (a)  in  this  House,  and  was  not  affected  by  the  cases 

of  Beehy  v.  Beeby^  (6)  Sullivan  v.  Sullivan^  (c)  WorraU 
*  499   V.  Jacobs  (ci)  or  the  passages  which  *  may  be  cited  for  the 

respondent  from  Roper's  Law  of  Property  of  Husband 
and  Wife.    These  cases  show  that  a  deed  of  separation  does 
not  bar  a  suit  for  divorce,  nor  alter  the  legal  condition  of  the 
parties  resulting  from  the  state  of  marriage,  Marshall  v. 
Mutton ;  (e)  but  they  decide  no  question  of  domicile  or  of 
jurisdiction.    The  deeds  in  those  cases  were  revocable  by 
either  party  at  any  time,  and  each  of  them  was  virtually  re- 
voked by  the  mere  act  of  executing  the  summons  of  divorce. 
It  is  no  part  of  the  argument  for  the  appellant  that  a  sepa- 
ration, whether  judicial  or  voluntary,  excludes  either  party 
from  the  remedy  of  divorce  for  adultery :  all  that  she  insists 
upon  is,  that  the  trial  of  such  action  must  be  subject  to  the 
ordinary  rules  regulating  jurisdiction  in  other  matters ;  and 
that  if  a  wife  is  legally  resident  in  a  foreign  country,  having 
acquired  a  domicile  there,  it  is  not  more  competent  for  the 
husband  to  cite  her  to  a  Scotch  Court  than  it  would  be  for  a 
wife  to  cite  to  the  same  Court  a  husband  legally  domiciled 
in  England.    The  agreement  entered  into  by  those  parties, 
whether  it  be  practically  productive  of  inconvenience  to  the 
husband  or  not,  is  a  conclusive  answer  to  all  his  arguments 
founded  on  the  fiction  of  law  in  respect  to  domicile.   The  rem- 
edy of  divorce  is  in  Scotland,  as  in  England,  a  purely  civil 
remedy,  of  which  the  injured  party  may  or  may  not  take  ad- 
vantage ;  a  remedy  which  the  law  will  infer,  from  certain  acts  of 
the  party,  to  have  been  abandoned  or  forfeited.   Either  party, 
after  detecting  and  being  in  a  condition  to  prove  the  infidelity 

(a)  1  Dow,  117.  (6)  1  Hagg.  142. 

(c)  2  Add.  299.  {d)  8  Meriv.  256. 

(e)   Per  Lord  Ksntok,  C.  J.,  8  T.  B.  547. 
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of  the  other,  may  still  decline  to  sue  for  a  divorce,  or  may  con- 
tinue to  cohabit  with  the  other,  which  amounts  to 
condonation,  and  excludes  the  right  *  to  obtain  a  di-  *  500 
Yorce;  or  there  may  be  connivance  at  the  ofPence, 
amounting  to  what  is  termed  lenocinitim^  which  is  a  complete 
bar  to  any  action  of  the  kind.  If  there  are  so  many  ways  in 
which  a  husband  may  abandon  his  right  to  demand  a  divorce, 
how  can  it  be  maintained,  with  any  show  of  reason,  that  a 
deed  of  separation  is  absolutely  void,  merely  because  the 
party  chooses  to  allege  that  an  adherence  to  its  express  terms 
will  render  the  attainment  of  his  remedy  only  a  little  more 
dijfficult,  tedious,  and  expensive?  Questions  of  jurisdiction 
may  often  arise  in  Courts  of  Law,  on  account  of  the  foreign 
residence  of  one  or  other  of  the  parties ;  but  of  the  jurisdiction 
of  Parliament  to  legislate  upon  the  rights  of  two  natural-bom 
subjects  there  is  no  doubt.  While  that  tribunal,  and  the 
Ecclesiastical  Courts  of  England,  are  open  to  the  respondent, 
he  has  no  reason  to  complahi  of  being  remediless. 

The  question  now  at  issue  was  fully  considered,  both  in  the 
Court  of  Session  and  in  this  House,  in  the  case  of  Lindsay  v. 
Tovey.  (a)  The  circumstances  of  that  case  are  these :  Mar- 
tin Eccles  Lindsay,  bom  and  educated  in  Scotland,  entered 
the  army,  and  went  with  his  regiment  to  Gibraltar,  where,  in 
1781,  he  married  Miss  Tovey,  an  Englishwoman,  and  they 
remained  there  till  1784 ;  from  that  time  they  resided  to- 
gether in  Scotland  until  1792,  when  they  went  to  live  at  Dur- 
ham. The  husband  soon  afterwards  went  abroad  with  his 
regiment,  his  residence  being  regulated  by  the  orders  of  his 
superiors.  Li  1802  a  deed  of  separation  was  executed  at 
Durham,  by  which  Mrs.  Lindsay  accepted  an  annuity ;  the  deed 
also  declaring,  that  *^  the  said  M.  E.  Lindsay  shall  and 
will  *  permit  and  suffer  the  said  Augusta  Margaret  *601 
Tovey  Lindsay  to  live,  inhabit,  and  reside  separate  and 
apart  from  him,  in  such  place  as  she  shall  think  proper," 
&c.  In  1804  Mr.  Lindsay  raised  against  her  an  action  of 
divorce  for  adultery  before  the  Commissaries  of  Edinburgh, 
Mrs.  Lindsay  at  the  time  being  in  Durham.  A  preliminary 
objection  was  taken  by  her  to  the  jurisdiction  of  the  commis- 
(a)  Fac.  Coll.  Jime,  1807;  S.  C,  Ferg.  Cons.  Bep.  App.  265. 
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saries,  but  they  sustained  their  jurisdiction.  The  case  was 
brought  by  appeal  before  the  Court  of  Session.  Two  ques- 
tions were  raised  in  the  progress  of  that  suit :  first,  whether 
the  pursuer  was  a  domiciled  Scotchman ;  secondly,  whether,  if 
he  was,  it  necessarily  followed  that  his  wife  was  also  in  the 
eye  of  the  law  domiciled  in  Scotland,  she  being,  in  fact, 
resident  in  England,  in  the  terms  of  the  deed  of  separation. 
To  the  argument  for  the  defender,  founded  on  that  deed,  it 
was  answered,  that  it  was  by  its  very  nature  a  revocable  deed, 
and  was  virtually  revoked  by  the  summons  of  divorce.  The 
Court  of  Session,  adopting  that  view,  sustained  the  jurisdiction 
of  the  commissaries.  The  interlocutor  of  -the  Court  of  Ses- 
sion being  appealed  from  to  this  House,  Lord  Eldon  said, 
with  reference  to  the  objection  to  the  jurisdiction  by  reason 
of  the  deed  of  separation,  **Even  if  the  fiction  or  rule  of 
law  were  admitted,  that  the  forum  of  the  wife  followed  that 
of  her  husband,  so  as  to  give  jurisdiction  to  the  Scotch 
Courts,  still  the  efPect  of  the  deed  must  be  to  put  an  end  to 
that  rule  or  fiction  till  the  deed  was  revoked.  The  husband 
himself  had  agreed  that  their  forum  should  be  difiPerent,  if  his 
wife  so  pleased,  and  then  he  endeavoured  by  this  process  to 

get  rid  of  the  effect  of  his  own  agreement."  (a)  Lord 
*  602    Redesdale,  *  concurring  in  the  observations  of  Lord 

Eldon,  said,  **  When  it  was  considered  that,  on  the 
principles  of  this  decision  of  the  Court  below,  any  one, 
from  any  quarter,  might  go  and  establish  a  domicile  in 
Scotland,  and  by  that  means,  even  in  the  face  of  a  deed  of 
separation,  draw  his  wife  to  a  Scotch  forum,  and  proceed 
against  her  for  an  absolute  dissolution  of  the  marriage,  the 
question  must  appear  to  be  one  of  very  great  iinportance. 
If  this  were  to  prevail,  any  person  had  it  in  his  power  to 
alter  the  nature  of  his  solemn  engagements,  &c.  It  could  not 
be  just,  that  one  party  i^hould  be  able,  at  his  option,  to  dis- 
solve a  contract  by  a  law  different  from  that  under  which  it 
was  formed,  and  by  which  the  other  party  understood  it  to  be 
governed."  (6) 

[Lord    Ltndhurst.  —  These  opinions   of  those  eminent 

(a)  1  Dow,  138.  (5)  1  Dow,  139. 
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Judges  were  not  delivered  as  a  judgment,  and  they  appear 
to  go  on  a  misapprehension  of  some  of  the  facts.] 

Their  opinions  are  not  cited  as  a  judgment ;  no  judgment 
was  pronounced  by  this  House  on  that  case,  except  to  remit 
it  for  consideration  to  the  Court  below,  and  Mr.  Lindsay  died 
in  the  mean  time.  The  observations  of  these  eminent  persons 
have  been  cited  as  being  entitled  to  the  greatest  attention, 
and  being  applicable  to  this  case,  which  has  this  additional 
feature,  that  the  deed  of  separation  was  declared  not  to  be 
revocable  except  by  the  joint  written  consent  of  the  respon- 
dent and  appellant. 

The  respondent  has  alleged,  as  another  argument  for  the 
Scotch  jurisdiction,  that  as  the  appellant  was  infeft  in  real 
estate  in  Scotland  in  pursuance  of  her  marriage  contract,  she 
must  be  held  as  domiciled  there,  where  the  subject  of  her 
settlement  was  situated. 

[Lord  Brougham.  —  Do  you,  Sir  William  Follett, 
*  mean  to  support  your  case  on  that  ground  ?  *  508 

Sib  William  Follett.  —  Certainly  not.] 

That  being  the  only  circumstance  that  distinguished  this 
from  a  purely  English  marriage,  if  the  argument  arising  from 
it  be  abandoned.  Lady  Warrender  is  in  the  same  situation  in 
which  Mrs.  Lindsay  was,  —  liable  to  be  sued  in  England,  but 
not  amenable  to  the  jurisdiction  of  the  Scotch  Courts. 

The  second  plea  to  the  action  is,  that  even  if,  according  to 
the  legal  fiction,  the  domicile  of  the  husband  should  be  held 
to  be  the  domicile  of  the  wife,  still  the  appellant  has  not 
been  duly  cited  to  appear  to  this  action.  This  is  a  point  of 
practice  in  Scotland,  best  known  to  the  practitioners  there. 
The  facts  agreed  upon  are,  that  the  summons  was  executed 
against  the  appellant  edictally,  as  forth  of  Scotland ;  that  is, 
by  proclamatiom  at  the  market-cross  of  Edinburgh,  and  pier 
and  shore  of  Leith  ;  it  was  also  personally  intimated  to  her, 
by  service  of  a  copy  on  her  at  her  residence  at  Versailles. 
But  if  the  appellant  is  to  be  held  as  resident  at  her  husband's 
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in  Scotland,  it  plainly  follows,  that  the  summons  should  be 
served  against  her  at  her  husband's  house  ;  and  it  is  a  con- 
tradiction to  cite  her  as  forth  of  Scotland,  when  it  is  insisted 
that  by  fiction  of  law  she  is  resident  in  Scotland,  and  when  it 
is  that  fiction  alone  which  renders  this  action  competent. 
This  objection  to  the  service  occurred  in  the  case  of  French 
V.  PUcher^  (a)  and  it  was  stated  from  the  Bench  in  Scotland, 
that  the  defender  should  be  cited  not  only  at  the  market  and 
pier  and  shore,  but  also  at  the  house  of  her  husband.  The 
personal  intimation,  which  may  be  required  ad  majorem  caute^ 

lam^  did  not  supply  the  want  of  a  regular  execution 
*  504    of  the  summons.     The  respondent,  while  he  *  rested 

his  whole  case  on  a  legal  fiction,  rejected  the  fiction 
altogether  in  the  execution  of  the  summons. 

The  last  and  main  ground  of  objection  to  the  suit  in  Scot- 
land is,  that  even  if  the  appellant  were  amenable  to  the  juris- 
diction of  the  Court  there,  it  is  incompetent  for  that  Court  to 
dissolve  this  marriage,  contracted  in  England,  with  an  Eng- 
lishwoman,  and  celebrated  according  to  ihe  rites  of  the  Eng- 
lish church.  This  objection  goes  to  the  extent,  that  although 
the  evidence  of  adultery  were  clear  and  conclusive,  yet  no 
Court  of  Law  can  dissolve  this  marriage  ;  no  Court  of  Law 
is  competent  to  take  cognizance  of  the  conclusion  of  the  sum- 
mons. The  general  result  of  cases  decided  even  in  Scotland, 
such  as  UdmonditoTie  v.  EdmondBtone^  Forbes  v.  Forbes^  and 
Levett  V.  Levett^  (5)  comes  to  this,  that  an  English  marriage 
cannot  be  dissolved  for  adultery  by  the  Scotch  Courts,  unless 
the  adultery  was  conmiitted  there,  and  the  party  cited  be 
domiciled  there.  But  the  authority  of  Lolley^%  Case  (c)  is 
quite  decisive  on  this  question.  LoUey  had  been  married  in 
England :  his  marriage  was  dissolved  by  the  Commissary 
Court  in  Scotland :  he  thereupon  contracted  a  second  mar- 
riage in  England,  for  which  he  was  tried  and  convicted  of 
bigamy.  In  that  case,  which  is  entitled  in  Scotland,  in  the 
action  of  divorce,  Sugden  v.  LoUey  (Sugden  being  the  maiden 
name  of  the  wife),  the  adultery  was  charged  to  be  committed 

(a)  Fac.  Coll.  June,  1800;  S.  C,  Ferg.  Cons.  Rep.  App.  262. 
(6)  Ferg.  Cons.  Rep.  pp.  68,  168,  209. 
(c)  Fac.  Col.  March,  1812,  and  Russ.  &  R.  C.  C.  237. 
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in  Scotland,  and  the  defender  was  actually  residing  there ; 
two  material  ingredients  which  do  not  belong  to  the  present 
case.  If  the  English  Judges  did  not  intend  to  break  in  upon 
the  jurisdiction  of  the  Scotch  Courts,  Lollej  was  unjustly 
convicted  of  bigamy,  and  was  illegally  sentenced  to  trans- 
portation. But  there  is  no  question  that  LoUey's  case 
was  well  decided,  and  the  principle  *of  the  decision  is,  *  606 
that  the  contract  of  marriage,  like  other  personal  con- 
tracts, is  to  be  construed  according  to  the  law  of  the  country 
where  the  contract  was  made.  In  Scotland,  marriages  may 
be  dissolved  for  adultery  or  desertion ;  in  Prussia,  for  incom- 
patibility of  temper;  in  France,  for  any  cause  that  either 
party  may  assign ;  but  an  English  marriage  cannot  be  dis- 
solved, except  for  adultery,  nor  even  then  by  any  municipal 
tribunal  in  England ;  and  that  which  was  the  principle  of  the 
decision  of  the  twelve  Judges  in  Lolley's  case,  has  been 
adopted  by  one  of  their  Lordships  very  recently,  in  ifcf '  Carthy 
V.  Deeaixy  (a)  in  the  Court  of  Chancery,  and  by  an  eminent 
ecclesiastical  Judge,  in  the  case  of  Beazley  v.  Beazley.  (() 

It  is  not  denied  that  many  decisions  have  been  from  time 
to  time  pronounced  in  the  Scotch  Courts,  supporting  the 
respondent's  case  to  the  fullest  extent :  but  not  one  of  those 
cases  has  been  appealed  fi'om ;  for  they  were  all  collusive. 
The  present  case  is  the  first  which  gives  this  superior  tribunal 
an  opportimity  of  settling  the  law.  This  House,  having  re- 
gard to  the  morals  of  the  people,  will  be  more  inclined  to 
restrict  than  extend  the  facility  of  divorces.  The  reasons 
given  by  the  Court  below  for  sustaining  their  jurisdiction  are 
far  from  being  satisfactory,  (c) 

[Lord  Ltndhurst.  —  The  Judges  in  Scotland  hold,  that  if 
other  contracts  made  in  England  are  dissoluble,  so  is  the  con- 
tract of  marriage. 

Lord  Brougham.  —  It  cannot  be  contended  that  all  the 
effects  of  a  contract  in  one  country  are  to  be  attributed  to  it 
in  another  country ;  if  that  were  so,  children  bom  before  the 

(a)  Vide  infra,  (6)  8  Hagg.  639. 

(c)  12  Shaw  &  D.  847-851. 
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marriage  of  the  parents,  being  legitimate  in  Scotland,  should 
be  held  legitimate  in  England.] 

They  are  legitimate  in  England ;  but  they  are  not 
*506  heirs,  and  that  is  by  reason  *of  the  statute  of  Mer- 
ton.  (a)  It  is  not  to  be  denied  that  the  Scotch  Courts 
may  dissolve  a  Scotch  marriage  —  a  dissoluble  marriage  — 
either  for  adultery  or  for  non-adherence ;  as  in  Prussia  a 
marriage  is  dissoluble  for  incompatibility  of  temper.  But  the 
Ecclesiastical  Courts  of  England  have  not  jurisdiction  to  dis- 
solve a  valid  marriage  for  any  cause.  The  Judges  in  Scot- 
land, in  their  reasoning  in  this  case,  evade  the  chief  question: 
they  have  admitted  that  their  decisions  were  broken  in  upon 
by  Lolley's  case,  and  the  appellant  insists  that  the  decision  in 
her  case  is  inconsistent  with  that  case.  Much  of  the  fallacy 
in  this  case  arises  from  the  false  assumption,  that  this  mar- 
riage was  a  Scotch  contract :  if  a  native  of  Russia  came  to 
this  coimtry,  and  married  here,  is  that  contract  of  marriage 
to  be  regulated  by  the  laws  of  Russia  or  of  England  ?  It  is 
alleged  that  the  contract  was  Scotch,  because  Sir  G.  Warren- 
der  says  he  intended  to  reside  in  Scotland.  But  in  fact  he 
did  not  act  according  to  his  alleged  intention,  for  he  chiefly 
resided  in  England ;  and  an  intention  never  acted  upon  must 
be  construed  as  an  intention  never  entertained.  Bruce  v. 
Brace,  (i)  The  basis  of  the  decision  of  the  Scotch  Court 
was,  that  there  was  nothing  in  the  legal  character  of  an  Eng- 
lish marriage  that  made  it  incapable  of  being  dissolved  by 
the  sentence  of  a  Court  of  Law ;  whereas  it  is  well  estab- 
lished in  this  coimtry,  that  judicial  indissolubility  is  a  legal 
quality  of  every  English  marriage.  It  is  true  that  the  Scotch 
Courts  have  dissolved  many  marriages  on  the  principle  which 
they  assert;  but  in  most  of  these  cases  the  adultery  was 
charged  as  having  been  committed  in  Scotland ;  a  circum- 
stance which  distinguishes  this  case  from  them. 
*  507  *  It  is  no  argument  to  be  addressed  to  thb  House,  to 
say  that  the  decisions  of  the  Courts  below  have*  been 
many  and  uniform  in  support  of  their  jurisdiction ;  in  fEhct, 

(a)  Vide  infra,  Birtwhistle  v.  Vardill. 
lb)  2  Bos.  &  Pal.  229. 
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that  circumstance  makes  it  imperative  on  this  House  to  de- 
clare the  law. 

[Lord  Brougham.  —  I  should  like  to  have  some  authority 
for  the  assertion,  that  this  House  is  not  bound  by  a  uniform 
course  of  decisions,  not  one  of  which  has  been  appealed 
from.] 

It  is  well  known  that  effect  had  been  given  for  two  hun- 
dred years  to  general  bonds  of  resignation,  and  that  there  had 
been  a  uniform  course  of  decisions  on  them  until  the  case  of 
the  Bishop  of  London  v.  Ffytche^  (a)  brought  on  writ  of  error 
to  this  House,  reversed  them  all.  The  decisions  in  Scotland 
have  not  been  uniform,  as  may  be  collected  from  the  cases  of 
Gordon  v.  Pye^  Brunadon  v.  Wallace^  Morcomhe  v.  Maclelland^ 
and  several  others.  (6)  The  question  is  now  brought  for 
adjudication  to  this  House ;  it  becomes  necessary  to  settle  the 
law ;  and  it  does  not  follow  that,  if  this  decision  is  reversed, 
that  reversal  can  have  any  effect  on  a  former  decision  which 
was  not  appealed  from. 

Sir  William  Follett  and  Br.  Lushington^  for  the  respondent. 
—  The  question  put  in  issue  by  the  appellant^s  first  plea  is, 
whether  it  was  competent  for  the  respondent  to  institute  a 
suit  for  a  divorce  against  her  in  the  Scotch  Courts,  while  she 
was  living  apart  from  him  under  a  deed  of  separation,  and 
actually  residing  in  a  foreign  country  ?  The  respondent  is  a 
Scotchman  by  birth,  education,  residence,  and  possession  of 
property  ;  his  proper  and  unquestionable  domicile  is  in  Scot- 
land. It  is  a  fact,  formally  admitted  in  this  case,  that  he  is 
now  and  ever  has  been  a  domiciled  Scotchman.  The 
question  then  is,  was  Lady  *  Warrender  domiciled  in  *  508 
Scotland  when  the  suit  was  instituted  ?  She  was,  it 
is  true,  an  Englishwoman  up  to  the  time  of  her  marriage. 
The  effect  of  that  marriage  was,  that  she  lost  her  domicile  of 
origin,  and  took  the  domicile  of  her  husband.  It  is  a  rule  of 
law,  admitted  in  the  municipal  code  of  aU  states,  that  the 

(a)  2  Bro.  P.  C.  211. 

\h)  Ferg.  Cons.  Bep.  App.  pp.  259,  264,  276. 
VOL.  II.  27  [  417  ], 
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forum  of  the  husband  is  the  forum  of  the  wife.  By  entering 
into  the  marriage  contract,  the  wife  leaves  her  own  family, 
and  comes  under  the  obligation  to  follow  the  fortunes  of  her 
husband,  in  whom  the  law  vests  a  curatorial  power  over  her : 
by  the  marriage  her  separate  interests  merge  in  those  of  the 
husband  ;  her  separate  character  is  lost  in  his,  and  she  is  no 
longer  capable  of  retaining  the  domicile  which  she  had  before 
the  marriage,  or  of  acquiring  any  other  separate  from  that  of 
her  husband.  The  soundness  of  this  principle  was  once 
questioned  by  the  Commissary  Court  in  Scotland,  but  was 
sustained  by  the  Court  of  Session  on  appeal.  French  v. 
Pilcher.  (a)  The  principle  has  been  followed  ever  since,  not 
only  in  Scotland,  but  also  in  the  Consistorial  Courts  of  Eng- 
land. Chichester  v.  Marchioness  of  Donegal.  (6)  Although 
the  question  of  domicile  was  not  the  point  at  issue  in  that 
case,  yet  the  Judge  observed,  "  Was  not  the  Consistory  Court 
of  London  the  legal  jurisdiction,  notwithstanding  her  (the 
defendant's)  actual  residence,  during  a  certain  period,  in  Ire- 
land ?  A  party  may  have  two  domiciles,  the  one  actual  and 
the  other  legal ;  and,  primd  facie  at  least,  the  husband's 
actual  and  the  wife's  legal  domicile  are  one,  wheresoever  the 
wife  may  be  personally  resident.  It  is  admitted  that  the 
husband's  domicile  is  within  the  diocese  of  London."     The 

civil  law  concurs  with  the  law  of  England  and   of 
*  609    Scotland  *  in  holding,  that  the  domicile  of  a  married 

woman  depends  not  on  the  place  of  her  own  residence, 
but  on  the  domicile  of  her  husband.  (<?) 

The  general  rule  is  strengthened  in  this  case  by  the  pecu- 
liar consideration,  that  the  husband  being  a  domiciled  Scotch- 
man at  the  time  of  the  marriage,  having  neither  residence 
nor  property  in  England,  and  also  the  wife's  fortune  as  well 
as  the  ^  other  family  provisions  being  secured  on  his  Scotch 
estates,  the  marriage  must  be  taken  to  be  a  Scotch  contract, 
although  it  was  had  and  solemnized  in  England.  It  is  clear, 
from  these  circumstances,  that  both  the  parties  had  a  view  to 
Scotland  when  they  entered  into  the  contract.     Huber  thus 

(a)  Uli  supra,  p.  497.  (&)   1  Add.  Eccl.  Kep.  5-19. 

(c)  Cod.  Lib.  10,  t.  S9,  §  9;  Voet  ad  Pand.  Lib.  23,  t  2,  §  40;  Ub. 
5,  t.  1,  §  101;  Stair's  Inst.  B.  1,  tit.  4,  §  9;  Loth.  Consist.  Law,  p.  136. 
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lays  down  the  law :  **  Non  ita  precise  respiciendus  est  locus 
in  quo  contractus  initus  est,  &;c.  Contraxisse  unusquisque  in 
eo  loco  intelligitur  in  quo  ut  solveret  se  obligavit.  Proinde 
et  locus  matrimonii  contracti  non  tarn  is  est  ubi  contractus 
nuptialis  initus  est  quam  in  quo  contrahentes  matrimonium 
exercere  voluerunt."  (a)  Lord  Mansfield  also,  in  Bland  v. 
Robin%on^  (i)  said,  ^^  The  general  rule  established,  ex  comitate 
etjure  gentium^  is,  that  the  place  where  the  contract  is  made, 
and  not  where  the  action  is  brought,  is  to  be  considered  in 
the  expounding  and  enforcing  the  contract.  But  this  rule 
admits  of  an  exception,  where  the  parties  at  the  time  of  mak- 
ing the  contract  had  a  view  to  a  different  country."  It  is 
impossible  to  deny  that  the  marriage  of  these  parties  was 
entered  into  intuitu  of  a  Scotch  domicile ;  and  it  must, 
therefore,  be  considered  as  a  Scotch  contract ;  *  and  *  510 
consequently  the  appellant  must  be  held,  in  respect  of 
her  husband's  admitted  domicile,  to  be  amenable  to  the  juris- 
diction of  the  Scotch  Courts.  If  the  cases  of  Brunsdon  v. 
Wallace^  Pine  v.  Lunan^  and  Sharpe  v.  Orde^  cited  for  the 
appellant,  have  any  bearing  on  this  point,  they  will  be  found 
to  sustain  the  respondent's  case. 

But  Lady  Warrender,  though  she  admits  the  general  rule 
that  the  actual  domicile  of  the  husband  is  the  forum  of  the 
wife,  stm  insists  that  her  case  is  an  exception,  inasmuch  as 
by  the  deed  of  separation  she  had  her  husband's  permission 
to  live  apart  from  him  and  to  choose  her  own  domicile,  of 
which  permission  she  availed  herself ;  and  for  this  position 
she  relies  on  the  observations  of  Lords  Eldon  and  Redesdale 
in  Tovey  v.  Lindsay.  (<?)  The  respondent  answers,  that  she 
had  not  capacity  to  acquire  a  separate  domicile  independent 
of  his ;  there  was  no  covenant  in  the  deed  of  separation  bind- 
ing him  to  permit  her  to  live  where  she  pleased,  or  restrain-  . 
ing  him  from  suing  her  for  conjugal  rights.  His  letter  bound 
him  in  honour  not  to  interfere  with  her  choice  of  residence 
during  the  separation,  but  it  was  not  intended  to  dissolve  the 
matrimonial  engagement,  and  release  her  from  all  liability  to 
answer  in  the  forum  of  the  husband.     The  letter  was  not 

(a)  De  Conflictu.  Legum.  §  10.  (b)  1  Sir  Wm.  Bl.  2p8. 

(c)  1  Dow,  117. 
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under  seal ;  was  not  part  of  the  deed,  and  is  not  better  than 
waste  paper  as  affecting  process  or  jurisdiction.  Even  if  it 
had  been  incorporated  in  the  deed,  it  would  not  have  any 
effect,  as  the  respondent  might  put  an  end  to  the  deed  at 
any  time,  even  by  the  summons  of  divorce.  The  principle  of 
the  law  of  Scotland,  deduced  from  the  cases  decided 

*  511    there,  is,  that  all  voluntary  separations  are  *  revocable, 

although  they  bear  to  be  irrevocable  ex  fficie  of  the 
deeds,  except  where  the  separation  has  proceeded  propter 
Bcevitiam  of  the  husband,  or  is  sanctioned  by  judicial  authority. 
The  marriage  being  the  radical  and  the  original  contract,  and 
separation  being  contrary  to  the  implied  inherent  condition 
and  to  the  duties  of  the  married  state,  the  law  allows  either 
party  to  revoke  expressly,  at  any  time,  a  contract  of  separa- 
tion; and  such  contract  is  void  by  the  fact  of  the  parties 
again  living  together,  or  by  either  suing  the  other  for  restitu- 
tion of  conjugal  rights,  or  for  divorce  ;  Fletcher  v.  Fletcher^  (a) 
Bateman  v.  Ro89»  (J)  So  also  by  the  law  of  the  Ecclesias- 
tical Courts  of  England,  the  relation  of  husband  and  wife 
must,  notwithstanding  deeds  of  separation,  continue  complete 
until  it  is  dissolved  by  decree  d  mensa  et  thoro^  or  d  vinculo  ; 
Mortimer  v.  Mortimer^  (c)  King  v.  Sanaom^  (d)  Beehy  v. 
Beehy,  (e)  Sullivan  v.  Sullivan.  (^)  In  this  last  case  Sir 
John  Nicholl  says,  "  These  Courts  have  so  repeatedly  said 
that  such  deeds  of  separation  are  no  bars  either  to  suits  for 
conjugal  rights  or  to  charges  of  adultery,  that  it  would  be 
superfluous  to  combat  this  argument "  (that  a  deed  of  sepa- 
ration was  a  bar  to  the  husband's  prayer  for  a  divorce).  "I 
see  no  more  in  this  deed  than  the  ordinary  class  of  provisions 
for  enforcing,  as  far  as  it  may  be,  the  continuance,  and  pre- 
venting the  termination,  of  the  separate  state,  in  which  the 
•  parties  covenant  to  live,  by  means  of  a  suit  for  restitution 
brought  by  either,  which  nearly  in  all  cases  find  their  way 
into  deeds  of  this  nature,  though  nugatory  as  to  any 

*  612    binding  effect  *  oi\  the  parties."     Neither  do  the  Courts 

of  Equity  give  effect  to  deeds  of  separation,  further 

(o)  2  Cox,  99.  (h)  1  Dow,  235. 

(c)  2  Hagg.  318.  (d)  3  Add.  277. 

(e)  1  Hagg.  142.  (g)  2  Hagg.  239;  S.  C,  2  Add.  299-303. 

[420] 


WABRENDER  V.  WARRENDER.  *  512 

than  to  enforce,  reluctantly,  during  the  separation,  the  pay- 
ments stipulated  by  the  husband  to  the  wife's  trustee,  whose 
covenant  to  indemnify  the  husband  against  her  debts  is 
held  to  be  a  sufficiently  valuable  consideration;  Wilkes  v. 
Wilkes ^  (a)  Legard  v.  Johnson^  (6)  Worrall  v.  Jacobs  (<?)  St. 
John  V.  St.  John,  (d)  Mr.  Roper,  in  his  Treatise  of  the 
Law  of  Property  of  Husband  and  Wife,  refers  to  other  cases, 
and  deduces  from  them  this  general  conclusion,  that  Courts 
of  Equity  will  not  infringe  on  the  jurisdiction  of  the  Ecclesi- 
astical Courts,  by  enforcing  the  performance  of  a  mere  per- 
sonal contract  entered  into  between  husband  and  wife  to  live 
apart  from  each  other,  (e)  It  has  also  been  held  by  the 
Courts  of  Common  Law,  that  those  deeds  do  not  affect  the 
rights  or  relation  of  the  parties,  and  that  husband  and  wife 
cannot  by  any  private  agreement  alter  the  character  and  con- 
dition which  by  law  results  from  the  state  of  marriage,  while 
it  subsists.  Marshall  v.  Button^  (jg)  Beard  v.  Wehb.  (A) 
The  law,  as  thus  established  in  all  the  Courts  of  England  as 
well  as  in  Scotland,  is  not,  in  the  least,  affected  by  the  case 
of  Tovey  v.  Lindsay^  (i)  which  differed  from  this  case  in  the 
very  material  circumstance,  that  Major  Lindsay  was  not  held 
to  be  a  domiciled  Scotchman  at  the  date  of  the  deed  of  sepa- 
ration, or  when  he  sued  for  the  divorce.  Lord  Eldon  having 
a  doubt  upon  that  point,  being  inclined  to  think  his 
domicile  was  at  Durham,  and  being  also  *  impressed  *513 
with  the  circumstance  that  the  then  recent  decision  of 
the  English  Judges  in  Lolley's  case  had  not  been  brought 
before  the  view  of  the  Judges  of  the  Court  of  Session,  recom- 
mended a  remit,  for  the  purpose  of  reconsideration,  but  there 
was  no  final  decision  ever  afterwards  pronounced  here  or  in 
Scotland ;  so  that  the  case  so  much  relied  upon  by  the  appel- 
lant does  not  affect  this  case  one  way  or  the  other.  It  would 
be  great  injustice  to  Lord  Eldon  to  say,  that  if  Major  Lindsay 
had  his  domicile  in  Scotland,  his  Lordship  could  entertain 
any  doubt  that  the  Courts  there  had  jurisdiction,  in  the  face 

(a)  2  Dick.  791.  (6)  3  Ves.,  Jur.  352. 

(c)  3  Meriv.  256.  (d)  11  Ves.  526. 


(e)  2  Roper,  26^287.  (g)  8  T.  R.  546. 

(h)  2  Bos.  &  Pul.  93-107.  (i)  1  Dow.  117. 
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of  Lauder  v.  Vanghent^  (a)  McDonald  v.  Fritz^  (6)  and 
numerous  other  cases  which  have  never  been  impugned.  In 
the  cases  of  Brunsdon  v.  Wallace^  (<?)  and  Morcomhe  v.  Mae- 
lelland^  (d)  the  actions  were  dismissed  on  the  ground  that 
the  defenders  (the  husbands)  had  not  domicile  in  Scotland ; 
the  attempts  made  in  both  cases  to  found  jurisdiction  on 
domicile  ratione  originis^  failed.  In  the  present  case  it  is  a 
fact  admitted,  that  the  respondent  had  actual  domicile  in 
Scotland,  both  at  the  date  of  the  marriage  and  of  the  com- 
mencement of  the  action. 

The  second  plea  of  the  appellant  is  to  the  manner  of  the 
citation ;  she  insists,  that  if  her  domicile  be  held  to  be  at  the 
dwelling-house  of  the  respondent,  then  she  ought  not  to  have 
been  cited  edictally,  as  forth  of  Scotland,  but  the  citation 
should  have  been  left  for  her  at  the  respondent's  dwelling- 
house.  But  it  is  the  practice  in  Scotland  to  cite  a  party 
edictally,  if  he  or  she  be  absent  from  the  country 
*  514  above  forty  *  days.  The  appellant  having  been  ab- 
sent for  that  and  a  longer  period,  she  was  properly 
cited  edictally;  and,  for  the  purpose  of  giving  her  actual 
notice  of  the  suit,  and  as  a  measure  of  precaution,  the  .sum- 
mons was  served  personally  on  her,  at  her  temporary  resi- 
dence in  France.  By  the  Scotch  Judicature  Act  («)  it  is 
declared,  ^^  That  where  a  person,  not  having  a  dwelling-house 
in  Scotland,  occupied  by  his  family  or  servants,  shall  have  left 
his  usual  place  of  residence,  and  have  been  absent  forty  days 
vrithout  having  left  notice  where  he  is  to  be  found,  within 
Scotland,  he  shall  be  held  to  be  absent  from  Scotland,  and  be 
cited  according  to  the  forms  prescribed."  And  by  the  Act 
of  Sederunt  (14th  of  December,  1805,  §.  1), "  It  shall  in  time 
coming  be  held,  that  a  person  after  forty  days'  absence  from 
his  usual  place  of  residence,  is  forth  of  the  kingdom  of  Scot- 
land ;  and  the  citation,  after  that  period,  must  be  at  the  mar- 
ket-cross of  Edinbm^h,  and  pier  and  shore  of  Leith,"  &c. 

(a)  Fac.  Coll.  27th  February,  1692;  S.  C,  Fei^.  Rep.*App.  250. 
(6)  Fac.  Coll.  26th  March,  1813;  S.  C,  Ferg.  Rep.  App.  273. 
(c)  Fac.  Coll.  9th  February,  1789;  S.  C,  Ferg.  Rep.  App.  259. 
\d)  Fac.  Coll.  27t;h  June,  1801;  S.  C,  Ferg.  Rep.  App.  264. 
(«)  6  Geo.  4,  c.  120,  §  53. 
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There  can  be  no  doubt  that  in  this  case  edictal  citation,  accom- 
panied with  personal  notice,  was  the  proper  course  to  be 
observed. 

The  third  plea  and  ground  of  appeal,  is  the  alleged  in- 
dissolubility of  this  marriage  by  the  Courts  of  Scotland.  The 
respondent  conceiving  that  so  much  of  this  plea  as  was  not 
contained  in  the  first  preliminary  defence,  was  involved  in  the 
merits  of  the  action,  which  the  judgment  of  the  Court  below, 
did  not  at  all  touch ;  and  being  also  advised  that  by  the  6 
Geo.  4,  c.  120,  §  5,  any  appeal  against  the  interlocutory 
judgment  was  incompetent;  presented  a  petition  to  this 
House  against  entertaining  it.  The  app'eal  Committee, 
to  whom  that  petition  was  referred,  sustained  *  the  *  515 
appeal,  on  the  ground  that  the  judgment  of  the  Court 
below  did  decide  the  principle;  that  an  English  marriage 
might  be  dissolved  by  a  Scotch  Court.  In  deference  to  that 
opmion  of  the  appeal  committee,  the  respondent  has  under- 
taken to  sustain  the  competence  of  the  Court  of  Session  to 
entertain  the  action.  He  is  a  Scotchman  by  birth  and  con- 
nections and  estates ;  he  was  married  in  England  during  a 
transient  visit  to  that  country,  without  any  intention  then  or 
at  any  time  to  make  it  his  permanent  abode.  It  is  evident, 
from  the  antenuptial  contract,  that  the  marriage  was  entered 
into  with  a  view  to  residence  in  Scotland ;  the  rights  and 
obligations  arising  out  of  the  marriage  contract  were  to  be 
performed  in  Scotland ;  and  although  England  was  the  place 
of  celebration,  yet  it  was  essentially  a  Scotch  contract,  and 
must  be  regulated  in  all  its  relations  and  consequences  by  the 
rules  of  Scotch  law.  The  question  for  the  decision  of  the 
House  is  not  whether  indissolubility  is  an  inherent  element 
in  a  marriage  contracted  in  England  between  two  English 
parties ;  this  House,  sitting  on  this  case  as  a  Scotch  Court  of 
appeal,  is  not  to  consider  what  effect  the  English  Courts  of 
Law,  either  civil  or  criminal,  would  give  to  a  divorce  pro- 
nounced by  a  Scotch  Court. 

The  argument  for  the  appellant  on  this  part  of  her 
case  is,  that  the  contract  of  marriage  is  to  be  governed 
by  and  according  to  the  law  of  the  country  where  the 
contract  is  entered  into.     There  is  a  fallacy  in  that  argu- 
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ment :  it  is  true,  that  in  all  questions  of  status  or  personal 
obligation,  the  constitution  of  the  contract  is  governed  by  the 
lex  loci  contractus;  that  is^the  questions  whether  the  contract 
was  valid  or  void,  whether  the  requisite  forms  and  solemnities 
for  completing  the  contract  were  duly  complied  with, 

*  516    *  must  be  determined  by  the  law  of  the  country  where 

the  contract  was  made:    but  where   questions  arise 
about  enforcing  or  expounding  the  contract,  or  about  grant- 
ing redress  to  one  party  for  a  breach  of  its  obligations  by  the 
other,  these  must  be  decided  by  th&  law  of  the  country  which 
the  parties  had  in  view  with  reference   to  its   fulfilment. 
Marriages  at  Gretna* Green  between  English  parties,  duly 
performed  according  to  the  Scotch  form,  are  valid  in  England ; 
it  is  the  law  of  Scotland  that  determines  their  validity  or 
nullity,  but  all  the  obligations  arising  from  the  conjugal  re- 
lation are  regulated  by  the  laws  of  England ;  so  much  so, 
that  a  wife  so  married  is  entitled  to  dower  out  of  her  husband's 
English  estates,  though  not  to  her  terce  out  of  his  property 
in  Scotland,  if  he  should  happen  to  have  any  there,    llderton 
V.  llderton,  (a)    The  lex  loci  contractus  cannot  prevail,  unless 
the  parties  had,  in  entering  into  the  contract,  reference  to  the 
same  place  for  the  fulfilment  of  its  obligations ;  for  if  the 
forum  of  the  contract  were  to  prevail  against  the  forum  of 
the  real  domicile,  a  contract  entered  into  in  a  foreign  country, 
during  one  day's  visit,  would  be  governed  by  the  laws  of  that 
country,  and  not  by  those  of  the  country  of  the  parties'  birth 
and  permanent  residence ;  which  would  be  too  absurd.     In  a 
recent  case,  Anstruther  v.  Chalmers^  (6)  in  the  Court  of  Chan- 
cery, it  was  held  that  the  will  of  a  Scotchwoman,  who  was 
domiciled  in  England,  and  who,  during  a  visit  to  Scotland, 
executed  there,  in  the  Scotch  form,  a  will  of  personal  property, 
deposited  it  there,  and  died  in  England,  was  to  be  consti'ued 
by  the  English  law.     All  writers  on  the  civil  law  lay  it  down 

as  an  acknowledged  rule,  that  the  import  and  effect  of 

*  517    all  ordinaiy  civil  contracts  *  are  to  be  determined  by 

the  law  of  the  place  of  performance,  to  which  alone  the 
.  contracting  parties  are  presumed  to  have  reference.  "  Contrax- 

(a)  2  H.  BI.  145.  (6)  2  Sim.  1. 
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isse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut  solveret  se 
obligavit "  are  the  words  of  Julian  in  the  Pandects,  (a)  There 
are  numerous  cases  decided  by  the  .Courts  in  Scotland,  estab- 
lishing the  general  rule,  that  questions  relating  to  the  nego- 
tiation of  biUs  of  exchange  are  to  be  decided  by  the  laws  of 
the  place  of  payment,  and  not  of  the  place  of  contract.  Brown 
V.  Crawford^  (6)  StevenBon  v.  Stewart^  (<?)  WatBon  v.  Ren- 
ton,  (rf)  Armour  v.  Campbell,  (e)  The  same  rule  has  been 
adopted  by  the  English  Courts  of  Law,  as  in  jRobinson  v. 
Bland,  {g)  This  doctrine  applies  with  equal  force  to  the  con- 
tract of  marriage,  and  it  is  so  expressly  stated  by  Huber,  (A) 
whose  words,  as  also  those  of  Lord  Mansfield  in  Robinson  v. 
Bland^  have  been  already  quoted,  (t)  This  marriage,  there- 
fore, on  the  authority  of  the  civilians  and  of  the  cases  cited, 
must  be  dealt  with  as  a  Scotch  contract,  and  its  obligations 
construed  and  enforced  by  the  laws  of  Scotland,  where  they 
were  intended  to  be  performed.  There  is  no  reason  to  appre- 
hend that  the  affirming  of  the  interiocutor  now  appealed  from 
will  produce  any  conflict  between  the  jurisdiction  or  decisions 
of  the  Scotch  and  English  Courts,  as  this  case  is  distinguished 
from  those  of  •  Sugden  v.  Lolley^  and  Beazley  v.  Beazley^  by 
the  material  circumstance  that  in  these  the  husband  and  wife 
were  English,  were  domiciled  in  England,  and  it  was 
there  that  all  *  the  obligations  arising  out  of  the  con-  *  618 
tract  of  marriage  were  to  be  performed. 

The  cases  of  Ryan  v.  Ryan^  (Jc)  and  of  M'  Carthy  v.  De- 
eaixy(J)  cited  in  behalf  of  the  appellant,  have  no  bearing  on 
the  question  for  the  decision  of  the  House.  The  observations 
attributed  to  a  noble  and  learned  Lord,  in  the  latter  case, 
were  not  necessary  for  the  decision  of  that  case,  and  can  only 
have  the  authority  of  an  extrajudicial  dictum.  The  case  of 
LoUey  must  be  confined  to  the  circumstances  on  which  the 
twelve  Judges  adjudicated,  and  is  not  to  be  extended.     Sub- 

(a)  Lib.  21,  tit.  De  obligationibus  et  aciionibus. 

(6)Morr.  1587.  (c)  Morr.  1518. 

(flT)  Bell's  Rep.  103.  (c)  Morr.  4476. 

(g)  1  Wm.  Bl.  256.  (A)  De  Conflictu  Leg.  §  10.* 

(0   P.  509  supra.  (k)  2  Phil.  332. 

(0    Vide  infra. 
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sequently  to  that  case,  and  with  full  knowledge  of  it,  the 
Judges  of  the  Court  of  Session  asserted  their  jurisdiction 
over  a  marriage  contracted  in  England,  Udmonstane  y.  JEd^ 
monstone,  (a)  thereby  following  up  a  long  series  of  uniform 
decisions.  This  House,  sitting  as  a  Scotch  Court  of  appeal, 
is  bound  to  recognize  those  decisions,  which  have  never  been 
questioned.  The  case  of  The  Bishop  of  London  v.  Ffytche  (6) 
was  referred  to,  for  the  purpose  of  showing  that  a  judgment 
pronounced  on  the  authority  of  decisions  long  acquiesced  in 
might  still  be  reviewed  and  reversed  by  this  House.  That 
case,  indeed,  was  reversed  in  this  House,  by  nineteen  against 
eighteen ;  all  the  bishops  on  one  side,  against  all  the  lawyers, 
except  Lord  Thdrlow,  on  the  other.  It  is  better  for  the 
respondent  that  such  a  decision  should  be  quoted  against  him 
than  for  him.  If  two  foreigners,  Prussians  for  instance  (with 
whom  incompatibility  of  temper  is  ground  of  divorce),  met 
on  a  visit  in  this  country,  and  were  married  here  and  returned 

to  Prussia,  could  it  be  maintained  that  the  Courts  of 
*  519   *  Prussia  have  not  power  to  dissolve  that  marriage  for 

any  cause  whatsoever,  but  that  the  parties  are  to  be 
released  from  the  contract  only  by  Act  of  the  English  Legis- 
lature ?  If  two  English  persons,  travelling  in  France,  meet 
and  marry  there,  and  return  to  this  country,  could  not  the 
husband,  after  discovering  the  wife's  adultery,  apply  to  the 
tribunals  of  his  domicile  for  such  remedy  as  they  could  afford 
him,  although  the  Courts  of  the  place  of  the  contract  would 
afford  none  ?  The  law  of  England  does  not  allow  any  valid 
marriage  to  be  dissolved  d  vinculo^  by  the  Courts  of  law ;  but  the 
Scotch  Courts  have  the  power  to  entertain  those  actions,  and 
have  frequently  exercised  it.  The  question  here  is,  not  what 
effect  the  divorce  granted  in  Scotland  would  have  in  England, 
but  it  is,  whether  the  Courts  of  Scotland  have,  by  the  law 
of  Scotland,  the  power  to  divorce  on  proof  of  adultery. 

Dr.  Addams^  in  reply.  —  The  whole  of  the  argument  for 
the  respondent  is  put  on  the  fact  of  his  domicile  being  in 
Scotland  when  the  action  was  raised.  The  appellant  had 
not  her  residence  then  in  Scotland,  either  in  fact  or  in  law. 

(a)  Ferg.  Coiu.  Eep.  168.  Q>)  2  Bro.  P.  C.  211. 
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It  is  not  alleged  that  her  actual  residence  was  there,  and  the 
fiction  of  law  is  excluded  by  the  deed  of  separation,  which 
was  not  revoked  when  the  action  was  commenced.  It  is  a 
fallacy  to  say  that  the  marriage  of  these  parties  was  a  Scotch 
contract;  for  the  marriage  was  performed  in  England,  the 
appellant  was  an  Englishwoman,  and  the  respondent  was 
residing  in  England.  If  a  Spaniard  or  other  foreigner  came 
to  this  country  and  married  an  Englishwoman  here,  according 
to  the  law  of  England,  could  it  be  said,  that  that  was  a  Span* 
ish  and  not  an  English  marriage  ?  There  cannot  be  a 
doubt,  *  that  if  the  interlocutor  be  afSrmed,  the  Court  *  620 
below  will  proceed,  on  proof  of  adultery,  to  dissolve 
this  marriage,  whether  it  is  Scotch  or  English.  The  Commis- 
saries in  Scotland  were  generally  inclined  against  the  assump- 
tion of  this  power,  but  they  were  overruled  by  the  Judges  of 
the  Court  of  Session.  The  case  of  Gordon  v.  Pie  (a)  was 
the  first  English  marriage  over  which  the  Court  of  Session 
assumed  jurisdiction,  by  remitting  that  case  to  the  Commis- 
sary Court,  with  instructions  to  proceed;  but  there  were 
numerous  cases  previous  to  that,  in  which  the  jurisdiction 
was  declined ;  Brunsdon  v.  Wallace^  Moreombe  v.  Maclelland. 
—  He  further  cited,  for  the  purposes  of  his  argument,  Dal-- 
rymple  v.  Dcdrymple^  (J)  and  ArtBtruther  v.  Adair ;  (c)  and 
many  of  the  cases  already  referred  to. 

The  Lords  took  time  to  consider  the  case. 

August  27. 

Lord  Brougham.  —  Sir  George  Warrender,  a  Scotch  baro- 
net, possessed  of  large  hereditary  estates  in  Scotland,  born 
and  educated  in  that  country,  and  having  there  his  capital 
mansion,  where  he  resided  the  greater  part  of  the  year,  ex- 
cept when  he  held  office  or  was  attending  his  parliamentary 
duties  in  England,  intermarried  in  London,  in  1810,  with  the 
daughter  of  the  Viscount  Falmouth,  Anne  Boscawen,  who 
was  born  and  educated  in  England,  and  never  had  been  in 
Scotland  previous  to  the  marriage.    After  that   event,  she 

(a)  Ferg.  Cons.  Rep.  App.  276,  357. 

(6)  2  Hagg.  58.  (c)  2  My.  &  E.  513. 
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was  twice  there  with  her  husband,  but  subsequently  he  re- 
sided for  the  most  part  in  London,  to  discharge  the 

*  521    duties  of  Lord  of  the  Admiralty  and  *  Commissioner 

of  East  India  Affairs ;  offices  which  he  held  from  1812 
to  1819,  inclusive.  In  the  latter  year,  at  the  end  of  much 
domestic  dissension,  a  separation  was  determined  upon,  and 
an  agreement  executed  by  the  parties  ;  in  which,  after  setting 
forth  by  way  of  recital  only  their  having  agreed  to  live  sepa- 
rate, Sir  George  bound  himself  to  allow  Dame  Anne  War- 
render  a  certain  annuity ;  and  it  was  further  agreed  that  the 
agreement  shall  only  be  rescinded  by  common  consent^  and 
in  a  certain  specified  manner.  A  letter  was  written  by  Sir 
George,  bearing  equal  date  with  the  agreement,  and  addressed 
to  the  trustees  under  the  marriage  settlement.  In  this  he 
stated  that  he  had  refused  to  insert  any  provision  for  her 
being  allowed  to  live  apart,  in  order  that  he  might  not  be 
precluded  from  suing,  if  he  chose,  for  restitution  of  conjugal 
rights,  but  also  stating  that  it  was  not  his  intention  ever  to 
do  so,  or  to  interfere  with  or  molest  her  in  the  choice  of  a 
residence.  The  marriage  settlement  had  secured  her  a  joint- 
ure upon  the  Scotch  real  estates ;  upon  which  fact  it  is  now 
admitted  that  nothing  can  turn,  except  that  it  may  serve  the 
better  to  show  the  connection  of  the  parties  and  the  contract 
with  Scotland. 

These  are  the  facts,  and  the  undisputed  facts  of  this  case. 
I  say  undisputed ;  for  the  attempt  occasionally  made  in  the 
course  of  the  appellant's  argument,  to  create  some  doubt  as 
to  Sir  George  Warrender's  Scotch  residence  and  domicile, 
cannot  be  considered  as  persisted  in  with  such  a  degree  of 
firmness  or  uniformity  as  to  require  a  discussion  and  a  decision 
of  the  point,  in  order  to  clear  the  way  for  the  very  important 
legal  question  which  arises  upon  these  plain  and  undeniable 
statements. 

*  522        *  In  1834,  after  the  parties  had  lived  separate  for 

fifteen  years.  Sir  George's  residence  being,  during  the 
latter  part  of  the  time,  almost  constantly  on  his  Scotch  estates, 
and  Lady  Warren  der's  varying  from  one  country  to  another 
—  a  few  months  in  England,  generally  in  France,  and  occa- 
sionally in  Italy  —  Sir  George  brought  his  suit  in  the  Court 
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of  Session  (exercising,  under  the  recent  statute,  the  consisto- 
rial  jurisdiction  formerly  vested  in  the  commissaries)  for 
divorce,  by  reason  'of  adultery  alleged  to  have  been  committed 
by  his  wife.  Lady  Warrender  took  preliminary  objections  to 
the  competency  of  the  suit,  under  three  heads :  First,  that 
the  summons  of  divorce  was  not  served  on  her  at  her  hus- 
band's residence,  so  as  to  give  her  a  regular  citation ;  secondly, 
that  the  Court  had  no  jurisdiction,  inasmuch  as  the  wife's 
domicile  was  no  longer  her  husband's  after  the  separation ;  (a) 
thirdly,  that  even  if  the  service  had  been  regular,  and  the 
two  domiciles  one  and  the  same,  and  that  domicile  Scotland, 
the  marriage  having  been  contracted  in  England,  and  one  of 
the  parties  being  English,  no  sentence  of  a  Scotch  Court  could 
dissolve  the  contract.  To  these  several  points  I  propose  to 
address  myself  in  their  order. 

The  first  need  not  detain  us  long.  It  is  clear,  that  if  the 
wife's  domicile  is  not  in  Scotland,  her  being  cited  or  not  cited 
at  the  mansion  is  wholly  immaterial;  and  the  minor  objection 
of  irregularity  merges  in  the  exception  to  the  jurisdiction : 
and  if  the  wife's  domicile  was  in  Scotland,  it  must  be  her 
husband's,  which,  indeed,  the  objection  supposes ;  and 
then  the  *  argument  amounts  to  this,  that  Sir  George  *  523 
should  havfe  served  himself  with  a  notice,  by  way  of 
regularly  serving  his  wife.  Surely  it  is  unnecessary  to  show 
that  such  a  proceeding  would  have  been  nugatory,  not  to  say 
ridiculous,  and  that  the  omission  of  it  can  work  nothing 
against  the  validity  of  the  notice.  Lady  Warrender  had,  it 
is  admitted  on  all  hands,  personal  service  and  full  notice  of 
the  proceeding  against  her ;  nor  was  any  reliance  placed  upon 
her  domicile  in  contemplation  of  law  (that  is,  her  husband's 
domicile),  being  sufficient  to  exclude  the  necessity  of  bring- 
ing notice,  in  point  of  fact,  home  to  her.  If  the  preliminary 
objection  to  the  service  is  good  for  any  thing,  it  is  good  to 
show  that  the  pursuer  might  have  served  a  notice  on  her 
whom  he  knew  to  be  some  hundreds  of  miles  distant,  by  leav- 
ing it  for  her  in  his  own  house,  and  then  have  considered  this 
as  goo'd  and  sufficient  service,  without  personally  notifying 

(a)  The  order  in  which  these  two  objections  were  pleaded  and  argued 
is  here  reversed. 
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his  intended  suit  to  her,  or  serving  her  with  the  summons 
which  he  had  filed.  We  may  therefore  come  at  once  to  the 
serious  and  more  substantial  exceptions  taken  against  the 
jurisdiction ;  the  first  of  which  arises  upon  the  domicile,  as 
affected  by  the  articles  of  separation. 

Secondly,  It  is  admitted  on  all  hands  that,  in  the  ordinary 
case,  the  husband's  domicile  is  the  wife's  also ;  that,  conse- 
quently, had  Lady  Warrender  been  either  residing  really  and 
in  fact  with  her  husband,  or  been  accidentally  absent  for  any 
length  of  time,  or  even  been  by  some  family  arrangement, 
without  more,  in  the  habit  of  never  going  to  Scotland,  which 
was  not  her  native  country,  while  he  lived  generally  there,  no 
question  could  have  been  raised  upon  the  competency  of  the 
action  as  excluded  by  her  non-residence.  For  actual  resi- 
dence—  residence  in  point  of  fsLCt — signifies  nothing 
*  524  in  the  case  of  a  married  woman,  and  *  shall  not,  in 
ordinary  circumstances,  be  set  up  against  the  presump- 
tion of  law,  that  she  resides  with  her  husband.  Had  she  been 
absent  for  her  health,  or  in  attendance  upon  a  sick  relation, 
or  for  economical  reasons,  how  long  soever  this  separation  de 
facto  might  have  lasted,  her  domicile  could  never  have  been 
changed.  Nay,  had  the  parties  lived  in  different  places,  from 
a  mutual  understanding  which  prevailed  between  them,  the 
case  would  still  be  the  same.  The  law  could  take  no  notice 
of  the  fact,  but  must  proceed  upon  its  own  conclusive  pre- 
sumption, and  hold  her  domiciled  where  she  ought  to  be,  and 
where,  in  all  ordinary  circumstances,  she  would  be,  —  with 
her  husband.^  Does  the  execution  of  a  formal  instrument, 
recognizing  such  an  understanding,  make  any  difference  in 
the  case  ?  This  is  all  we  have  here  ;  for  there  is  no  agree- 
ment to  live  separate.  The  "letter"  has  indeed  been  im- 
ported into  the  agreement,  and  argued  upon  as  a  part  of  it. 
Now,  not  to  mention  that  the  instrument  in  which  parties 
finally  state  their  intentions,  and  mutually  stipulate  and  bind 
themselves,  is  always  to  be  regarded  as  their  only  contract ; 
and  that  no  separate  or  subsequent  agreement  is  to  be  taken 
into  the  account,  unless  it  contains  some  collateral  agree- 

1  See  Story  Confl.  Laws,  §§  46, 136;  Countess  of  Dalhousie  t7.  M'Dooall, 
7  CI.  &  Fin.  817. 
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ment ;  admittiiig  that  we  have  a  right  to  look  at  the  letter  at 
aU,  either  as  part  of  one  transaction  with  the  agreement,  or  as 
providing  for  something  left  unsettled  in  the  principal  instru- 
ment, and  so  collateral  in  some  sort  to  the  contract  itself,  it 
does  not  appear  that  the  tenor  of  the  letter  aids  the  appel- 
lant's contention.  For  the  letter  sets  out  with  expressly  say- 
ing, that  Sir  George  has  refused  to  insert  in  the  agreement  a 
leave  to  live  apart,  in  order  to  preclude  all  objection  against 
his  suing  for  restitution  of  conjugal  rights.  Is  not  this 
*  suflBcient  to  deprive  the  letter  of  all  binding  force  in  *  525 
law,  whatever  else  it  may  contain  ?  In  truth,  the 
words  which  follow  this  preliminary  statement  amount  only 
to  an  honorary  pledge,  in  no  legal  view  obligatory,  even  had 
they  stood  alone ;  but,  taken  in  connection  with  the  preceding 
statement,  they  plainly  exclude  aU  possibility  of  construing 
the  letter  as  a  legal  obligation.  It  therefore  appears  impos- 
sible to  consider  the  parties  in  this  case  as  living  apart  under 
a  contract  of  separation.  The  agreement,  by  its  obvious  con- 
struction, only  imports  an  obligation  upon  Sir  G.  Warrender 
to  pay  so  much  a  year  to  Lady  Warrender,  as  long  as  she 
should  live  apart  from  him.  But  let  us  suppose  it  to  be  an 
ordinary  deed  of  separation  ;  that  it  contained  a  covenant  on 
the  husband's  part  to  permit  the  wife  to  live  apart  from  him, 
and  to  choose  her  own  residence ;  and  let  us  consider  what 
difference  this  would  make,  and  whether  or  not  this  would 
be  sufficient  to  determine  the  legal  presumption  of  domicile. 

First  of  all,  it  must  be  admitted  that,  even  if  the  execution 
of  such  a  deed  gave  the  wife  a  power  of  choosing  a  residence, 
and  if  that  residence  once  chosen  were  to  be  deemed  her 
separate  domicile,  still  this  would  only  give  her  a  power ;  and 
unless  she  had  executed  the  power  by  choosing  a  residence,  no 
new  domicile  could  be  acquired  by  her.  The  domicile  which 
she  had  before  marriage  was  for  ever  destroyed  by  that  change 
in  her  condition.  The  dissolution  of  the  marriage  by  divorce, 
or  by  the  husband's  decease,  never  could  remit  her  to  her 
original  or  maiden  domicile  ;  much  less  could  this  be  affected 
by  any  such  deed  as  we  are  supposing ;  for  that,  by  the 
utmost  possible  stretch  of  the  supposition,  could  only 
give  *  her  the  option  of  taking  a  new  domicile,  other    *  526 
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than  her  husband's ;  and  until  she  did  exercise  this  option 
her  married  or  marital  domicile  would  not  be  changed. 
Now  there  is  no  evidence  here  of  Lady  Warrender  having 
ever  acquired  any  domicile  after  1819,  other  than  the  one  she 
had  before  the  separation,  that  is  to  say,  her  husband*s ;  and 
this  proof  clearly  lay  upon  her,  for  she  sets  up  the  separation 
to  exclude  the  legal  presumption  that  she  is  domiciled  with 
her  husband ;  and  the  separation  only  conveying  to  her  a 
power  of  choosing  a  domicile,  and  the  production  of  the  arti- 
cles only  proving  that  power  to  have  been  conferred  upon 
her,  unless  she  goes  further,  and  also  proves  the  exercise  of 
the  power  by  acquhing  a  new  domicile,  she  proves  nothing. 
She  only  shows,  and  all  the  ample  admissions  we  are,  for  the 
sake  of  argument,  making,  confess  that  she  had  obtained  the 
power  or  possibility  of  gaining  a  domicile  Other  than  her  hus- 
band's, but  not  at  all  that  she  had  actually  gained  such 
separate  domicile.  The  evidence  in  the  cause  is  nothing  to 
this  purpose.  It  is,  indeed,  rather  against  than  for  the  appel- 
lant's argument ;  it  rather  shows  that  she  had  done  nothing 
like  gaining  a  new  domicile,  for  she  was  living  chiefly  abroad, 
and  in  diifferent  places.  But  there  is,  at  any  rate,  no  evidence 
in  the  cause  of  her  acquiring  a  separate  domicile,  and  the 
proof  lying  upon  her,  it  follows  that,  for  all  the  purposes  of 
the  present  question,  her  husband's  Scotch  domicile  is  her 
own.  But  suppose  we  pass  over  this  fundamental  difficulty 
in  her  case,  and  which  appears  to  me  decisive  of  the  excep- 
tion with  which  I  am  now  dealing,  I  am  of  opinion  that  there 
is  nothing  in  the  separation,  supposing  it  had  been  ever  so 
formal,  and  ever  so  full  in  its  provisions,  which  can  by 
*  627  law  *  displace  the  presiunption  of  domicile  raised  by 
the  marriage,  and  subsisting  in  full  force  as  long  as  the 
marriage  endures. 

A  party  relying  on  the  lex  loci  contractus^  in  construing  the 
import  and  tracing  the  consequences  of  the  marriage  con- 
tract, cannot  weU  be  heard  to  deny  that  the  same  lex  loci 
must  regulate  the  construction  and  the  consequences  of  any 
deed  of  separation  between  the  married  pair.  Nor  do  I  un- 
derstand the  appellant  as  repudiating  the  English  law  as  to 
the  import  of  the  separation  in  this  case.  Then  what  is  the 
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legal  value  or  force  of  this  kind  of  agreement  in  our  law? 
Absolutely  none  whatever — in  any  Court  whatever — for  any 
purpose  whatever,  save  and  except  one  only,  —  the  obligation 
contracted  by  the  husband  with  trustees  to  pay  certain  sums 
to  the  wife,  the  eestui  que  trust.  In  no  other  point  of  view  is 
any  effect  given  by  our  jurisprudence,  either  at  law  or  in 
equity,  to  such  a  contract.  No  damages  can  be  recovered  for 
its  breach  —  no  specific  performance  of  its  articles  can  be 
decreed.  No  Court,  civil  or  consistorial,  can  take  notice  of 
its  existence.  So  far  has  the  legal  presumption  of  cohabita- 
tion been  carried  by  the  common-law  Courts,  that  the  most 
formal  separation  can  only  be  given  in  mitigation  of  damages, 
and  not  at  all  as  an  answer  to  an  action  for  criminal  conver- 
sation, the  groimd  of  which  is  the  alleged  loss  of  comfort  in 
the  wife's  society ;  and  all  the  evidence  that  can  be  adduced 
of  the  fact  of  living  apart,  and  all  the  instruments  that  can  be 
produced  binding  the  husband  to  suffer  the  separate  resi- 
dence of  his  wife  —  nay,  even  where  he  has  for  himself  stipu- 
lated for  her  living  apart,  and  laid  her  under  conditions  that 
she  should  never  come  near  him  —  all  is  utterly  insufficient 
to  repel  the  claim  which  he  makes  for  the  loss  of  her 
*  society  without  doing  any  act  either  in  court  or  in  *  528 
pais^  to  determine  the  separation  or  annul  the  agree- 
ment. In  other  words,  no  fact  and  no  contract,  no  matter  *in 
pais  and  no  deed  executed,  can  rebut  the  overruling  presump- 
tion of  the  law  that  the  married  persons  live  together,  or, 
which  is  the  same  thing,  that  they  have  one  residence  —  one 
domicile.  In  the  contemplation  of  the  common  law  then, 
they  live  together  and  have  the  same  domicile.  That  the 
Consistorial  Courts  regard  the  matter  in  the  same  light  is 
manifest  from  the  strong  decision  given  upon  the  8  &  4  Geo. 
4,  as  applicable  to  a  case  where  the  parties  had  never  been 
near  one  another  for  ten  years  before  it  passed ;  yet  this  case 
was  held  within  the  provision  of  the  statute  which  gives  the 
benefit  of  confirmation  of  the  marriage  to  all  parties  who  have 
been  living  together  at  and  before  the  passing  of  the  Act. 
But  we  need  not  resort  to  such  extreme  cases,  or  seek  support 
from  such  strong  decisions.  It  is  admitted  on  all  hands  that 
the  Consistorial  Courts  never  regard  a  separation,  how  formal 
▼OL.  II.  28  [  433  ] 


*  528  CASES  IN  THE  HOUSE  OF  LORDS. 

soever,  as  of  any  avail  at  all  against  either  party,  nor  require 
any  person  suing  for  his  rights  under  the  marriage,  and  stand- 
ing on  the  marriage,  to  do  any  act  for  annulling  the  separa- 
tion. Either  party  has  a  clear  and  undenied  right  to  pass  it 
by  entirely,  and  proceed,  whether  in  bringing  or  in  defending 
a  suit,  exactly  as  if  the  separation  articles  had  no  existence. 

Thirdly,  We  are  therefore,  in  every  view  that  can  be  taken 
of  the  question,  bound  to  regard  Lady  Warrender's  domicile 
as  identical  with  her  husband's,  and  thus  the  case  becomes 
divested  of  aU  special  circumstances,  and  is  that  of  a  marriage 
had  in  England  between  a  domiciled  Scotchman  and  an  Eng- 
lishwoman, sought  to  be  dissolved  by  reason  of  the 
*  529  wife's  adultery,  *  through  a  suit  in  the  Courts  in  Scot- 
land, the  residence  or  domicile  of  the  husband  being 
bond  fide  Scotch  ;  and  as  the  determination  at  which  we  have 
arrived  upon  the  question  of  domicile  makes  the  forum  orig- 
inis  of  the  wife  quite  immaterial,  the  question  is  in  truth  the 
general  one,  whether  or  not  a  Scotch  divorce  can  dissolve  a 
marriage  contracted  by  a  domiciled  Scotchman  in  England, 
the  parties  to  that  marriage  being  bond  fide  and  not  coUusively 
for  the  purposes  of  the  suit,  domiciled  in  Scotland.  The 
importance  of  this  question  to  the  parties,  and,  considering 
the  constant  and  fortunate  intercourse  between  the  two  coun- 
tries, to  the  law  which  governs  each,  cannot  be  denied ;  at 
the  same  time  it  is  of  considerably  less  interest  than  it  would 
have  been  had  the  domicile  not  been  bond  fide  Scotch,  because 
then  the  more  absolute  question  would  have  been  raised  as  to 
the  validity  of  a  Scotch  divorce  generally,  to  dissolve  an  Eng- 
lish maniage.  Possibly  the  decisions  upon  the  validity  of 
Scotch  marriages  generally  and  without  regard  to  the  fraud 
upon  the  English  law,  practised  by  the  parties  to  them,  may 
seem  to  make  the  distinction  to  which  I  have  just  adverted 
less  material  and  substantial ;  nevertheless  I  think  it  right 
and  convenient  to  make  it,  and  to  keep  it  in  view. 

The  general  principle  is  denied  by  no  one  that  the  lex  loci 
is  to  be  the  governing  rule  in  deciding  upon  the  validity  or 
invalidity  of  all  personal  contracts.  This  is  sometimes  ex- 
pressed, and  I  take  leave  to  say  inaccurately  expressed,  by 
saying  that  there  is  a  comitoM  shown  by  the  tribunals  of  one 
[484] 


WARBENDKB  V.  WARBEKI>EB.  *  529 

country  towards  the  laws  of  the  other  country.  Such  a  thing 
as  comitas  or  courtesy  may  be  said  to  exist  in  certain  cases,  as 
where  the  French  Courts  inquire  how  our  law  would  deal 
with  a  Frenchman  in  similar  or  parallel  circumstances, 

*  and  upon  proof  of  it,  so  deal  with  an  Englishman  in  *  530 
those  circumstances.     This  is  truly  a  comitas^  and  can 

be  explained  upon  no  other  ground ;  and  I  must  be  permitted 
to  say,  with  all  respect  for  the  usage,  it  is  not  easily  recon- 
cilable to  any  sound  reason.  But  when  the  Courts  of  one 
country  consider  the  laws  of  another  in  which  any  contract 
has  been  made,  or  is  alleged  to  have  been  made,  in  constru- 
ing its  meaning,  or  ascertaining  its  existence,  they  can  hardly 
be  said  to  act  from  courtesy,  ex  comitate ;  for  it  is  of  the 
essence  of  the  subject-matter  to  ascertain  the  meaning  of  the 
parties,  and  that  they  did  solemnly  bind  themselves ;  and  it 
is  clear  that  you  must  presume  them  to  have  intended  what 
the  law  of  the  country  sanctions  or  supposes ;  it  is  equally 
clear  that  their  adopting  the  forms  and  soleitinities  which  that 
law  prescribes,  shows  their  intention  to  bind  themselves,  nay 
more,  is  the  only  safe  criterion  of  their  having  entertained 
such  an  intention.  Therefore  the  Courts  of  the  country 
where  the  question  arises,  resort  to  the  law  of  the  country 
where  the  contract  was  made,  not  ex  comitate^  but  ex  dehito 
ju9titice  ;  and  in  order  to  explicate  their  own  jurisdiction  by 
discovering  that  which  they  are  in  quest  of,  and  which  alotie 
they  are  in  quest  of,  the  meaning  and  intent  of  the  parties. 

But  whatever  may  be  the  foundation  of  the  principle,  its 
acceptance  in  all  systems  of  jurisprudence  is  unquestionable. 
Thus  a  .marriage,  good  by  the  laws  of  one  country,  is  held 
good  in  all  others  where  the  question  of  its  validity  may  arise. 
For  the  question  always  must  be,  did  the  parties  intend  to 
contract  marriage  7  And  if  they  did  that  which  in  the  place 
they  were  in  is  deemed  a  marriage,  they  cannot  reasonably, 
or  sensibly,  or  safely,  be  considered  otherwise  than 

*  as  intending  a  marriage  contract.    The  laws  of  each    *  531 
nation  lay  down  the  forms  and  solemnities,  a  compli- 
ance with  which  shall  be  deemed  the  only  criterion  of  the 
intention  to  enter  into  the  contract.    If  those  laws  annex 
certain  disqualifications  to  parties  circumstanced  in  a  particu- 
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lar  way,  or  if  they  impose  certain  conditions  precedent  on 
certain  parties,  this  falls  exactly  within  the  same  rule ;  for 
the  presumption  of  law  is  in  the  one  case  that  the  parties  are 
absolutely  incapable  of  the  consent  required  to  make  the 
contract,  and  in  the  other  case,  that  they  are  incapable  until 
they  have  complied  with  the  conditions  imposed.  I  shall  only 
stop  here  to  remark,  that  the  English  jurisprudence,  while  it 
adopts  this  principle  in  words,  would  not  perhaps,  in  certain 
cases  which  may  be  put,  be  found  very  wiDing  to  act  upon  it 
throughout.  Thus  we  should  expect  that  the  Spanish  and 
Portuguese  Courts  would  hold  an  English  marriage  avoid- 
able between  uncle  and  niece,  or  trother  and  sister-in-law, 
though  solemnized  under  papal  dispensation,  because  it  would 
clearly  be  avoidable  in  this  country.  But  I  strongly  incline 
to  think  that  our  Courts  would  refuse  to  sanction,  and  would 
avoid  by  sentence,  a  marriage  between  those  relatives  con- 
tracted in  the  Peninsula,  under  dispensation,  although  beyond 
all  doubt  such  a  marriage  would  there  be  valid  by  the  lex  loci 
contractus^  and  incapable  of  being  set  aside  by  any  proceed- 
ings in  that  country. 

But  the  rule  extends,  I  apprehend,  no  further  than  to  the 
ascertaining  of  the  validity  of  the  contract,  and  the  meaning 
of  the  parties,  that  is,  the  existence  of  the  contract  and  its 
construction.  If  indeed  there  go  two  things  under  one  and 
tKe  same  name  in  different  countries  —  if  that  which  is  called 

marriage  is  of  a  different  nature  in  each  —  there  may 
*  632   be  some  room  *  for  holding  that  we  are  to  consider 

the  thing  to  which  the  parties  have  bound  themselves, 
according  to  its  legal  acceptance  in  the  country  where  the 
obligation  was  contracted.  But  marriage  is  one  and  the  same 
thing  substantially  all  the  Christian  world  over.  Our  whole 
law  of  marriage  assimies  this ;  and  it  is  important  to  observe, 
that  we  regard  it  as  a  wholly  different  thing,  a  different  status^ 
from  Turkish  or  other  marriages  among  infidel  nations,  be- 
cause we  clearly  never  should  recognize  the  plurality  of  wives, 
and  consequent  validity  of  second  marriages,  standing  the 
first,  which  second  marriages  the  laws  of  those  countries 
authorize  and  validate.  This  cannot  be  put  upon  any  rational 
ground,  except  our  holding  the  infidel  marriage  to  be  some- 
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thing  different  from  the  Christian,  and  our  also  holding 
Christian  marriage  to  be  the  same  everywhere.  Therefore 
all  that  the  Courts  of  one  country  have  to  determine  is, 
whether  or  not  the  thing  called  man*iage,  that  known  relation 
of  persons,  that  relation  which  those  Courts  are  acquainted 
with,  and  know  how  to  deal  with,  has  been  validly  contracted 
in  the  other  country  where  the  parties  professed  to  bind 
themselves.  If  the  question  is  answered  in  the  affirmative,  a 
marriage  has  been  had ;  the  relation  has  been  constituted ; 
and  those  Courts  will  deal  with  the  rights  of  the  parties  under 
it  according  to  the  principles  of  the  municipal  law  which  they 
administer.^ 

But  it  is  said  that  what  is  called  the  essence  of  the  contract 
must  also  be  judged  of  according  to  the  lex  loci;  and  as  this 
is  a  somewhat  vagiie,  and  for  its  vagueness,  a  somewhat  sus- 
picious proposition,  it  is  rendered  more  certain  by  adding,  that 
dissolubility  or  indissolubility  is  of  the  essence  of  the  con- 
tract. Now  I  take  this  to  be  really  petitio  principiu 
It  is  *  putting  the  very  question  under  discussion  into  *  533 
another  form  of  words,  and  giving  the  answer  in  one 
way.  There  are  many  other  things  which  may  just  as  well 
be  reckoned  of  the  essence  as  this.  If  it  is  said  that  the 
parties  marrying  in  England  must  be  taken  all  the  world  over 
to  have  bound  themselves  to  live  until  death  or  an  Act  of  Par- 
liament "  them  do  part ; "  why  shall  it  not  also  be  said  that 
they  have  bound  themselves  to  live  together  on  such  terms, 
and  with  such  mutual  personal  rights  and  duties,  as  the  Eng- 
lish law  recognizes  and  enforces  ?  Those  rights  and  duties 
are  just  as  much  of  the  essence  as  dissolubility  or  indissolu- 
bility ;  and  yet  aU  admit,  all  must  admit,  that  persons  married 
in  England  and  settled  in  Scotland  will  be  entitled  only  to  the 
personal  rights  which  the  Scotch  law  sanctions,  and  will  only 
be  liable  to  perform  the  duties  which  the  Scotch  law  imposes. 
Indeed  if  we  are  to  regard  the  nature  of  the  contract  in  this 
respect  as  defined  by  the  lex  loci^  it  is  difficult  to  see  why 
we  may  not  import  from  Turkey  into  England  a  marriage  of 
such  a  nature  as  that  it  is  capable  of  being  followed  by  and 

^  See  Story  Confl.  Laws,  §  114;  Wightman  v.  Wightman,  4  John. 
Ch.  343. 
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subsisting  with  another,  polygamy  being  there  of  the  essence 
of  the  contract. 

The  fallacy  of  the  argument,  "  that  indissolubility  is  of  the 
essence,"  appears  plainly  to  be  this:  it  confounds  incidents 
with  essence ;  it  makes  the  rights  under  a  contract,  or  flowing 
from  and  arising  out  of  it,  parcel  of  the  contract ;  it  makes 
the  mode  in  which  judicatures  deal  with  those  r^hts,  and  with 
the  contract  itself,  part  of  the  contract ;  instead  of  considering, 
as  in  all  soundness  of  principle  we  ought,  that  the  contract 
and  all  its  incidents,  and  the  rights  of  the  parties  to  it,  and 
the  wrongs  committed  by  them  respecting  it,  must  be 
*  534  dealt  with  by  the  Courts  of  the  *  country  where  the 
parties  reside,  and  where  the  contract  is  to  be  carried 
into  execution. 

But  at  all  events  this  is  clear,  and  it  seems  decisive  of  the 
point,  that  if,  on  some  such  ground  as  this,  a  marriage  indis- 
soluble by  the  lex  loci  is  to  be  held  indissoluble  everywhere ; 
so,  conversely,  a  marriage  dissoluble  by  the  lex  loci  must  be 
held  everywhere  dissoluble.  The  one  proposition  is  in  truth 
identical  with  the  other.  Now  it  would  follow  from  hence, 
or  rather  it  is  the  same  proposition,  that  a  marriage  contracted 
in  Scotland,  where  it  is  dissoluble  by  reason  of  adultery  or  of 
non-adherence,  is  dissoluble  in  England,  and  that  at  the  suit 
of  either  party.  Therefore  a  wife  married  in  Scotland  might 
sue  her  husband  in  our  Courts  for  adultery,  or  for  absenting 
himself  four  years,  and  ought  to  obtain  a  divorce  d  vinctUo  matr- 
rimonii.  Nay,  if  the  marriage  had  been  solemnized  in  Prussia, 
either  party  might  obtain  a  divorce  on  the  ground  of  incom- 
patibility of  temper ;  and  if  it  had  been  solemnized  in  France 
during  the  earlier  period  of  the  revolution,  the  mere  consent 
of  the  parties  ought  to  suffice  for  dissolving  it  here.  Indeed, 
another  consequence  would  follow  from  this  doctrine  of  con- 
founding with  the  nature  of  the  contract  that  which  \&  only 
a  matter  touching  the  jurisdiction  of  the  Courts,  and  their 
power  of  dealing  with  the  rights  and  duties  of  the  parties  to  it : 
if  there  were  a  country  in  which  marriage  could  be  dissolved 
without  any  judicial  proceeding  at  all,  merely  by  the  parties 
agreeing  in  pais  to  separate,  every  other  country  ought  to 
sanction  a  separation  had  in  pais  there,  and  uphold  a  second 
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marriage  contracted  after  such  a  separation.  It  may  safely 
be  asserted,  that  so  absurd  a  proposition  never  could 
for  a  moment  be  entertained ;  *  and  yet  it  is  not  like,  *  535 
but  identical  with  the  proposition  upon  which  the 
main  body  of  the  appellant's  ai*gument  rests,  that  the  ques- 
tion of  indissoluble  or  dissoluble  must  be  decided  in  all  cases 
by  the  lex  locu 

Hitherto  we  have  been  considering  the  contract  as  to  its 
nature  and  solemnities,  and  examining  how  far,  being  English, 
and  entered  into  with  reference  only  to  England,  it  could  be 
dissolved  by  a  Scotch  sentence  of  divorce.  But  the  circum- 
stance of  parties  belonging  to  one  country  marrying  in 
another  (which  is  the  case  befora  us)  presents  the  question 
in  another  light.  In  personal  contracts  much  depends  upon 
the  parties  having  regard  to  the  country  where  it  is  to  be 
acted  under,  and  to  receive  its  execution ;  upon  their  making 
the  contract,  with  a  view  to  its  execution  in  that  coimtry. 
The  marriage-contract  is  emphatically  one  which  parties 
make  with  an  immediate  view  to  the  usual  place  of  their 
residence.  An  Englishman,  marrying  in  Turkey,  contracts 
a  marriage  of  an  English  kind,  that  is,  excluding  plurality  of 
wives,  because  he  is  an  Englishman,  and  only  residing  in 
Turkey  and  under  the  Mahometan  law  accidentally  and  tem- 
porarily, and  because  he  marries  with  a  view  of  being  a  mar- 
ried man  and  having  a  wife  m  England,  and  for  English 
purposes;  consequently  the  incidents  and  effects,  nay,  the 
very  nature  and  essence  (to  use  the  language  6i  the  appel- 
lant's argiunent)  must  be  ascertained  by  the  English,  and 
not  by  the  Turkish  law.  So  of  an  Englishman  marrying  in 
Prussia,  where  incompatible  temper,  that  is,  disagreement, 
may  dissolve  the  contract;  as  he  marries  with  a  view  to 
English  domicile,  his  contract  will  be  judged  by  English  law, 
and  he  cannot  apply  for  a  divorce  here,  upon  the 
ground  of  incompatible  tempers.  In  *  like  manner,  a  *  536 
domiciled  Scotchman  may  be  said  to  contract  not  an 
English  but  a  Scotch  marriage,  though  the  consent  wherein 
it  consists  may  be  testified  by  English  solemnities.  The 
Scotch  parties,  looking  to  residence  and  rights  in  Scotland, 
may  be  held  to  regard  the  nature  and  incidents  and  conse- 

[489] 


*  686  CASES  IN  THE  HOUSE  OP  LORDS, 

quences  of  the  contract,  according  to  the  law  of  that  country, 
their  home :  a  connection  formed  for  cohabitation,  for  mutual 
comfort,  protection,  and  endearment,  appears  to  be  a  contract 
having  a  most  peculiar  reference  to  the  contemplated  resi- 
dence of  the  wedded  pair;  the  home  where  they  are  to 
fulfil  their  mutual  promises,  and  perform  those  duties  which 
were  the  objects  of  the  union ;  in  a  word,  their  domicile ; 
the  place  so  beautifully  described  by  the  civilian :  "  Domicilii 
quoque  intuitu  conveniri  quisque  potest,  in  eo  scilicet  loco, 
in  quo  larem,  rerumque  ac  fortunarum  suarum  summam  con- 
stituit,  unde  rursus  non  sit  discessurus,  si  nihil  avocet, 
undeque  cum  profectus  est,  peregrinari  videtur."  (a)  ^  It 
certainly  may  well  be  urged,  both  with  a  view  to  the  general 
question  of  lex  loci^  and  especially  in  answering  the  argument 
of  the  alleged  essential  quality  of  indissolubility,  that  the 
parties  to  a  contract  like  this  must  be  held  emphatically  to 
enter  into  it  with  a  reference  to  their  own  domicile  and  its 
laws ;  that  the  contract  assumes,  as  it  were,  a  local  aspect ; 
but  that  at  any  rate,  if  we  infer  the  nature  of  any  mutual 
obligation  from  the  presumed  intentions  of  the  parties,  and  if 
we  presume  those  intentions  from  supposing  that  the  parties 
had  a  particular  system  of  laws  in  their  view  (the  only  foun- 
dation of  the  argument  for  the  appellant),  there  is  fully  more 
reason  to  suppose  they  had  the  law  of  their  own  home 
*  537  in  their  viiBw,  where  they  proposed  to  *  live,  than  the 
law  of  the  stranger,  under  which  they  happened  for 
the  moment  to  be. 

Suppose  we  take  now  another  but  a  very  obvious  and  intel- 
ligible view  of  the  subject,  and  regard  the  divorce  not  as  a 
remedy  given  to  the  injured  party,  by  freeing  him  from  the 
chain  thai  binds  him  to  a  guilty  partner,  but  as  a  punishment 
inflicted  upon  crime,  for  the  purpose  of  preventing  its  repeti- 
tion, and  thus  keeping  public  morals  pure.  The  language  of 
the  Scotch  Acts  plainly  countenances  this  view  of  the  matter, 
and  we  may  observe  how  strongly  it  bears  upon  the  present 
question.  No  one  can  doubt  that  every  State  has  the  right 
to  visit  offences  with  such  penalties  as   to   its   legislative 

(a)  Voet  ad  Pand.  Lib.  6,  tit.  1,  §  92. 
'  See  Forbes  o.  Forbes,  18  Jur.  642,  647. 
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wisdom  shall  seem  meet.  At  one  time  adultery  was  punish- 
able capitally  in  England ;  it  is  so,  in  certain  cases,  still  by 
the  letter  of  the  Scotch  law.  Whoever  committed  it  must 
have  suffered  that  punishment,  had  the  law  been  enforced, 
and  without  regard  to  the  marriage,  of  which  he  had  violated 
the  duties,  having  been  contracted  abroad.  Indeed,  in  exe- 
cuting such  statutes,  no  one  ever  heard  of  a  question  being 
raised  as  to  where  the  contract  had  been  made.  Suppose 
again  that  the  proposition,  frequently  made  in  modem  times, 
were  adopted,  and  adultery  were  declared  to  be  a  misde- 
meanor, could  any  one,  tried  for  it  either  here  or  in  Scotland, 
set  up  in  his  defence,  that  to  the  law  of  the  country  where 
he  was  married  there  was  no  such  offence  known  ?  In  like 
manner,  if  a  disruption  of  the  marriage  tie  is  the  punishment 
denounced  against  the  adulterer  for  disregarding  its  duties, 
no  one  can  pretend  that  the  tie  being  declared  indissoluble 
by  the  laws  of  the  country  where  it  was  knit,  could  afford 
the  least  defence  against  the  execution  of  the  law 
declaring  its  *  dissolution  to  be  the  penalty  of  the  *  538 
crime.  Whoever  maintains  that  the  Scotch  Courts 
are  to  take  cognizance  of  the  English  law  of  indissolubility 
when  called  upon  to  inflict  the  penalty  of  divorce,  must  like- 
wise be  prepared  to  hold  that,  in  punishing  any  other  offence, 
the  same  Courts  are  to  regard  the  laws  of  the  State  where 
the  culprit  was  born,  or  where  part  of  the  transaction  passed ; 
that,  for  example,  a  forgery  being  committed  on  a  foreign  biU 
of  exchange,  the  punishment  awarded  by  the  foreign  law  is 
to  regulate  the  visitation  of  the  offence  under  the  law  of  Scot- 
land. It  may  safely  be  asserted,  that  no  instance  whatever 
can  be  given  of  the  criminal  law  of  any  country  being  made 
to  bend  to  that  of  any  other  in  any  part  of  its  administration. 
When  the  Roman  citizen  carried  abroad  with  him  his  rights 
of  citizenship,  and  boasted  that  he  could  plead  in  all  the 
Courts  of  the  world  civis  Momanua  aum^  his  boast  was  founded 
not  on  any  legal  principle,  but  upon  the  fact  that  his  barba- 
rian countrymen  had  overrun  the  world  with  their  arms, 
reduced  all  laws  to  silence,  and  annihilated  the  independence 
of  foreign  legislatures.  Their  orators  regarded  this  very  plea 
as  the  badge  of  universal  slavery,  which  their  warriors  had 
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fixed  upon  mankiDd.  But  if  any  foreigner  had  come  to 
Rome,  and  committed  a  crime  punishable  with  loss  of  civil 
rights,  he  would  in  vain  have  pleaded  in  bar  of  the  capitis 
diminution  that  citizenship  was  indelible  and  indestructible 
in  the  country  of  his  birth.  The  lex  loci  must  needs  govern 
all  criminal  jurisdiction,  from  the  nature  of  the  thing  and  the 
purpose  of  that  jurisdiction.  How  then  can  we  say,  that 
when  the  Scotch  law  pronounces  the  dissolution  of  a  marriage 

to  be  the  punishment  of  adultery,  the  Scotch  Courts 
*  539    can  be  justified  in  importing  *  an  exception  in  favour 

of  those  who  had  contracted  an  English  marriage ;  an 
exception  created  by  the  English  law,  and  to  the  Scotch  law 
unknown  ? 

But  it  may  be  said,  that  the  offence  being  committed 
abroad,  and  not  within  the  Scotch  territory,  prevents  the 
application  to  it  of  the  Scotch  criminal  law.  To  this  it  may 
however  be  answered,  that  where  a  person  has  his  domicile 
in  a  given  country,  the  laws  of  that  country  to  which  he 
owes  allegiance  may  visit  even  criminally  offences  committed 
by  him  out  of  its  territory.  Of  this  we  have  many  instances 
in  our  own  jurisprudence.'  Murder  and  treason,  committed 
by  Englishmen  abroad,  are  triable  in  England  and  punishable 
here.  Nay,  by  the  bill  which  I  introduced  in  1811,  and 
which  is  constantly  acted  upon,  British  subjects  are  liable  to 
be  convicted  of  felony  for  slave-trading,  in  whatever  part  of 
the  world  committed  by  them.  It  would  no  doubt  be  going 
far  to  hold  the  wife  criminally  answerable  to  the  law  of  Scot- 
land, in  respect  of  her  legal  domicile  being  Scotch.  But  we 
are  here  not  so  much  arguing  to  the  merits  of  this  case, 
which  has  abundant  other  ground  to  rest  upon,  as  to  the 
general  principle  ;  and  at  any  rate  the  argument  would  apply 
to  the  case  most  frequently  mooted,  of  English  married 
parties  living  temporarily  in  Scotland,  and  adultery  being 
there  committed  by  one  of  them.  To  such  a  state  of  £EU}t8 
the  whole  argument  now  adduced  is  applicable  in  its  full 
force ;  and  without  admitting  that  application,  I  do  not  well 
see  how  we  can  hold  that  the  Scotch  legislature  ever  pos- 
sessed that  supreme  power  which  is  absolutely  essential  to 
the  very  nature  and  existence  of  a  legislature.  If  we  deny 
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this  application,  we  truly  admit  that  the  Scottish  Parliament 
had  no  right  to  punish  the  offence  of  adultery  by  the 
penalty  of  divorce.  Nay,  we  hold  *that  English  *540 
parties  had  a  right  to  violate  the  Scotch  criminal  law 
with  perfect  impunity  in  one  essential  particular ;  for,  sup- 
pose no  other  penalty  had  been  provided  by  the  Scotch  law 
except  divorce,  all  English  offenders  against  that  law  must  go 
unpunished.  Nay  worse  still,  all  Scotch  parties  who  chose  to 
avoid  the  punishment  had  only  to  marry  in  England,  and 
then  the  law,  the  criminal  law  of  their  own  country,  became 
inoperative.  The  gross  absurdity  of  this  strikes  me  as  bear- 
ing directly  upon  the  argument,  and  as  greater  than  that  of 
any  consequences  which  I  remember  to  have  seen  deduced 
from  almost  any  disputed  position.  It  may  further  be 
remarked  that  this  argument  applies  equally  to  the  case,  if 
we  admit  that  the  Scotch  divorce  is  invalid  out  of  Scotland, 
and  consequently  that  it  stands  well  with  even  the  principles 
of  Lolley's  case.^ 

In  order  to  dispose  of  the  present  question,  it  is  not  at  all 
necessary  on  the  one  side,  to  support,  or  on  the  other  to 
impeach,  the  authority  of  Lolley's  case,  or  of  any  other  which 
may  have  been  determined  in  England  upon  that  authority. 
This  ought  to  be  steadily  borne  in  mind.  The  resolution  in 
LoUey's  case  was,  that  an  English  marriage  could  not  be 
dissolved  by  any  proceeding  in  the  Courts  of  any  other 
country,  for  English  purposes ;  in  other  words,  that  the 
Courts  of  this  country  will  not  recognize  the  validity  of  a 
Scotch  divorce,  but  will  hold  the  divorced  wife  dowable  of 
an  English  estate,  the  divorced  husband  tenant  thereof  by 
the  curtesy,  and  either  party  guilty  of  felony  by  contracting 
a  second  marriage  in  England.  Upon  the  force  and  effect  of 
such  divorce  in  Scotland,  and  for  Scotch  purposes,  the  Judges 
gave,  and  indeed  could  give,  no  opinion  ;  and  as  there  would 
be  nothing  legally  impossible  in  a  marriage  being  good 
in  one  *  country  which  was  prohibited  by  the  law  of  *  541 
another,  so  if  the  conflict  of  the  Scotch  and  English 
law  be  complete  and  irreconcilable,  there  is  nothing  legally 

'  See  the  remarks  upon  Lolley's  case,  in  Shaw  v.  Groold,  L.  B.  3  H. 
L.  55,  71,  74,  85. 
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impossible  in  a  divorce  being  valid  in  the  one  country  which 
the  Courts  of  the  other  may  hold  to  be  a  nullity.  LoUey's 
case,  therefore,  cp.nnot  be  held  to  decide  the  present,  perhaps 
not  even  to  aifect  it  in  principle.  In  another  point  of  view 
it  is  inapplicable ;  for,  though  the  decision  was  not  put  upon 
any  special  circumstance,  yet  in  fairly  considering  its  applica- 
tion, we  cannot  lay  out  of  view  that  the  parties  were  not 
only  married,  but  really  domiciled  in  England,  and  had 
resorted  to  Scotland  for  the  manifest  purpose  of  obtaining  a 
temporary  and  fictitious  domicile  there,  in  order  to  give  the 
Scotch  Courts  jurisdiction  over  them,  and  enable  them  to 
dissolve  their  marriage ;  whereas  here  the  domicile  of  the 
parties  is  Scotch,  and  the  proceeding  is  bond  fide  taken  by 
the  husband  in  the  Courts  of  his  own  country,  to  which  he  is 
amenable,  and  ought  to  have  free  access ;  and  no  fraud  upon 
the  law  of  any  other  country  is  practised  by  the  suit.  It 
must  be  added  that,  in  Lolley's  case,  the  English  marriage 
had  been  contracted  by  English  parties,  without  any  view  to 
the  execution  of  the  contract  at  any  time  in  Scotland ;  where- 
as the  marriage  now  in  question  was  had  by  a  Scotchman  and 
a  woman  whom  the  contract  made  Scotch,  and  therefore  may 
be  held  to  have  contemplated  an  execution  and  effects  in 
Scotland.^ 

But  although,  for  these  reasons,  the  support  of  my  opinion 
does  not  require  that  I  should  dispute  the  law  in  LoUey's 
case,  I  should  not  be  dealing  fairly  with  this  important  ques- 
tion, if  I  were  to  avoid  touching  upon  that  subject ;  and  as 
no  decision  of  this  House  has  ever  adopted  that  rule, 
*  642  or  assumed  its  *  principle  for  sound,  and  acted  upon  it, 
I  am  entitled  here  to  express  the  difficulty  which  I  feel 
in  acceding  to  that  doctrine  —  a  difficulty  which  much  delib- 
eration and  frequent  discussion  with  the  greatest  lawyers  of 
the  age,  I  might  say  both  of  this  and  of  the  last  age  —  has 
not  been  able  to  remove  from  my  mind. 

If  no  decision  had  ever  been  pronounced  in  this  country, 
recognizing  the  validity  of  Scotch  marriages  between  English 
parties,  going  to  Scotland  with  the  purpose  of  escaping  from 

'  See  the  remarks  of  Lord  Westburt  upon  this,  in  Shaw  v.  Gould, 
L.  H.  8  H.  L.  86,  87* 
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the  authority  of  the  English  law,  I  should  have  felt  it  much 
easier  to  acquiesce  in  the  decision  of  which  I  am  speaking : 
for  then  it  might  have  been  said,  consistently  enough,  that 
whatever  may  be  the  Scotch  marriage  law  among  its  own 
subjects,  and  for  the  government  of  Scotch  questions,  ours  is 
in  irreconcilable  conflict  with  it,  and  we  cannot  permit  the 
positive  enactments  of  oui;  statute-book,  and  the  principles  of 
our  common  law,  to  be  violated  or  eluded,  by  merely  crossing 
a  river,  or  an  ideal  boundary  line..  Nor  could  anything  have 
been  more  obvious  than  the  consistency  of  those,  who,  hold- 
ing that  no  unmarried  parties,  incapable  of  marrying  here, 
can,  in  fraud  of  our  law,  contract  a  valid  marriage  in  Scotland, 
by  going  there  for  an  hour,  should  also  hold  the  cognate 
doctrine,  that  no  married  parties  can  dissolve  an  English 
marriage,  indissoluble  here,  by  repairing  thither  for  six 
weeks.  But  upon  this  firm  ground  the  decisions  of  all  the 
English  Courts  have  long  since  prevented  us  from  taking  our 
stand.  They  have  held,  both  the  Consistorial  Judges  in 
Compton  V.  Bearcroft^  and  those  of  the  common  law  in  Uder- 
ton  V.  Ilderton^  the  doctrine  uniformly  recognized  in  all  sub- 
sequent cases,  and  acted  upon  daily  by  the  English  people, 
that  a  Scotch  marriage,  contracted  by  English  parties 
in  the  face  and  in  fraud  *  of  the  English  law,  is  valid  *  643 
to  all  intents  and  purposes,  and  carries  all  the  real  and 
all  the  personal  rights  of  an  English  marriage,  a£Fecting,  in 
its  consequences,  land,  and  honours,  and  duties,  and  privi- 
leges, precisely  as  does  the  most  lawful  and  solemn  matrimo- 
nial contract  entered  into  among  ourselves,  in  our  own 
churches,  according  to  our  own  ritual,  and  under  our  own 
statutes. 

It  is  quite  impossible,  after  this,  to  say  that  we  can  draw 
the  line,  and  hold  a  foreign  law,  which  we  acknowledge  all- 
powerful  for  making  the  binding  contract,  to  be  utterly 
impotent  to  dissolve  it.  Were  a  sentence  of  the  Scotch 
Court  in  a  declarator  of  marriage  to  be  given  in  evidence 
here,  it  would  be  conclusive  that  the  parties  were  man  and 
wife ;  and  no  exception  could  be  taken  to  the  admissibility 
or  the  eifect  of  the  foreign  evidence,  upon  the  ground  of  the 
parties  having  been  English,  and  repaired  to  Scotland  for  the 
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purpose  of  escaping  the  provisions  of  the  English  law.  A 
simikr  sentence  of  the  same  Court,  declaring  the  marriage  to 
be  dissolved  by  the  same  law  of  Scotland,  being  now  supposed 
to  be  given  in  evidence  between  parties  who  had  married  in 
England,  can  it,  in  any  consistency  of  reason,  be  objected  to 
the  reception  or  to  the  force  of  this  sentence,  that  the  con- 
tract had  been  made,  and  the  parties  had  resided  here  ?  In 
what  other  contract  of  a  nature  merely  personal  —  in  what 
other  transaction  between  men — is  such  a  rule  ever  applied 
—  such  an  arbitrary  and  gratuitous  distinction  made  —  such 
an  exception  raised  to  the  universal  position,  that  things  are 
to  be  dissolved  by  the  same  process  whereby  they  are  bound 
together ;  or  rather,  that  the  tie  is  to  be  loosened  by  revers- 
ing the  operation  which  knit  it,  but  reversing  the  opera- 
♦  644  tion  according  to  the  same  rules  ?  What  gave  *  force 
to  the  ligament  ?  If  a  contract  for  sale  of  a  chattel 
is  made,  or  an  obligation  of  debt  is  incurred,  or  a  chattel  is 
pledged,  in  one  country,  the  sale  may  be  annulled,  the  debt 
released,  and  the  pledge  redeemed,  by  the  law  and  by  the 
forms  of  another  country,  in  which  the  parties  happen  to 
reside,  and  in  whose  Courts  their  rights  and  obligations  come 
in  question ;  unless  there  was  an  express  stipulation  in  the 
contract  itself  against  such  avoidance,  release,  or  redemption. 
But  at  any  rate  this  is  certain,  that  if  the  laws  of  one  coun- 
try and  its  Courts  recognize  and  give  effect  to  those  of 
another  in  respect  of  the  constitution  of  any  contract,  they 
must  give  the  like  recognition  and  effect  to  those  same  foreign 
laws  when  they  declare  the  same  kind  of  contract  dissolved. 
Suppose  a  party,  forbidden  to  purchase  from  another  by  our 
equity  as  administered  in  the  Courts  of  this  country  (and  we 
have  some  restraints  upon  certain  parties  which  come  very 
near  prohibition),  and  suppose  a  sale  of  chattels  by  one  to 
another  party  standing  in  this  relation  towards  each  other, 
should  be  effected  in  Scotland,  and  that  our  Courts  here 
should  (whether  right  or  wrong)  recognize  such  a  sale, 
because  the  Scoteh  law  would  affirm  it  —  surely  it  would 
follow  that  our  Courts  must  equally  recognize  a  rescission  of 
the  contract  of  sale  in  Scotland  by  any  act  which  the  Scoteh 
law  regards  as  valid  to  rescind  it,  although  our  own  law  may 
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not  regard  it  as  sufficient.  Suppose  a  question  to  arise  in 
the  Courts  of  England  respecting  the  execution  of  a  contract 
thus  made  in  this  country,  and  that  the  objection  of  its 
inyalidity  were  waived  for  some  reason ;  if  the  party  resisting 
its  execution  were  to  produce  either  a  sentence  of  a  Scotch 
Court  declaring  it  rescinded  by  a  Scotch  matter  done  in 
pais,  or  were  merely  to  produce  *  evidence  of  the  thing  *  545 
80  done,  and  proof  of  its  amounting  by  the  Scotch  law  to 
a  rescission  of  the  contract — I  apprehend  that  the  party  rely- 
ing on  the  contract  could  never  be  heard  to  say,  "  The  con- 
tract is  English,  and  the  Scotch  proceeding  is  impotent  to 
dissolve  it."  The  reply  would  be,  "Our  English  Courts 
have  (whether  right  or  wrong)  recognized  the  validity  of  a 
Scotch  proceeding  to  complete  the  obligation,  and  can  no 
longer  deny  the  validity  of  a  similar  but  reverse  proceeding 
to  dissolve  it  —  *  uniunquodque  dissolvitur  eodem  modo  quo 
ligatur.' " 

Suppose,  for  another  example,  that  the  law  of  this  country 
precluded  an  infant  or  a  married  woman  from  borrowing 
money  in  any  way,  or  from  binding  themselves  by  deed 
(which  is  the  fact),  and  that  ^  another  country  those  obliga- 
tions could  be  validly  incurred ;  it  is  probable  that  our  law 
and  our  Courts  would  recognize  the  validity  of  such  foreign 
obligations.  But  suppose  a  feme  covert  in  a  foreign  country 
had  executed  a  power,  and  conveyed  an  interest  under  it  to 
another  feme  covert  in  England,  could  it  be  endured  that 
where  the  donee  of  the  power  produced  a  release  under  seal 
from  the/eme  covert  in  the  same  foreign  country,  a  distinction 
should  be  taken,  and  the  Court  here  should  hold  that  party 
incapable  of  releasing  the  obligation  ?  Would  it  not  be  said 
that  our  Courts,  having  decided  the  contract  of  a  feme  covert 
to  be  binding,  when  executed  abroad,  must,  by  parity  of 
reason,  hold  the  discharge  or  release  of  the  fem^  covert  to  be 
valid,  if  it  be  valid  in  the  same  foreign  country  ? 

Nor  can  any  attempt  succeed,  in  this  argument,  which 
rests  upon  distinctions  taken  between  marriage  and  other 
contracts,  on  the  ground  that  its  effects  govern  the  en- 
joyment of  real  rights  in  England,  and  *  that  the  Sng-    *  546 
lish  law  alone  can  regulate  the  rights  of  landed  prop- 

[447] 


^546  CASES  IN  THE   HOUSE  OF  LORDS. 

erty.  For,  not  to  mention  that  a  Scotch  marriage  between 
English  parties  gives  English  honours  and  estates  to  its  issue, 
which  would  have  been  bastard  had  the  parties  so  married, 
or  pretended  to  marry,  in  England ;  all  personal  obligations 
may  in  their  consequences  affect  real  rights  in  England.  Nor 
does  a  Scotch  divorce,  by  depriving  a  widow  of  dower  or 
arrears  of  pin-money  charged  on  English  property,  more 
immediately  affect  real  estate  here,  than  a  bond  or  a  judg- 
ment released  in  Scotland  according  to  Scotch  forms,  dis- 
charges real  estate  of  a  lien^  or  than  a  bond  executed,  or 
indeed  a  simple  contract  debt  incurred  in  Scotland,  eventually 
and  consequentially  charges  English  real  estate. 

It  appears  to  me  quite  certain  that  those  who  decided 
Lolley's  case  did  not  look  sufficiently  to  the  difficulty  of 
following  out  the  principle  of  the  rule  which  they  laid  down. 
At  first  sight,  on  a  cursory  survey  of  the  question,  there 
seems  no  great  impediment  in  the  way  of  a  Judge  who  would 
keep  the  English  marriage  contract  indissoluble  in  Scotland, 
and  yet  allow  a  Scotch  marriage  to  have  validity  in  England ; 
for  it  does  not  immediately  appear  how  the  dissolution  and 
the  constitution  of  the  cont^^ct  should  come  in  conflict, 
though  diametrically  opposite  principles  are  applied  to  each. 
But  only  mark  how  that  conflict  {prises,  and  how,  in  fact  and 
in  practice,  it  must  needs  arise  as  long  as  the  diversity  of 
the  rules  applied  is  maintained.  When  English  parties  are 
divorced  in  Scotland,  it  seems  easy  to  say,  "  We  give  no 
validity  to  this  proceeding  in  England,  leaving  the  Scotch 
law  to  deal  with  it  in  that  country ;  and  with  its  awards  we 

do  not  in  anywise  interfere."     But  the  time  speedily 
*  547    arrives  when  we  can  no  longer  refuse  *  to  interfere ; 

and  then  see  the  inextricable  confusion  that  instantly 

arises  and  involves  the  whole  subject.     The  English  parties 

are  divorced  —  they  return  to  England,  and  one  of   them 

marries  again :  that  party  is  met  by  Lolley^s  case,  and  treated 

as  a  felon.     So  far  all  is  smooth.    But  what  if  the  second 

marriage  is  contracted  in  Scotland  ?  and  what  if  the  issue  of 

that  marriage  claims  an  English  real  estate  by  descent,  or  the 

widow  demands  her  dower?     Lolley's  case  will  no  longer 

serve  the  purpose  of  deciding  the  rights  of  the  parties — for 
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Lolley's  case  is  confined  to  the  effects  of  the  Scotch  divorce 
in  England,  and  professes  not  to  touch,  as,  indeed,  they  who 
decided  it  had  no  authority  to  touch,  the  validity  of  that 
divorce  in  Scotland.  Then  the  marriage  being  Scotch,  the 
lex  loci  must  prevail  by  the  cases  of  Oompton  v.  Bearcroft^ 
and  ndertan  v.  Udertan*  All  its  consequences  to  the  wife 
and  issue  must  be  dealt  with  by  the  English  Courts ;  and  the 
same  Judge,  who,  sitting  under  a  commission  of  gaol  delivery, 
has  in  the  morning  sent  Mr.  Lolley  to  the  hulks  for  felony, 
because  he  remarried  in  England,  and  the  divorce  was 
insufficient,  sitting  at  Nisi  Prius  in  the  afternoon,  must  give 
the  issue  of  Mrs.  Lolley's  second  marriage  an  estate  in  York- 
shire, because  she  remarried  in  Scotland,  and  must  give  it 
on  the  precise  ground  that  the  divorce  was  effectual.  Thus 
the  divorce  is  both  valid  and  nugatory,  not  according  to  its 
own  nature,  or  the  law  of  any  one  State,  but  according,  to 
the  accident  whether  a  transaction  which  follows  upon  it, 
and  does  not  necessarily  occur  at  all,  chanced  to  take  place 
in  one  part  of  the  island  or  in  the  other ;  and  yet  the  felony 
of  the  husband  depended  entirely  upon  his  not  having  been 
divorced  validly  in  Scotiand,  and  not  at  all  upon  his 
not  being  divorced  validly  in  England  ;  and  the  *  titie  *  548 
of  the  wife's  issue  to  the  succession,  or  of  herself  to 
dower,  depends  wholly  upon  the  same  husband  having  been 
validly  divorced  in  that  same  country  of  Scotland. 

Nor  will  it  avail  to  contend  that  the  parties  marrying  in 
Scotland  after  a  Scotch  divorce,  is  in  fraud  of  the  English 
rule  as  laid  down  in  that  celebrated  case.  It  may  be  so ;  but 
it  is  not  more  in  fraudem  legi%  Anglicano^^  than  the  marriage 
was  in  Compton  v.  Bearcroft^  which  yet  has  been  held  good 
in  all  our  Courts.  Neither  will  it  avail  to  argue  that  the  in* 
dissoluble  nature  of  the  English  marriage  prevents  those 
parties  from  marrying  again  in  Scotland  as  well  as  in  Eng- 
land ;  for  the  rule  in  Lolley's  case  has  no  greater  force  in 
disqualifying  parties  from  marrying  in  Scotiand,  where  that 
is  not  the  rule  of  law,  than  the  English  Marriage  Act  has  in 
disqualifying  infants  from  marrying  without  baims  published ; 
and  yet  these  may,  by  the  law  of  England,  go  and  marry 
validly  in  Scotland.    Indeed,  if  there  be  any  purely  personal 
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disqualification  or  incapacity  caused  by  the  law,  and  which, 
more  than  any  other,  may  be  said  to  travel  about  with  the 
party,  it  is  that  which  the  law  raises  upon  a  natural  stcUus^  as 
that  of  infancy,  and  infixes  on  those  who.,  by  the  order  of 
nature  itself,  are  in  that  condition,  and  unable  to  shake  it  off, 
or  by  an  hour  to  accelerate  its  termination. 

If ,  in  a  matter  confessedly  not  clear,  and  very  far  from 
being  unincumbered  with  doubt  and  diflSculty,  we  find  that 
manifest  and  serious  inconvenience  is  sure  to  result  from  one 
view,  and  very  little,  in  comparison,  from  adopting  the  oppo- 
site course,  nothing  can  be  a  stronger  reason  for  taking  the 
latter.     Now  surely  it  strikes  every  one  that  the  greatest 

hardships  must  occur  to  parties,  the  greatest  embar- 
♦  649   rassment  to  *  their  rights,  and  the  utmost  inconvenience 

to  the  Courts  of  Justice  in  both  countries,  by  the  rule 
being  maintained  as  laid  down  in  Lolley's  case :  —  The  greatest 
hardship  to  parties ;  for  what  can  be  a  greater  grievance  than 
that  parties  living  bond  fide  in  England,  though  temporarily, 
should  either  not  be  allowed  to  marry  at  all  during  their 
residence  here,  or  if  they  do,  and  afterwards  return  to  their 
own  country,  however  great  its  distance,  that  they  must  be 
deprived  of  all  remedy  in  case  of  misconduct,  however  aggra- 
vated, unless  they  undertake  a  voyage  back  to  England,  aye, 
and  unless  they  can  comply  with  the  parliamentary  forms 
in  serving  notices:  —  The  greatest  embarrassment  to  their 
rights ;  for  what  can  be  more  embarrassing  than^  that  a  per- 
son's 8tatu8  should  be  involved  in  uncertainty,  and  should  be 
subject  to  change  its  nature  as  he  goes  from  place  to  place  ; 
that  he  should  be  married  in  one  country,  and  single,  if  not  a 
felon,  in  another ;  bastard  here,  and  legitimate  there  ?  —  The 
uti^ost  inconvenience  to  the  Courts  ;  for  what  inconvenience 
can  be  greater  than  that  they  should  have  to  regard  a  person 
as  mai-ried  for  one  purpose,  and  not  for  another  —  single  and 
a  felon  if  he  marries  a  few  yards  to  the  southward ;  lawfully 
married  if  the  ceremony  be  performed  a  few  yards  to  the 
north  —  a  bastard  when  he  claims  land  ;  legitimate  when  he 
sues  for  personal  succession  —  widow  when  she  demands  the 
chattels  of  her  husband ;  his  concubine  when  she  counts  as 
dowable  of  his  land  ? 
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It  ifi  in  vain  to  remind  us  of  the  opportunity  which  a  strict 
adherence  to  the  lex  loci^  with  respect  to  dissolution  of  the 
contract,  would  give  to  violators  of  our  English  marriage  law. 
This  objection  comes  too  late.  Before  the  validity  of  Scotch 
marriages  had  be^n  supported  by  decisions  too  numer- 
ous and  too  old  for  any  *  question,  this  argument  db  *  550 
inconvenieriti  might  have  been  urged  and  set  against 
those  other  reasons  which  I  have  adduced,  drawn  from  the 
same  consideration.  But  we  have  it  now  firmly  established 
as  the  law  of  the  land,  and  daily  acted  upon  by  persons  of 
every  condition,  that,  though  the  law  of  England  incapaci- 
tates parties  from  contracting  marriage  here,  they  may  go  for 
a  few  minutes  to  the  Scotch  border,  and  be  married  as  effect- 
ually as  if  they  had  no  incapacity  whatever  in  their  own 
country,  and  then  return,  after  eluding  the  law,  to  set  its 
prohibitions  at  defiance  without  incurring  any  penalty,  and 
to  obtain  its  aid  without  any  diflBculty  in  securing  the  enjoy- 
ment of  all  the  rights  incident  to  the  married  state.  Surely 
there  is  neither  sense  nor  consistency  in  complaining  of  the 
risk,  infraction,  or  evasion  arising  to  the  English  law  from  sup- 
porting Scotch  divorces,  after  having  thus  given  to  the  Scotch 
marriages  the  power  of  eluding,  and  breaking,  and  defying 
that  law  for  so  many  years. 

I  have  now  been  commenting  upon  LoUey's  case  on  its  own 
principle  —  that  is,  regarding  it  as  merely  laying  down  a  rule 
for  England,  and  prescribing  how  a  Scotch  divorce  shall  be 
considered  in  this  country,  and  dealt  with  by  its  Courts.  I 
have  felt  this  the  more  necessary  because  I  do  not  see,  for  the 
reasons  which  have  occasionally  been  adverted  to  in  treating 
the  other  argument,  how,  consistently  with  any  principle,  the 
Judges  who  decided  the  case  could  limit  its  application  to 
England,  and  think  that  it  did  not  decide  also  on  the  validity 
of  the  divorce  in  Scotland.  They  certainly  could  not  hold 
the  second  English  marriage  invalid  and  felonious  in  England, 
without  assuming  that  the  Scotch  divorce  was  void  even  in 
Scotland.  In  my  view  of  the  present  question,  there- 
fore, *  it  was  fit  to  show  that  the  Scotch  Courts  have  *  551 
a  good  title  to  consider  the  principle  of  LoUey's  case 
erroneous  even  as  an  English  decision.     This,  it  is  true,  their 
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Lordships  have  not  dose ;  and  the  judgment  now  under  ap- 
peal is  rested  upon  the  ground  of  the  Scotch  divorce  beii^ 
sufficient  to  determine  the  marriage  contract  in  Scotland  only. 

I  must  now  observe,  that  supposing  (as  may  fairly  be 
copcluded)  Lolley's  case  to  have  decided  that  the  divorce  is 
void  in  Scotland,  there  can  be  no  ground  whatever  for  hold- 
ing that  it  is  binding  upon  the  Scotch  Courts  on  a  question  of 
Scotch  law.  If  the  cases  and  the  authorities  of  that  law  are 
against  it,  the  learned  persons  who  administer  the  system  of 
jurisprudence  are  not  bound  to  regard  —  nay,  they  are  not 
entitled  to  regard  —  an  English  decision,  framed  by  English 
Judges  upon  an  English  case,  and  devoid  of  all  authority 
beyond  the  Tweed. 

Now,  I  have  no  doubt  at  all  that  the  Scotch  authorities  are 
in  favour  of  the  jurisdiction,  and  support  the  decision  under 
appeal ;  but  I  must  premise  that,  unless  it  could  be  shown 
that  they  were  the  other  way,  my  mind  is  made  up  with 
respect  to  the  principle,  and  I  should  be  for  affirming  on  that 
groimd  of  principle  alone,  if  precedent  or  dicta  did  not  dis- 
place the  argument.  The  principle  I  hold  so  clear  upon 
grounds  of  general  law,  that  the  proof  is  thrown,  according 
to  my  view,  upon  those  who  would  show  the  Scotch  law  to 
be  the  other  way. 

In  approaching  this  branch  of  the  question,  it  is  most 
important  to  remark,  that  there  may  be  a  very  small  body  of 
judicial  authority  upon  a  point  of  law  very  well  established 
in  any  country ;  nay,  that  oftentimes  the  less  doubtful  the 
point  is,  the  fewer  cases  will  you  find  decided  upon  it. 
*552  Thus  no  one  denies  *that  the  Scotch  Consistorial 
Court  had,  ever  since  its  establishment  upon  the  Refor- 
mation, been  in  the  practice  of  pronouncing  sentences  of 
divorce  for  adultery.  The  Catholic  religion  was  abolished 
by  the  Parliament  of  Scotland  in  1560  ;  and  three  years  after 
that  important  event,  we  find  a  statute  made,  the  Act  1563, 
c.  74,  in  which,  after  a  preamble  expressing  great  and  lively 
horror  of  the  "  abominable  and  filthie  vice  of  adultery  "  (an 
opinion,  perhaps,  more  sincere  in  the  estates  of  Parliament 
than  in  the  Queen),  it  is  declared  to  be  a  capital  offence,  if 
^^  notour  "  (notorious) ;  and  all  other  adultery  is  to  continue 
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punishable  as  before,  btit  with  an  express  saving  of  the  right 
to  "  pursue  for  divorcement  for  the  crime  of  adultery,  con- 
fonn  to  (according  to)  the  law."  For  above  two  centuries 
\he  jurisdiction  thus  recognized  by  the  statute  had  been  ex- 
ercised by  the  Consistorial  Courts.  Nor  was  any  objection 
whatever  made  to  the  want  of  jurisdiction  over  parties,  in 
respect  of  their  domicile  having  been  foreign  or  the  marriage 
contracted  abroad.  In  truth,  the  view  which  the  law  took  of 
adultery  as  a  crime  punishable  with  even  the  severest  of 
penalties,  seems  almost  to  preclude  any  such  exception.  If 
a  person  were  indicted  under  the  statute  for  notour  adultery 
committed  in  Scotland,  he  clearly  never  could  have  defended 
himself  by  showing  he  had  been  married  in  England,  and 
was  only  temporarily  a  resident  in  Scotland  ;  so  there  seems 
never  to  have  been  any  such  distinction  taken,  in  giving  the 
injured  party  the  civil  remedy  against  the  ofiFender  by 
dissolving  the  marriage.  That  Englishmen  temporarily  re- 
siding in  Scotland  have  been  in  use  to  sue  for  divorces  from 
marriages  contracted  in  England,  ever  since  the  intercourse 
of  the  two  countries  became  constant  by  the  union 
first  of  the  Crowns  and  then  of  the  kingdoms,  *  is  a  fact  ♦  558 
of  much  importance,  and  it  is  not  disputed.  The  im- 
portance of  it  is  this  —  that  the  Courts  administering  the  law 
of  divorce  have,  with  a  full  knowledge  that  they  were  dissolv- 
ing English  marriages,  never  inquired  further  than  was  neces- 
sary for  ascertaining  that  the  pursuers  and  defenders  had 
acquired  a  domicile  in  Scotland,  and  then  exercised  the  juris- 
diction without  scruple,  and  without  any  hesitation.  This  is 
a  clear  proof  that  the  law,  the  Scotch  law,  was  always 
understood  among  its  practitioners,  and  by  the  Judges  of  the 
country,  as  the  present  decision  supposes  it  to  be  ;  and  such 
a  long  continued  and  unqualified  practice  is  a  fully  better 
proof  of  what  that  law  is,  than  even  a  few  occasional  decisions 
in  foro  contentioao.  It  would  be  a  dangerous  thing  to  admit 
that  generally  recognized  and  long  continued  practice 
should  go  for  nothing,  merely  because,  untU  a  few  years  ago, 
no  one  had  brought  those  principles  and  that  practice  in 
question,  and  because  the  judicial  decisions  in  its  favour  were 
few  in  number,  and  of  a  recent  date.     There  is  every  reason 
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to  believe  that  in  this,  as  in  most  other  particulars,  the  more 
ancient  law  of  England  was  the  same  with  that  of  our  north- 
ern neighbours.  Between  the  Reformation  and  the  latter 
end  of.  Queen  Elizabeth's  reign,  it  was  held  that  the  con- 
sistorial  jurisdiction  extended  to  dissolve  marriages  a  vinctdo 
for  adultery,  (a) 

It  was,  however,  apparently  not  till  1789  that  the  question 
of  jurisdiction  was  raised  in  foro  contentioao^  by  the  case  of 
Brunsdon  v.  Wallace.  But  there  a  question  was  made  upon 
the  suflBciency  of  the  forum  originis  to  found  a  jurisdiction. 
The  husband,  before  marriage,  had  left  Scotland 
*  554  without  any  intention  of  *  returning,  and  so  had  the 
wife.  The  Judges  were  much  divided,  and  the  judg- 
ment was  given  with  an  express  reference  to  the  circum- 
stances of  the  case,  of  which  the  absence  of  the  defender,  the 
husband,  from  Scotland,  when  and  long  before  the  suit  was 
commenced,  must  be  regarded  as  one.  Nevertheless,  as  the 
majority  of  the  Court  considered  the  forum  origink  of  both 
parties  sufficient  to  found  the  jurisdiction,  I  should  have 
thought  this  a  decision  against  the  principles  which  I  deem  to 
be  recognized  by  later  cases,  had  it  stood  untouched  by  these. 

Pirie  v.  Lunan  is,  I  believe,  the  next  ca^e ;  but  it  was  the  case 
of  a  Scotch  marriage  between  Scotch  parties,  and  only  raised 
the  question  of  forum ;  for  both  were  domiciled  in  England. 
The  Court  sustained  the  jurisdiction  rations  originis.  This 
decision  clearly  proves  little  or  nothing  any  way  in  the  pres- 
ent question.  And  the  same  may  be  said  of  Grant  v.  Pedis, 
So  French  v.  Pilcher  turned  on  the  wife,  the  defender  being 
an  Englishwoman  and  resident  out  of  Scotland,  and  the 
adultery  chiefly  committed  abroad  ;  and,  accordingly,  it  does 
not  touch,  and  hardly  even  approaches,  any  of  the  points  now 
in  dispute. 

In  Lindsay  v.  Tovey^  the  Court  of  Session  sustained  the 
jurisdiction  in  aU  respects,  though  the  parties  had  been  living 
separate  under  a  deed.  It  is  true  that  your  Lordships,  on 
appeal,  remitted  the  case  ;  and  that  the  death  of  one  of  the 
parties  prevented  any  further  proceedings.  The  ground  of 
the  remit  was  twofold :  that  the   domicile  of  the  husband 

(a)  2  Bum's  Eccl.  Law,  503. 
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appeared  to  your  Lordships  (acting  under  Lord  Eldon's  ad- 
vice) to  be  in  England  ;  and  that  LoUey's  case  had  not  been 
considered  by  the  Court  below.  Upon  that  case  Lord  Eldon 
pronounced  no  opinion,  but  he  certainly  intimated  a 
doubt;  and  I  can  inform  your  Lordships  *  (having  *555 
been  counsel  in  the  cause,  and  having,  at  the  argu- 
ment, given  his  Lordship  a  note  of  the  judgment  in  LoUey's 
case)  that  he  said,  ^^  It  is  a  decision  on  which  we  probably 
shall  hear  a  good  deal  more." 

But  since  Lolley's  case  was  decided,  with  the  doctrine 
there  laid  down  fully  before  them,  and  after  maturely  consid- 
ering it,  the  Scotch  Courts  have  repeatedly  afiBrmed  the 
jurisdiction  in  all  its  particulars.  Those  cases  to  which  I 
particularly  refer  were  decided  in  1814,  and  the  two  or  three 
following  years.  Lovett  v.  Lovett^  and  Kibblethwaite  v.  Kib- 
blethwaite^  both  of  the  same  date,  21st  December,  1816,  are 
those  to  which  T  shall  particularly  advert.  In  both  cases 
the  marriage  was  had  in  England  ;  in  both,  the  parties  were 
English  by  birth  and  by  domicile ;  in  both,  the  suit  was 
brought  by  the  wife  for  the  husband's  adultery;  and  the 
only  domicile  in  Scotland  being  that  required  to  give  the 
Courts  jurisdiction,  the  commissaries  in  both  refused  to 
divorce,  on  the  ground,  not  of  the  indissolubility  of  the  Eng- 
lish marriage,  but  the  insufficiency  of  the  Scotch  residence ; 
in  both,  the  Court  of  Session,  after  the  fullest  discussion, 
with  one  dissentient  voice,  and  that  turning  upon  the  ques- 
tion of  domicile,  sustained  the  jurisdiction,  and  remitted  to 
the  commissaries  to  proceed  with  the  divorce. 

Upon  the  other  cases,  of  Edmonstone  v.  EdmonBtone^  and 
Butler  V.  Forbes^  I  need  not  dwell  in  detail.  The  state  of 
the  judicial  authority  on  this  question  is  fully  given  in  the 
work  of  Mr.  Ferguson,  one  of  the  most  experienced  of  the 
Scotch  Consistorial  Judges.  After  referring  to  all  the  cases, 
the  words  of  that  learned  person,  though  not  to  be  cited  as 
an  authority,  are  well  worthy  of  attention,  as  the  testimony 
of  a  Judge  sitting  for  so  many  years  in  the  Scotch 
Consistorial  *  Court,  and  speaking  to  its  uniform  and  *  556 
established  practice,  twenty  years  after  LoUey's  case 
had  been  determined  here.    Mr.  Ferguson  says, "  According  to 
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these  precedents,  the  municipal  law  of  Scotland  is  also  now 
applied  by  the  consistorial  judicature  in  all  cases  of  divorce, 
without  distinction,  whether  the  parties  are  foreign  or  domi- 
ciled subjects  and  citizens  of  this  kingdom;  whether,  when 
foreign,  the  law  of  their  own  country  affords  the  same  remedy 
or  not,  and  whether  they  have  contracted  their  marriage 
within  this  realm,  or  in  any  other ;  provided  only  that  they 
have  become  properly  amenable  to  the  jurisdiction  in  this 
forum.  !f^one  of  these  last-mentioned  cases,  nor  indeed  any 
other  from  Scotland,  in  which  a  question  of  international  law 
could  be  raised  for  trial  and  judgment,  having  hitherto  been 
appealed,  the  rule  has  for  a  period  of  more  than  ten  years 
stood  as  fixed  by  them,  and  the  subsequent  practice  has  fur* 
nished  additional  instances  of  its  application.'* 

I  think  I  need  scarcely  add,  that  this  current  of  judicial 
authority,  and  still  more  the  uniform  practice  of  the  Scotch 
Courts,  unquestioned  ever  since  the  Reformation,  establishes 
clearly  the  proposition  in  its  largest  sense,  that  the  Scotch 
Courts  have  jurisdiction  to  divorce  when  a  formal  domicile 
has  been  acquired  by  a  temporary  residence,  without  regard 
to  the  native  countiy  of  the  parties,  the  place  of  their  ordi- 
nary residence,  or  the  country  where  the  marriage  may  have 
been  had. 

But  although  it  was  necessary,  to  complete  the  view  which 
I  have  taken  of  this  important  question,  that  I  should  advert 
to  the  cases  which  bear  upon  it  in  all  its  extent,  there  is  no 
necessity  whatever  for  our  assenting  to  the  proposition 
*557  in  its  more  general  and  *  absolute  form,  for  the  pur- 
pose of  the  case  now  before  us.  That  is  the  case  of  a 
marriage  contracted  in  England,  between  a  man,  Scotch  by 
domicile  and  birth,  and  a  woman  about  to  become  Scoteh 
by  the  execution  of  the  contract.  It  is  moreover  the  case  of 
a  suit  instituted  in  the  Scotch  Courts,  while  the  pursuer  had 
his  actual  domicile  in  Scotland,  and  his  wife  had  the  same 
domicile  by  law.  To  term  a  marriage  so  contracted  an  Eng- 
lish  marriage,  hardly  appears  to  be  correct.  I  am  sure  it  is, 
if  not  wholly  a  Scotch  contract,  at  the  least,  a  contract  pai^ 
taking  as  much  of  the  Scotch  as  of  the  English.  This,  in  my 
judgment,  frees  the  case  from  all  doubt ;  but  as  I  have  also 
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a  strong  opinion  upon  the  more  general  question — an  opinion 
not  of  yesterday,  nor  lightly  taken  up  —  I  have  deemed  it 
fitting  that  I  should  not  withhold  it  from  your  Lordships,  and 
the  parties,  and  the  Court  below,  upon  the  present  occasion. 

Lord  Ltnbhubst.  ^  My  noble  and  learned  friend  has,  in 
the  judgment  which  he  has  just  read,  given  your  Lordships 
so  full  and  clear ^a  view  of  the  state  of  the  case,  and  of  the 
law  applicable  to  it,  that  it  is  not  necessary  for. me  to  do 
more  than  communicate  the  result  of  my  own  opinions  on  the 
principal  question  submitted  for  your  Lordships'  decision. 
That  question  is  one  of  great  importance,  not  only  to  the 
parties  immediately  interested,  but  also  to  the  public,  on 
account  of  the  principle  which  is  involved  in  it.  I  have,  on 
that  accoimt,  from  time  to  time  during  the  argument,  and 
since,  given  my  best  consideration  to  the  subject,  in  the 
earnest  desire  to  arrive  at  a  just  and  satisfactory  conclusion. 
I  must,  however,  in  the  outset  declare,  that  if  I  conceived 
that  the  judgment  which  your  Lordships  are  now 
about  to  adopt,  were  *  to  be  understood  as  affecting  *  558 
that  delivered  by  the  twelve  Judges  in  LoUey's  case, 
I  should  feel  it  my  duty  to  object  to  so  dangerous  and  pre- 
cipitate a  course  —  a  course  so  likely  to  create  inconvenience 
and  embarrassment  in  its  results  —  and  should  recommend  to 
your  Lordships,  before  you  pronounced  a  final  judgment,  to 
review  the  principles  of  the  law,  and  especially  to  request 
the  assistance  and  opinions  of  the  learned  Judges  of  the 
Courts  of  law  on  the  whole  case,  or  so  far  at  least  as  your 
judgment  might  be  in  conflict  with  their  unanimous  decision 
in  die  case  of  LoUey.  It  may  be  in  the  recollection  of  some 
of  your  Lordships  that  LoUey  had  been  married  in  England, 
had  subsequently  gone  to  Scotland,  and  there  procured  a 
divorce,  and  then  returned  to  England,  where  he  married  a 
second  time,  and  was,  in  consequence,  tried  for  bigamy.  His 
defence  was,  that  he  had  been  legally  divorced  in  Scotland ; 
but  the  twelve  Judges  declared  that  the  sentence  of  divorce 
pronounced  in  Scotland,  however  effectual  there,  could  not 
be  permitted  to  enable  a  party,  who  had  previously  solem* 
nized  one  marriage  in  England,  to  effect  a  second  in  it  while 
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his  first  wife  was  living.  He  was  found  guilty,  and  sentenced 
to  transportation.  That  proceeding  was  not  carried  through 
lightly  and  unadvisedly;  for  it  came  before  the  assembled 
Judges  of  England,  in  the  course  of  objections  raised  in 
reference  to  Lolley's  plea  of  impunity,  founded  on  the  fact  of 
the  Scottish  divorce,  and  supported  by  advocates  of  the  first 
ability ;  yet  the  sentence,  overthrowing  the  force  of  the  Scot- 
tish ceremonial  of  divorce,  was  confirmed  by  the  unanimous 
approbation  of  the  twelve  eminent  individuals  in  England 
best  fitted,  by  talent,  legal  knowledge,  and  great  experience, 

to  pronounce  with  the  voice  of  undoubted  authority 
*  669    on  the  *  wisdom  of  that  decision.     If,  therefore,  your 

Lordships  contemplate  any  interference  with  that  sen- 
tence, so  supported,  it  would  only  be  just  and  wise  to  take 
care  that  such  interference  is  warranted,  and,  as  a  consistent 
preliminary,  to  consult  those  twelve  individuals,  and  obtain 
their  assistance  on  this  important  point.  It  has  been  stated 
that  Lord  Eldon  has  entertained  some  doubts  on  the  propriety 
of  that  decision ;  but  my  noble  and  learned  friend  is  hardly 
warranted  in  drawing  such  a  conclusion,  or  so  interpreting 
what  might  have  dropped  from  that  learned  Lord,  who  was 
then  at  the  head  of  the  law,  and  would  certainly  not  have 
allowed  Lolley  to  be  punished,  if  he  had  not  fully  acqmesced 
in  the  principle  involved  in  the  sentence,  and  confirmed  by 
the  twelve  Judges.  But  LoUey's  case  has  received  further 
confirmation ;  for  my  noble  and  learned  friend,  sitting  in  the 
Court  of  Chancery,  deciding  a  case  which  came  before  him 
there  in  1831,  referred  to  this  case  of  Lolley,  and  on  the  high 
authority  of  that  case  laid  it  down,  in  the  most  satisfactory 
manner,  that  an  English  marriage  could  not  be  dissolved  or 
affected  by  a  Danish  or  other  foreign  divorce.  [His  Lordship 
read,  from  the  printed  case,  the  observations  said  to  be  made 
by  Lord  Brougham  upon  Lolley's  case,  when  giving  judgment 
in  the  case  in  Chancery,  (a)  and  proceeded  thus :]  If  after 
this  confirmation  of  LoUey's  case  by  my  noble  and  learned 
friend,  and  by  Lord  Eldon,  as  my  noble  and  learned  friend 
distinctly  states  in  the  judgment  which  I  have  read  —  if  after 
all  this  your  Lordships  intend  to  pronounce  this  judgment  as 

(a)  Vide  McCarthy  v.  De  Caix,  infra,  p.  568. 
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interfering  with  the  piinciple  established  in  Lolley's  case,  my 
opinion  is,  that  we  should  have  a  new  hearing  before 
the  twelve  *  Judges,  that  we  may  have  the  question    *  560 
settled  advisedly  once  for  all,   and  know  henceforth 
with  certainty  what  the  law  shall  be  in  Great  Britain. 

It  must  be  admitted  that  the  legal  principles  and  decisions 
of  England  and  Scotland  stand  in  strange  and  anomalous 
conflict  on  this  important  subject.  As  the  laws  of  both  now 
stand,  it  would  appear  that  Sir  George  Warrender  may  have 
two  wives ;  for,  having  been  divorced  in  Scotland,  he  may 
again  marry  in  that  country :  he  may  live  with  one  wife  in 
Scotland  most  lawfully,  and  with  the  other  equally  lawfully 
in  England ;  but  only  bring  him  across  the  border,  his  Eng- 
lish wife  may  proceed  against  him  in  the  English  Courts, 
either  for  restitution  of  conjugal  rights,  or  for  adultery  com- 
mitted against  the  duties  and  obligations  of  the  marriage 
solemnized  in  England :  again,  send  him  to  Scotland,  and  his 
Scottish  wife  may  proceed,  in  the  Courts  in  Scotland,  for 
breach  of  the  marriage  contract  entered  into  with  her  in  that 
country.  Other  various  and  striking  points  of  anomaly, 
alluded  to  by  my  noble  and  learned  friend,  are  also  obvious 
in  the  existing  state  of  the  laws  of  both  countries ;  but  how- 
ever individually  grievous  they  may  be,  or  however  appar- 
ently clashing  in  their  principles,  it  is  our  duty,  as  a  Court  of 
Appeal,  to  decide  each  case  that  comes  before  us  according 
to  the  law  of  the  particular  country  whence  it  origmated,  and 
according  to  which  it  claims  our  consideration ;  leaving  it  to 
the  wisdom  of  Parliament  to  adjust  the  anomaly,  or  get  rid  of 
the  discrepancy,  by  improved  legislation. 

The  real  question  now  before  us  amounts  to  this  :  whether 
in  the  law  of  Scotland  a  divorce  obtained  in  Scotland,  as  de- 
cided by  the  Scottish  Judges,  is  supported  and  justified  by 
the  invariable  course  of  the  law  of  Scotland.  We  are 
now  sitting  as  a  Scottish  *  Court  of  Appeal,  this  case  *  561 
coming  thence  to  us,  and  as  such  we  must  be  guided 
by  a  reference  to  the  principles  of  the  law  of  that  country. 
In  English  cases,  on  the  contrary,  we  sit  as  an  English  Court 
of  Appeal,  and  must  equally  be  guided  by  the  spirit  of  the 
laws  prevailing  here.    As  to  the  first  question  —  the  point  of 
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the  domicile  —  it  is  fully  established  by  all  the  papers  pro- 
duced in  the  case,  and  was  without  hesitation  admitted  by 
counsel  on  both  sides,  in  the  preliminary  argument,  that  Sir 
George  Warrender  has  been  a  domiciled  resident  in  Scotland 
during  the  whole  period,  from  his  marriage  up  to  the  com- 
mencement of  the  suit  and  to  the  present  time.  This  is  the 
basis  of  the  whole  case,  and  it  therefore  clearly  follows  that 
Lady  Warrender  became,  as  his  wife,  similarly  domiciled  in 
Scotland;  for  the  principle  of  the  law  of  both  countries 
equally  recognizes  the  domicile  of  the  husband  as  that  of  the 
wife.^  No  point  of  law  is  more  clearly  established :  that 
point  being  established,  the  subsequent  deed  of  separation 
amounts  to  nothing  more  than  a  mere  permission  to  one  party 
to  live  separate  from  the  other — not  a  binding  obligation  in 
the  eye  of  the  law  —  and  there  the  matter  rests.  It  confers 
no  release  of  the  marriage  contract  on  either  party,  and  nei- 
ther can  thereupon  presume  to  violate  it*  The  letter  of  Sir 
George  Warrender  cannot  alter  the  principle  of  law.  The 
strongest  articles  of  separation  may  be  drawn  up  and  signed 
with  full  acquiescence  of  husoand  and  wife,  yet  he  may  sue 
her  and  she  may  sue  him  notwithstanding.  It  is  at  the  most 
a  mere  temporary  arrangement,  a  permission  to  Uve  else- 
where ;  but  the  legal  domicile  remains  as  it  was.  One  may 
pledge  himself  not  to  claim  or  institute  a  suit  for  conjugal 
rights ;  but  he  cannot  be  bound  by  any  such  pledge, 
*  562  for  it  is  against  the  inherent  condition  *  of  the  mar- 
ried state,  as  well  as  against  public  policy.  It  is  said 
that  Lord  Eldon,  in  the  case  of  Tovey  v.  Lindsay^  in  this 
House,  threw  some  doubt  on  the  principle,  and  seemed  in- 
clined to  give  effect  to  those  deeds  of  separation ;  but  I  am 
of  opinion,  on  the  authority  of  cases  deliberately  decided  by 
that  noble  Lord  himself,  that  the  deed  of  separation  here 
cannot  affect  the  domicile,  or  any  other  condition  inherent  in 
the  relation  of  husband  and  wife,  or  be  any  bar  to  the  hus- 
band's suit. 

The  next  point  in  the  case  regards  the  loeiM  ddieti.  The 
allegations  in  the  summons  are,  that  the  adultery  was  com- 
mitted in  France,  and  other  countries  abroad.    We  must 

'  See  Story  Confl.  Laws,  §§  46,  136. 
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assume  for  the  present  that  Lady  Warrender  is  innocent  of 
these  charges ;  they  are  not  to  be  taken  as  facts  proved  in 
the  cause :  she  may,  for  any  thing  that  has  yet  appeared  in 
this  suit,  be  as  pure  and  spotless  as  any  woman  in  the  country. 
But  it  is  proper  to  remark,  that  it  is  no  bar  or  objection  to  the 
suit,  that  the  adultery  was  committed,  not  in  this  country, 
but  in  a  foreign  country :  the  law,  either  in  this  country  or 
in  Scotland,  makes  no  distinction  in  respect  of  the  place  of 
the  commission  of  the  ofiPence.  An  action  for  damages  may 
be  brought  in  this  coimtry  for  adultery  committed  abroad ; 
that  circumstance  cannot  have  any  effect  even  in  the  mitiga- 
tion of  damages.  There  is  no  validity  in  this  objectiQU  of  the 
place  where  the  adultery  is  alleged  to  have  been  committed. 

On  the  third  plea  depends  the  main  question  in  the  appeal ; 
and  it  is,  whether  it  is  competent  for  the  Scotch  Courts,  on 
proof  or  admission  of  adultery,  to  pronounce  a  decree  of 
divorce  in  a  marriage  which  was  contracted  and  solemnized 
in  England.  I  may  here  observe,  that  marriage  is  looked 
upon,  in  the  international  spirit  of  the  laws  of  almost 
every  country  *in  Europe,  as  a  Christian  contract,  *56S 
equally  binding  on  the  parties  wheresoever  they  may  be 
found ;  and  in  looking  to  the  propriety  of  the  law  of  divorce 
in  Scotland,  it  must  be  treated  as  a  question  of  remedy  for  a 
violation  of  nuptial  rights  —  rights  guaranteed  by  peculiar 
ceremonials  in  every  country,  and  in  enfor^cing  respect  to 
which  each  country  has  a  right  to  provide  what  remedy  it 
pleases.  In  ascertaining  what  the  principle  of  that  remedy 
may  be  in  any  country,  the  safest  rule  is  to  look  to  the  deci- 
sions of  the  Courts  of  that  country.  In  Scotland  these  are 
found,  in  perfect  agreement  with  each  other,  extending  in  its 
records  over  the  space  of  a  century,  and  embodying  a  principle 
which,  till  the  case  of  LoUey  occurred  in  England,  was  never 
doubted  or  disputed.  In  Q-ordan  v.  EngUgraaff^  (a)  in  the 
year  1699,  the  marriage  was  contracted  in  Holland,  between 
a  Scotchman  and  a  native  of  Amsterdam.  AU  that  was  in 
proof  was  the  fact  of  adultery  committed  by  her  in  Holland, 
and  the  Scotch  Court  pronounced  a  decree  of  divorce  at  the 

(a)  Fac.  Coll.  9  June,  1099;  S.  C.,  Y^x%.  Cons.  App.  251. 
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suit  of  the  husband.  In  Qrdham  v.  WUkieson^  (a)  in  1726, 
the  parties  were  married  in  Ireland ;  the  husband  a  Scotch- 
man, and  the  wife  an  Irishwoman.  A  suit  for  divorce,  on  the 
head  of  adultery,  was  instituted  by  the  husband  in  Scotland, 
and  a  decree  was  pronounced.  In  .1731  happened  the  case  of 
Scot  V.  Boutcher :  (A)  the  marriage  was  had  in  England  with 
an  Englishwoman,  and  the  adultery  was  alleged  to  have  been 
committed  in  England.  The  husband,  a  Scotchman,  insti- 
tuted a  suit  in  the  Consistorial  Court  of  Edinburgh,  and,  on 
proof  of  het  guilt,  obtained  in  her  absence  a  decree  of 

*  664    divorce  d  vinculo  matrimonii.     *  The  case  of  Urquhart 

V.  Flucker^  (c)  in  1787,  was  still  stronger  in  relation 
to  the  present  case.  There  a  Scotchman  in  the  army  mar- 
ried at  Boston,  in  New  England,  a  native  of  that  place ;  they 
cohabited  there,  and  afterwards  at  Halifax,  and  lastly  in  Lon- 
don. The  husband,  jQnding  proofs  of  adultery  committed  by 
the  wife  in  all  these  places,  brought  his  action  for  divorce  in 
Scotland,  and  obtained  a  decree  accordingly.  In  none  of 
these  cases  was  the  objection  made  that  the  Court  in  Scotland 
had  not  jurisdiction,  because  the  marriage  was  soliemnized  or 
the  adultery  committed  abroad.  No  doubt  was  entertained  of 
the  jurisdiction,  upon  the  proof  of  the  adultery,  until  the  year 
1789,  when  the  case  of  Brunsdon  v.  Wallace^  or  Dunlop^  (d) 
occurred.  The  parties  there  were  married  in  England ;  the 
question  of  domicile  was  the  only  point  contested.  The 
Consistorial  Court  proceeded  to  entertain  the  action,  brought 
by  the  wife  in  absence  of  the  husband,  who  was  cited  edictally ; 
but  on  his  appearance,  and  appeal  to  the  Court  of  Session,  the 
action  was  ordered  to  be  dismissed,  on  the  ground  that  the 
parties  were  not  domiciled  in  Scotland.  Up  to  that  period 
the  decisions  in  the  Scotch  Courts  were  uniform,  and  so  they 
continued  afterwards ;  as  in  the  case  of  The  Duehe9%  of  Ham- 
ilton V.  The  Duke  of  Hamilton^  in  1794.  (e)  That  was  an 
English  marriage,  according  to  the  English  law  and  ritual ; 

(a)  Fac.  Coll.  16  December,  1726;  S.  C,  Ferg.  Cons.  App.  252. 
(6)  Fac.  Coll.  6  March,  1731;  S.  C,  Ferg.  Cons.  App.  252. 

(c)  Fac.  Coll.  25  January,  1787;  S.  C,  Ferg.  Cons.  App.  259. 

(d)  Fac.  Coll.  9  February,  1789;  S.  C,  Ferg.  Cons.  App.  259. 
(c)  Fac.  Coll.  7  February,  1794;  S.  C,  Ferg.  Cons.  App.  260. 
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sentence  of  divorce  d  vinculo  was  nevertheless  pronounced  by 
the  Scotch  Courts,  on  proof  of  adultery.     Next  came  the 
case  of  Lindsay  v.  Tovey^  (a)  in  Scotland,  in  1807,  which  was 
brought  by  appeal  to  this  House  about  the  time  that 
Lolley's  *  case  was  decided  by  the  twelve  Judges  of  *  565 . 
England.     In  consequence  of  doubts  entertained  by 
Lords  Eldon  and  Redesdale,  and  the  great  importance  of 
the  question  then  raised  for  the  first  time,  as  to  the  jurisdic- 
tion, the  case  of  Lindsay  v.  Tovey  (6)  was  remitted  for  fur- 
ther consideration.     The  pursuer  in  that  case  unfortunately 
died,  and  no  further  proceedings  were  taken.     The  Courts  in 
Scotland,  however,  continued  to  sustain  and  exercise   the 
same  jurisdiction ;  as  appears  by  a  series  of  cases,  which  are 
briefly  stated  in  Ferguson's  Consistorial  Reports,  and  Ap- 
pendix :  as,  Utterton  v.  Tewsh ;  Rodgers  v.  Wyatt^  in  1811 ; 
Hilary  v.  Hilary^  and  Sugden  v.  Lolley^  in  1812 ;  Pollock  v. 
Russell  Manners^  in  1813 ;  Homfray  v.  Newte^  and  St^  Aubyn 
V.  O'Brien^  in  1814.     All  these  cases  were  uniformly  decided 
according  to  the  law  and  practice  of  Scotland.     Then  came 
the  case  of  Gordon  v.  Pye^  in  1815,  which  I  mention  for  the 
purpose  of  showing  a  difference   of  opinion  between  the 
Judges  of  the  Consistorial  Court  in  Scotland,  the  majority  of 
whom  came  to  the  conclusion,  that  in  consequence  of  what 
was  done  by  the  Judges  of  England,  in  Lolley's  case,  the 
Courts  of  Scotland  ought  not  to  interfere  with  English  mar- 
riages.  But  afterwards  came  the  case  of  Edmonstone  v.  Lock" 
harty  or  Edmonstone^  in  1816 ;   in  which  the  question  was 
raised  as  to  the  validity  of  a  defence  to  an  action  of  divorce 
in  Scotland,  that  the  marriage  took  place  in  England.     That 
case  was  brought  before  the  fifteen  Judges  of  the  Courts  of 
Scotland  —  the  verv  thing  which   Lord  Eldon  desired,  in 
remitting  the   case  of  Lindsay  v.   Tovey  —  and   they  were 
imanimously  of  opinion,  that  according  to  the  law  of 
Scotland,  notwithstanding  the  marriage  was  *had  in    *  566 
England,  it  was  competent  for  the  Courts  of  Scotland  to 
pronounce  sentence  of  divorce  d  vinculo.    The  arguments  of 
Lord  RoBEBTSON,  one  of  the  Judges  of  the  second  division  of 

(a)  Fac.  Coll.  27  January,  1807;  S.  C,  Ferg.  Cons.  App.  265. 
(6)  1  Dow,  117. 

[  468  ] 


*  566  CASES  IN  THE  HOUSE  OF  LOBDS. 

the  Court  of  Session,  delivered  by  him  in  support  of  his  opin- 
ion, and  printed  in  Mr.  Ferguson's  Appendix  (a)  to  his  report 
of  that  and  other  cases,  have  satisfied  my  mind  that  it  is  the 
law  of  Scotland  that  the  Courts  there  have,  without  reference 
to  the  country  where  the  marriage  was  contracted,  been  used 
fi'om  a  very  remote  period  to  pronounce  sentence  of  divorce 
for  adultery.  The  decisions  of  the  Courts  of  a  country  are 
the  best  proofs  of  the  law  of  that  country,  and  they  are  our 
best  guides.  There  was  no  doubt,  or  suggestion  of  a  doubt, 
what  the  law  of  Scotland  was  on  those  questions,  until  Lol* 
ley's  case  brought  it  into  question,  and  the  doubts  raised  by 
that  were  removed  very  soon  after  by  the  fifteen  Judges,  in 
Edmonstone  v.  JSdmonstone.  Though  only  an  English  lawyer, 
and  only  picking  up  Scottish  law  during  the  three  years  that 
I  had  the  honour  of  attending  to  cases  that  came  before  us, 
sitting  here  in  a  Court  of  Appeal,  yet  I  am  quite  satisfied 
with  the  decision  of  the  Scottish  Judges  in  the  present  case, 
and  I  should  act  very  inconsistently  if  I  should  advise  your 
Lordships  to  reverse  their  judgment.  I  am  clearly  of  opin- 
ion that  the  domicile  is  established  :  the  husband's  is  clearly 
so,  as  admitted ;  the  wife's  follows  the  husband's.  The  deed 
of  separation  does  not  affect  the  rule  of  law.  The  objection 
as  to  citation  has  been  virtually  abandoned,  and  the  law  of 
Scotland  gives  the  remedy  of  divorce  without  reference  to 
the  country  in  which  the  marriage  was  contractiBd  or  the 

adultery  committed.  If  my  noble  and  learned  friend 
*  667    thinks  that  your  Lordships'  *  judgment  will  affect  the 

decision  in  LoUey's  case,  then,  whatever  inconvenience 
may  be  sustained,  it  would  be  advisable  to  call  in  the  aid  of 
the  learned  Judges ;  but  my  opinion  is,  that  it  does  not  break 
in  on  that  case.  As  to  a  reconcilement  of  the  conflict  of  the 
laws  of  the  two  countries,  Parliament  must  effect  that,  for  it 
alone  is  competent  to  interfere,  as  it  has  done  from  time  to 
time,  to  remove  other  inconveniences.  I  shall,  therefore, 
advise  your  Lordships  to  afiSrm  the  decision  of  the  Court 
below. 

Lord  Brougham.  —  I  think  that  this  judgment  does  not 

(a)  p.  398. 
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break  in  on  LoUey's  case.  This  is  a  decision  in  reference  to 
the  law  of  Scotland ;  a  judgment  founded  on  which,  we  now, 
as  a  Court  of  Appeal,  confirm.  LoUey's  case  refers  to  the 
law  of  England.  The  note  of  what  I  said  in  Chancery,  in 
AT'  Carthy  v.  De  Caix^  read  from  the  printed  case  by  my  noble 
and  learned  friend,  may  or  may  not  be  correct :  ^  I  did  not 
correct  this  note,  nor  did  I  know  of  it  until  I  saw  it  in  these 
papers.  Whatever  opinion  I  may  have  entertained  of  LoUey's 
case  in  the  Court  of  Chancery,  or  privately,  cannot  affect  my 
judicial  opinion  in  this  House,  sitting  as  a  member  of  a  Court 
of  appeal  on  a  case  from  Scotland. 

The  interlocutor  of  the  Court  below  was  affirmed. 


LoUey^s  Case  and  3f '  Carthy  v.  De  Caixy  having  been  so  often  referred 
to  I  the  reporters  think  it  may  be  useful  to  add  here  a  brief  notice  of  the 
main  facts  of  both. 

Ann  Suoden,  otherwise  Lolley  v.  William  Martin  Lollet. 

Mrs.  Lolley,  whose  maiden  name  was  Sugden,  raised  an  action  of 
divorce  against  her  husband  in  the  Consistorial  Court  of  Scotland. 
She  stated  in  her  summons,  that  in  the  *  year  1800  she  was  married  *  568 
to  the  defender  at  Liverpool,  where  they  afterwards  cohabited  for 
some  time  as  man  and  wife.  She  afterwards  accompanied  him  to  Carlisle, 
and  thence  to  Edinburgh,  where  he  alleged  that  he  had  business.  They 
lived  together  there  in  lodgings  for  some  short  time.  She  then  charged  the 
defender  with  having  been  guilty  of  adultery  both  in  England  and  Scotland, 
and  concluded  for  a  divorce  in  the  usual  form.  The  defender  appeared,  and 
admitted  the  marriage  and  cohabitation  in  Liverpool,  &c.,  but  denied  the 
adultery.  The  commissaries,  in  respect  that  the  parties  appeared  to  be 
English,  and  the  marriage  an  English  contract,  appointed  the  pursuer  to 
state  in  a  condescendence  the  grounds  in  law  and  fact  on  which  the  Court 
was  competent  to  entertain  the  action.  A  condescendence  and  answers 
were  accordingly  given  in,  and  various  acts  of  adultery  by  the  defender 
were  proved.  The  commissaries  suspecting  coUusion,  examined  both 
parties  judicially,  but  finding  no  proof  thereof,  decreed  for,  a  divorce. 
Extracted  from  Fac.  Collection,  20th  March,  1812. 

Lolley  was  afterwards  tried  at  the  Lancashire  summer  assizes,  1812, 
for  having  married  Ann  Hunter  at  Liverpool,  his  former  wife,  Ann 
Sugden,  being  then  living.     The  marriages,  and  the  fact  that  Ann  Sug- 


^  See  Geils  v.  Dickenson,  17  Jur.  423. 
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den  was  alive  a  week  before  the  assizes,  were  proved.  The  prisoner's 
defence  was,  that  he  had  been  divorced  from  Ann  Sugden  in  Scotland, 
and  ihJsAi  his  present  wife  knew  the  fact.  The  decree  of  divorce  was  pro- 
duced. 

The  prisoner  was  found  guilty,  but  sentence  was  respited  to  the  then 
next  assizes.  The  case  was  afterwards  argued  before  all  the  Judges,  at 
Serjeants'  Inn  Hall,  and  the  conviction  was  affirmed.  See  Buss.  & 
Ryan's  C.  C.  287. 

M'Cartht  v.  De  Caix. 

A  person  of  the  name  of  Tuite,  a  domiciled  Dane,  was  married  in 
England  to  an  Englishwoman.  They  left  England  and  went  to  Denmark, 
where  they  were  subsequently  divorced.  The  wife  returned  to  her  rela- 
tions in  this  country  and  died,  leaving  Mr.  Tuite  her  surviving,  in  Den- 
mark. After  his  death  a  suit  was  instituted  in  England  between  his  and 
her  personal  representatives,  respecting  some  property  the  right  to  which 

accrued  to  her  subsequently  to  the  divorce. 
*  569        *  Lord  Brougham,  Chancellor,  in  giving  his  judgment  on  the 

points  in  issue,  said:  A  gentleman  of  the  name  of  Tuite,  con- 
tracted a  marriage,  which  was  legally  solenmized  in  England.  He  was  him- 
self a  Dane  by  birth  and  by  domicile.  He  removed  immediately  the  person 
whom  he  had  made  his  wife,  from  this  cotmtry  —  the  locus  contractus j 
with  which  he  appears  to  have  had  no  further  connection  than  so  far  as 
he  was  married  to  an  Englishwoman  —  to  his  own  country,  where  his 
domicile  continued,  and  in  that  countiy  the  marriage  was  dissolved  by  a 
valid  Danish  decree  of  divorce;  dissolved  as  far  as  the  Danish  law  could 
dissolve  it,  but  which  divorce  could  not,  by  the  law  of  this  land,  as  it  is 
fully  established  by  the  solemn  opinion  of  the  twelve  Judges,  in  a  fully 
argued  and  most  maturely  considered  case,  operate  to  dissolve,  or  in  any 
manner  be  made  to  affect  here  an  English  marriage.  LoUey's  case  was 
the  strongest  that  can  possibly  be  imagined  in  favour  of  the  doctrine 
laid  down,  as  it  was  not  a  question  of  a  civil  right,  but  a  conviction  for 
felony  in  having  contracted  a  second  marriage  during  the  existence  of 
the  first.  LoUey — for  whom  I  was  counsel  before  the  twelve  Judges, 
Mr.  Justice  Littledale  being  on  the  other  side — had,  you  may  say, 
acted  bond  fide,  but  the  Statute  of  James  I.  does  not  make  any  difference 
whether  a  man  acts  with  an  innocent  ignorance,  or  a  guilty  knowledge, 
and  says,  if  A.  B.  shall  marry  C.  D.,  when  his  former  wife,  £.  F.,  is 
alive,  he  is  guilty  of  felony;  there  being  no  exception  but  that  of  the 
proviso  of  being  absent  seven  years  abroad,  which  is  one  exception,  and 
a  divorce  at  Doctor's  Commons,  which  is  another.  Lolley,  in  a  perfect 
belief  that  a  Scotch  divorce  —  which  all  the  Scotch  lawyers  told  him,  and 
which  many  of  the  Scotch  lawyers  still  hold  to  be  the  law  in  Scotland, 
notwithstanding  LoUey's  case  —  had  perfectly  and  validly  dissolved  the 
first  marriage,  intermarried  in  England  with  a  second  wife.  He  was 
tried  at  ^Lancaster,  and  was  convicted,  the  point  being  saved  for  the 
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opinion  of  the  twelve  Judges,  and  the  point  was  argued  before  the  twelve 
Judges,  including  some  of  the  most  learned  Judges  of  our  day,  Lord 
Ellenborouoh,  Lord  Chief  Justice  Gibbs,  Chief  Baron  TiTomson, 
Mr.  Justice  Batley,  Mr.  Baron  Wood,  and  Mr.  Justice  Le  Blanc, 
some  of  the  most  eminent  and  able  lawyers  that  I  have  ever  known 
in  Westminster  Hall,  who,  after  hearing  *  this  case  argued  during  *  570 
term,  and  at  Serjeant's  Inn  after  term,  gave  a  clear,  decided,  and 
well-weighed  opmion,  all  in  one  voice  finding  that  no  divorce,  or  proceed- 
ing in  the  nature  of  a  divorce,  or  tending  towards  a  divorce,  obtained  in 
any  foreign  country,  Scotland  included,  could  dissolve  a  vinculo  matri" 
moniij  a  contract  of  marriage,  in  England;  and  they  sentenced  Lolley  to 
seven  years'  transportation.  He  was  sent  to  the  hulks  for  one  or  two 
years;  and  after  being  at  the  hulks  one  or  two  years  instead  of  going 4k> 
Botany  Bay,  the  residue  of  the  sentence  was  in  mercy  remitted.  I  took 
the  liberty  of  saying  at  that  time,  perhaps  feeling  the  prejudice  of  a 
counsel  in  favour  of  his  client,  that  he  ought  not  to  have  gone  to  the 
hulks,  because  he  acted  optima  fide^  that  he  really  believed  what,  to  this 
day,  many  of  the  Scotch  lawyers,  and  at  that  day  all  the  Scotch  lawyers 
said  was  the  law  in  Scotland,  that  a  Scotch  divorce  could  dissolve  an  English 
marriage,  and  upon  that  he  acted;  and  many  other  men  of  high  rank  in 
this  country  had  acted  in  the  same  way,  except  that  they  had  taken  the 
precaution  of  contracting  the  second 'marriage  in  Scotland,  but  if  they 
had  come  across  the  Tweed,  and  contracted  a  marriage  in  England,  they 
would  have  been  liable  to  the  same  penalty,  because  it  would  have  been 
an  English  marriage  which  they  had  in  fraudem  Ugis  contracted.  Lolley 
was  sent  to  the  hulks  to  show  the  clear  opinion  of  the  Judges  upon  the 
law,  and  part  oE  his  sentence  was  remitted  afterwards,  only  because  it 
was  thought,  that  under  the  particular  circumstances  of  his  case  he  had 
suffered  enough.  Now,  therefore,  LoUey's  case  lays  down  these  two 
points,  that  no  foreign  proceeding  in  the  nature  of  a  divorce  can  affect  an 
English  marriage;  and,  secondly,  that  a  Scotch  divorce,  in  the  Consis- 
torial  Court  of  that  country,  is  not  such  a  proceeding  in  an  English  Court 
as  to  bring  the  case  within  the  provisos  in  the  Polygamy  Act,  namely,  a 
sentence  dissolving  an  English  marriage,  and  nothing  but  a  sentence  of 
divorce  in  the  English  Court,  H  mensa  et  thoro,  can  bring  the  party  within 
the  exception,  even  as  regards  felony.* 

[This  case  was  stated  at  greater  length  in  the  appellant's  printed  case, 
from  which  it  was  read  by  Lord  Ltndhurst.     See  ante,  p.  559.] 

*  See  Geils  v.  Dickenson,  17  Jur.  423. 
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671  ♦WRIT   OF  ERROR. 

FROM  THE  COURT  OF  KING'S  BENCH. 


BIRTWHISTLE  v.  VARDILL. 


Doe  on  the  Demise  of  John  Birt-  ,  ^,  .    .^  .    -, 

^^,^,^  ^  I  -Plaintiff  tn  Error. 

WHISTLE )  -^^ 

Agnes  Vabdill Defendant  in  Error. 

Queatio  status.    Legitimacy. 

Qu,<^  Whether  a  child,  bom  in  Scotland,  of  parents  domiciled  there,  who 
at  the  time  of  his  birth  were  not  married,  but  who  afterwards  inter- 
married in  Scotland  (neither  having  in  the  mean  time  married  any 
other  person),  can  take  as  heir  lands  QfJuaJEalber  in  England.' 


/ 


In  Hilary  term,  1825,  the  plaintiff  in  error  brought  an 
(letion  of  trespass  and  ejectment  against  the  defendant  in 
error,  for  one  undivided  third  part  of  lands  situate  in  several 
parishes  in  Yorkshire,  and  the  same  was  tried  at  the  York- 
shire spring  assizes  of  that  year,  when  the  jury  found  a 
special  verdict ;  which  was  in  substance,  that  William  Birt- 
whi^tle,  Ipeing  seised  in  his  lifetime,  in  his  demesne  as  of  fee, 
of  and  in  one  undivided  third  part  of  and  in  t^e  premises 
mentioned  in  the  declaration,  died^so  seised  on  the  12th  of 
1\ffty,  J819,  without  leaving  any  issue  of  his  body;  that  all 
the  brothers  of  the  said  William  Birtwhistle  had  died,  in  his 
lifetime,  unmarried  and  without  issue,  except  Alexander, 
who  married  and  had  issue  in  the  manner  hereinafter  men- 
tioned: That  the  said  Alexander  Birtwhistle  went  from 
England  to  Scotland  in  the  year  1790,  and  became  domiciled 
there,  and  dwelt  there  until  the  time  of  his  death ;  that  one 
Mary  Purdie  was  also  a  person  dwelling  and  domiciled  in 
Scotland  during  the  whole  time  that  the  said  Alexander 
Birtwhistle  was  domiciled   there,  and  the  said  Alexander 

*  This  question  was  settled  against  the  heir,  in  Birtwhistle  o.  Vaidill, 
7  CI.  &  Fin.  S95.     See  /n  re  Wilson's  Trusts,  L.  R.  1  £q.  247. 
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Birtwhistle  did  there  cohabit  with  the  said  Mary 
*  Purdie,  and  did  beget  upon  her  the  said  John  Birt-  *  672 
whistle  (the  plaintiff  in  error),  who  was  their  only  son, 
and  was  bom  in  Scotland  on  the  16th  of  May,  1799 ;  that  on 
the  6th  of  May,  1805,  the  said  Alexander  Birtwhistle  and 
Mary  Purdie  were  married  in  Scotland,  according  to  the  laws 
of  Scotland,  and  on  the  6th  of  February, '1810,  the  said 
Alexander  Birtwhistle  died  in  Scotland,  seised  to  him  and  ins 
heirs  of  divers  lands  and  tenements  there  situate,  leaving  the 
said  John  Birtwhistle  him  surviving,  who,  after  the  death  of 
his  father,  was  duly,  according  to  the  law  of  Scotland,  served 
heir  to  the  said  lands  and  tenements  of  the  said  Alexander 
Birtwhistle,  and  now  holds  and  enjoys  the  same  in  his  own  1 
right,  having  from  the  time  of  his  birth  hitherto  remained  in 
Scotland,  and  been  domiciled  there ;  that  if  a  marriage  of 
the  mother  of  a  child  with  the  father  of  such  child  takes 
place  in  Scotland,  such  child,  bom  in  Scotland  before  the 
marriage,  is  equally  legitimate  by  the  law  of  Scotland  with 
children  born  after  the  marriage,  for  the  purpose  of  taking 
land,  and  every  other  purpose,  &c.  (a)  The  question  was,  y^ 
wli|>f.Koy  liA  ^,Al?^fii  M  Heir  of  his  father,  take  the  lands  in  ^(5^ 
England.  The  case  was  ai^ued  by  Mr,  (now  Lord  Chief 
Justice)  Tindal^  for  the  plaintiff,  and  by  Mr,  Courtenay  for  the 
defendant;  and  the  Court,  consisting  of  Lord  Chief  Jus- 
tice Abbott  (afterwards  Lord  Tenterden),  and  Justices 
Bayley,  Holboyd,  and  Littledale,  gave  judgment  for  th6 
defendant. 

*  The  present  writ  of  error  was  then  brought,  and    *  673 
the  matter  was  argued  in  1880  before  the  Judges,  and 
a  question  was  put  to  them,  and  they  took  time  to  consider  it. 

Lord  Chief  Baron  Alezandeb  subsequently  delivered  their 
opinion  as  follows :  My  Lords,  in  this  case  the  Judges  have 

(a)  It  was  admitted  on  the  argument  in  the  Court  below,  that  the 
Scotch  law  was  not  correctly  stated  in  the  case,  but  should  have  had  sub- 
joined to  it  this  qualification:  **if  begotten  and  bom  while  such  father 
and  mother  respectively  were  unmarried,  and  if  they  respectively  con- 
tinued unmarried  from  the  time  when  such  child  was  begotten  until  their 
intermarriage.''    See  5  Bam.  &  Cress.  438  ^  seq,  ^ 
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agreed  upon  the  answer  which  is  to  be  given  to  the  question 
put  to  them  by  your  Lordships.  The  Cjuestion  is ;  "  A.  went 
from  England  to  Scotland,  and  resided  and  was*  domiciled 
there,  and  so  continued  for  many  years  till  the  time  of  his 
death.  A.  cohabited  with  M.,  an  unmarried  woman,  during 
the  whole  period  of  his  residence  in  Scotland,  and  had  by 
her  a  son,  B.,  who  was  bom  in  Scotland.  Several  years  after 
the  birth  of  B.,  who  was  the  only  son,  A.  and  M.  were 
married  in  Scotland  according  to  the  laws  of  that  country. 
By  the  laws  of  Scotland,  if  the  marriage  of  a  mother  of  a 
child  with  the  father  of  such  child  takes  place  in  Scotland, 
such  child,  born  in  Scotland  before  the  marriage,  is  equally 
legitimate  with  children  bom  after  the  marriage,  for  the  pur- 
pose of  taking  land  and  for  every  other  purpose.  A.  died 
A/g—  seised  of  real  estate  in  F.ng]^T|j^  and  intestate.  Is  B.  entitled 
to  such  property,  ^as  the  heir  of  A.  ?  "  It  appears  to  us,  that 
whenever  a  question  of  the  nature  put  to  us  by  your  Lord- 
ships arises  in  an  English  Court  of  Justice,  there  are  two 
points  to  which  the  attention  of  the  Judge  must  be  directed, 
separately,  and  in  succession  to  each  other.  The  first  in 
order  re&rards  the  9tatu%  or  condition  of  the  claimant;  the 
second  is,  what  rules  of  inheritance  the  law  of  the  country 
where  the  property  is  situated  and  the  tribunal  sits,,  has 
impressed  upon^the  land,  the  subject  of  the  claim.  As  to 
the  first  of  these  questions,  "l  believe  I  express  the  opinions 

of  the  Judges  when  I  say,  in  the   well-considered 
•  674    *  language  of  Lord  Stowell,  in  Dcdrymple  v.  DalrympU , 

that  ^*  The  cause  being  entertained  in  an  English  Court, 
must  be  adjudicated  according  to  the  principles  of  English  law 
applicable  to  such  a  case ;  but  the  only  principle  appUeable  to 
such  a  case  by  the  law  of  England  is,  that  the  stattu  or  con- 
dition of  the  claimant  must  be  tried  by  reference  to  the  law 
of  the  country  where  the  stcUiM  originated :  having  furnished 
this  principle,  the  law  of  England  withdraws  altogether,  and 
leaves  the  question  of  status  in  the  case  put  to  the  law  of 
Scotland."  Such  is  the  sentiment  of  that  great  Judge,  and 
such  is  his  language,  varied  only  so  far  as  to  apply  to  a  ques- 
tion of  legitimacy  what  was  said  of  a  question  respecting  the 
validity  of  a  marriage.  When  the  question  of  personal 
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status  has  been  settled  upon  these  principles,  when  it  has 
been  ascertained  what  the  claimant's  character  and  situation 
are,  it  becomes  then  necessary  to  inquire  what  are  the  rules 
and  maxims  of  inheritance  which  the  law  of  that  country 
where  the  inheritance  is  placed,  and  whose  tribunals  are  to 
decide  upon  it,  has  stamped  and  impressed  upon  the  land  in 
debate. 

In  order  the  more  distinctly  to  explain  what  is  meant,  I 
will  suppose  a  case,  in  many  circumstances  resembling  the 
present.  In  addition  to  the  circumstances  stated  in  the  ques- 
tion, let  it  be  further  supposed  that  the  father  and  mother  of 
the  claimant  had,  after  their  marriage,  one  or  more  sons  bom 
to  them.  Suppose  then  the  present  claim  to  be  made.  The 
first  inquiry  having  been  satisfied,  and  it  being  upon  that 
inquiry  perfectly  ascertained  that  the  claimant  is  the  eldest 
legitimate  son  of  his  deceased  parent,  for  the  purpose  of 
taking  land,  and  for  every  other  purpose,  by  the  law  of  Scot- 
land, it  will  next  be  necessary  to  inquire  what  are  the  rules 

an/1  ffipyimu  nf  inl^^pfiinPft  ry]{\oh  fliP    Uiy    pf  Epprland 

Jinn  imr^^°°H  MPft^  *  ^^^^  ^^^^  which  is  the  subject  of  *  575 
the  claim.  Let  it  fiurther  be  supposed,  that  upon  this 
inquiry  it  shaU  turn  out  that  the  land  claimed  is  of  that 
description  which  is  called  ^^  borough-English."  This  being 
proved,  we  think  it  clear  that  the  claimant's  legitimacy  by 
the  law  of  Scotland,  his  right  to  inherit  by  that  law,  will  give 
the  claimant  no  right  whatever  to  the  land  in  England  held  in 
borough-English. 

The  comity  between  nations  is  conclusive  to  give  to  the 
claimant  the  character  of  the  eldest  legitimate  son  of  his 
father,  and  to  give  him  all  the  rights  which  are  necessarily 
consequent  upon  that  character ;  but  what  these  rights  are 
respecting  English  land  must  be  left  to  the  law  of  England, 
and  the  comity  is  totally  ineffectual  to  alter,  in  the  slightest 
degree,  the  rules  of  inheritance  and  descent  which  the  law  of 
England  has  attached  to  this  Eqglish  land.  Jt  wnii^^  Mpq^^p^- 
tionably  descend  upon  the  youngest  son.  I  am  anxious  to 
mark  clearly  the  distinction  which  I  have  pointed  out,  because 
it  is  upon  that  distinction  that  our  opinion  rests.  I  will 
therefore  illustrate  it  by  another  example. 
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Take  the  case  of  Ilderton  v.  Ilderton :  (a)  that  is  the  case 
of  a  claim  to  dower  by  a  foreign  widow :  whether  she  is  a 
widow  or  not,  that  is,  whether  she  was  the  lawful  wife  of  the 
man  who  was,  during  the  coverture,  seised  of  the  land,  is  a 
question  which  the  law  of  England  permits,  upon  a  claim  to 
English  land,  to  be  determined  by  the  foreign  law,  the  law  of 
the  country  where  the  contract  of  marriage  was  made :  there 
the  comity  stops.  When  her  character  of  widow  shall  have 
been  fixed  according  to  these  foreign  rules,  the  law  of  Eng- 
land comes  into  action,  and  proceeding  inexorably  by 
*  576  its  own  provisions  and  regulations,  decides  *  what  are 
the  interests  in  the  English  land  which  her  character 
of  widow  has  conferred  upon  her :  it  inquires  what  are  the 
rules  which  attach  upon  the  particular  land  in  favour  of  a 
widow.  If,  upon  that  inquiry,  it  appears  that  the  land  is 
subject  to  the  common  law,  it  will  give  her  a  third;  if  it 
appear  to  be  gavelkind,  one-half,  while  she  remains  c<uta  et 
sola  ;  if  the  land  be  customary  land  of  any  manor,  the  cus- 
tom must  be  looked  into,  and  she  can  have  only  what  that 
custom  may  bestow,  however  strange  and  capricious  that 
custom  may  be. 

The  distinction  to  which  I  am  directing  your  Lordship's 
attention  is  very  familiar  to  foreign  jurists,  and  is  noticed  by 
them  as  the  difference  between  real  and  personal  status :  the 
last  being  those  which  respect  the  person,  and  follow  it  every- 
where ;  the  first  being  those  which  are  connected  with  the 
land,  and  adhere  to  it,  and  are  as  immovable  as  the  subject  to 
which  they  are  applied. 

My  Lords,  it  appears  to  us  that  the  answer  to  the  question 
which  your  Lordships  have  put  must  be  founded  upon  this 
distinction :  while  we  assume  that  B.  is  the  eldest  legitimate 
son  of  his  father  in  England  as  well  as  in  Scotland,  we  think 
that  we  have  also  to  consider  whether  that  stattts^  that 
character,  entitles  him  to  the  land  in  dispute  as  the  heir 
of  that  father  ?  and  we  think  that  this  question,  inasmuch 
as  it  regards  real  property  situated  in  England,  must 
be  decided  according  to  those  rules  which  govern  the  de- 
scent of  real  property  in  that  country,  without  the  least 

(a)  2  H.  Black.  145. 
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regard  to  those  rules  which  govern  the  descent  of  real  prop- 
erty in  Scotland.  We  have  therefore  considered  whether, 
by  the  law  of  England,  a  man  is  the  heir  of  English  land, 
merely  because  he  is  the  eldest  legitimate  son  of 
his  father.  We  are  of  opinion  that  *  these  circum-  *677 
stances  are  not  sufficient  of  themselves,  but  that  we 
must  look  further,  and  ascertain  whether  he  was  born  within 
the  state  of  lawful  matrimony  ;  because,  by  the  law  of 
England  that  circumstance  is  essential  to  heirship  ;  and  that 
this  is  a  rule  not  of  a  personal  nature,  but  of  that  class 
which,  if  I  may  use  the  expression,  is  sown  in  the  jand, 
springs  out  of  it,  and  cannot,  according  to  the  law  of  Eng- 
land, be  ^brogate^  oTUestroyed  b^any_  foreign  rule  of  law 
whiatsoever.  It  is  this  circumstance  which,  in  my  opinion, 
dictates  the  answer  which  we  must  give  to  your  Lordships' 
question ;  viz.,  that  in  selecting  the  heir  for  English  inheri- 
tance, we  must  inquire  only  who  is  that  heir  by  the  local 
law.  It  has  appeared  to  us,  that  the  vice  of  the  appellant's 
argument  consists  in  treating  the  question  of  who  shall 
be  the  heir  to  English  land,  as  a  question  of  personal  8tatu9  : 
so  it  is,  no  doubt,  up  to  a  certain  point ;  but  beyond 
that  point,  it  becomes  a  question  to  be  decided  entirely  by 
the  local  rules  relating  to  real  property  in  the  realm  of  Eng- 
land. 

That  the  rule  of  English  law  is  what  I  have  represented, 
can  hardly  require  proof.  If  the  argument  from  the  comity 
of  nations  be  shaken  off,  no  person  will  doubt  that  a  person 
legitimated  par  subsequens  matrimonium  is  not  the  heir  of 
English  land.  What  Lord  Coke  says,  in  7  6  of  the  1st  Inst., 
affords  the  rule :  ^^  JSioeres^  in  the  legal  understanding  of  the 
common  law,  implieth  that  he  is  exjusti%  nuptiU  proereatuB  : 
for  h(Bre9  legitimuB  est  quern  nupticB  demonstrant.^^  Perhaps 
Lord  Coke's  expression  would  have  been  more  precise  and 
accurate,  if  instead  of  saying  ex  jtistis  nuptiis  procreatus^  he 
had  said,  exju9ti»  nuptiis  natun.  But  this  is  what  is  meant, 
as  all  experience  shows.  It  would  be  useless  to  follow 
♦  this  further ;  but  it  will  be  material  to  recollect,  that  *  578 
this  maxim,  which  pervades  all  our  books,  and  which 
is  confirmed  by  all  our  practice,  though  it  is,  in  form,  a 
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description  of  the  person  who  shall  be  heir,  is  in  substance,  in 
our  opinion,  a  maxim  regarding  the  land^  describes  one  of  its 
most  important  qualities,  traces  out  the  course  in  which  it 


shaU  descend,  and  is  no  more  liable  to  be  broken  in  upon  by 
any  foreign  constitution  than  are  the  degrees  of  interest 
which  the  heir  shaU  take  in  the  land,  the  conditions  on  which 
he  shall  hold  it,  the  proportion  which  a  woman  shall  obtain 
as  a  widow,  or  the  limitations  and  conditions  attached  to  her 
estate. 

I  have  endeavoured  to  state  the  principles,  and  to  show  the 
course  of  reasoning,  which  has  conducted  my  learned  brothers 
and  myself  to  the  conclusion  that  B.,  the  person  designated 
by  your  Lordships,  is  not  entitled  to  the  property  in  question, 
as  the  heir  of  A. 

Before  I  finish  I  will  notice  two  arguments  used  on  behalf 
of  the  plaintiff  in  error,  which  merit  particular  attention.  It 
is  said  for  the  plaintiff  in  error,  that,  according  to  the  rule  we 
adopt,  if  he  is  bom  in  lawful  wedlock,  he  fulfils  every  con- 
dition required  of  him :  now  they  say  that  he  is  bom  in  lawful 
wedlock,  because,  by  a  presumption  of  the  Scottish  law  —  a 
presumption  juris  et  de  jure  —  there  was  a  marriage  anterior 
to  his  procreation.  It  is  by  force  of  this  presumption  that  he 
is  legitimate ;  by  this  fiction,  he  is  bom  within  the  pale  of 
lawful  matrimony.  We  know  that  this  fiction  is,  by  many 
respectable  writers  on  the  Scottish  law,  represented  as  accom- 
panjdng  the  legitimation  per  subsequens  matrimonium.  But 
we  do  not  concede  the  consequence  deduced  from  it  as 
applicable  to  the  present  question.  The  question  is  what  the 
law  of  England  requires ;  and,  as  we  are  advised,  the 
*  679  law  of  *  England  requires  that  the  claimant  should 
actually  and  in  fact  be  born  within  the  pale  of  lawful 
matrimony.  We  cannot  agree  that  the  presumption  of  a 
foreign  jurisprudence,  contrary  to  the  acknowledged  fact, 
should  abrogate  the  law  of  England ;  and  that  by  such  a 
fiction,  a  principle  should  be  introduced,  which,  upon  a  great 
and  memorable  occasion,  the  legislature  of  this  kingdom  dis- 
tinctly rejected :  your  Lordships  will  perceive  that  I  allude 
to  the  Statute  of  Merton.  It  would  seem  strange  to  intro- 
duce, indirectly  and  from  comity  to  a  foreign  nation,  a  rule 
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of  inheritance  which  may  affect  every  honour,  and  all  the 
real  property  of  the  realm  :  which  rule,  when  proposed 
directly  and  positively  to  the  legislature,  it  directly  and 
positively  negatived  and  refused ;  a  refusal  that  in  England 
has  obtained  the  approbation  of  every  succeeding  age.  Again, 
my  Lords,  it  is  said  that  two  cases  have  been  decided  in  this 
House  which  are  nearly  in  point,  and  prove  that  the  claim  of 
B.  ought  to  be  supported:  these  are  the  cases  of  Shedden 
V.  Patrick^  and  the  Strathmore  Peerage  Case.  These  two 
cases  are  alike  in  principle,  and  establish  the  same  propo- 
sitions :  in  the  one  case,  the  parents  lived  in  a  state  of  con- 
cubinage in  America ;  and  in  the  other,  in  England :  in  both, 
children  were  born  to  them.  The  parties  afterwards  married 
in  their  respective  countries ;  and  by  force  of  their  marriage 
the  American  issue  claimed  Scottish  land,  and  the  English 
issue  claimed  Scottish  honours  :  in  both,  your  Lordships 
decided  against  the  claimants.  Now  it  is  said,  that  these 
authorities  are  exactly  the  converse  of  the  present  case ;  that 
they  establish  the  principle,  that  the  Courts  of  the  country 
where  the  lands  lie,  in  a  question  respecting  the  heirship  to 
these  lands  or  honours,  inform  themselves  whether  the 
claimant  is  *  heir,  not  by  the  law  of  the  country  where  *  580 
the  lands  lie,  but  in  the  country  of  the  domicile  where 
the  marriage  of  the  parents  wa^  contracted ;  and  if  he  is  not 
heir  by  that  foreign  law,  his  claim  is  rejected :  from  which 
this  consequence  is  said  to  be  deducible,  that  if  he  is  heir,  his 
claim  should  be  sustained. 

The  argument  presents  itself  in  a  very  plausible  shape,  and 
was  pressed  at  the  bar,  as  it  seemed  to  me,  with  striking 
ingenuity  and  force.  But  if  I  have  had  the  good  fortune 
sufficiently  to  explain  the  principles  which  have  conducted 
my  learned  brothers  and  myself  to  the  opinion  I  have  stated, 
you  will  soon  perceive  that  these  principles  afford  a  conclu- 
sive answer  to  it.  The  first  step  to  be  taken  in  every  case  of 
this  kind,  as  I  have  already  explained,  is  to  inquire  into  the 
statun  of  the  claimant.  The  9tatu%^  it  is  argued,  is  to  be 
determined  by  the  law  of  the  foreign  country :  with  this  the 
lex  rei  sitce  does  not  intermeddle ;  and  intermeddles  no  more 
when  that  foreign  law  establishes  the  claimant's  bastardy, 

[476] 


♦680 


CASES  IN  THE  HOUSE  OF  LORDS. 


than  when  it  proves  his  legitimacy.  In  both  the  cases  the 
claimants  were  bastards:  the  laws  of  their  own  country, 
the  laws  of  their  domicile,  the  laws  of  the  spot  where  the 
matrimonial  contract  was  entered  into,  declared  them  to  be 
illegitimate:  the  law  which,  by  acknowledged  principles, 
ascertained  their  personal  stattM^  fixed  upon  these  persons  a 
character  of  illegitimacy  fatal  to  their  claims ;  on  the  first 
step  the  ground  sank  under  them,  and  it  became  impossible 
for  them  to  advance. 

It  is  obvious,  that  if  in  the  cases  to  which  I  am  now 
referring  the  claimants  had  been  declared  heirs  by  the 
Scottish  law,  the  Scottish  law  admitting  of  no  heirship  with- 
out legitimacy,  that  law  must  have  been  called  in  aid 
*681  to  bestow  upon  them  that  personal  *  character  of 
legitimacy  refused  to  them  by  their  own  law :  in  other 
words,  a  law  foreign  to  their  birth,  to  their  domicile,  and  to 
the  marriage  of  their  parents,  would  have  been  held  to 
bestow  upon  them  their  personal  status  and  character — a 
decision  certainly  contrary  to  the  acknowledged  principles 
on  this  subject.  The  character  t>f  illegitimacy  attached  to 
the  persons  of  the  English  and  American  claimants  by  their 
own  law,  accompanied  them  everywhere,  and  would  prevent 
their  being  received  as  heirs  everywhere  within  the  limits  of 
the  Christian  world.  This  ^iew,  in  our  judgment,  renders 
these  decisions  entirely  consistent  with  the  principles  I  have 
unfolded,  and  prevents  our  considering  them  as  objections  to 
the  opinion  we  entertain,  that  B.  is  npt  f.iit|tl.ed  to  the  prop- 
erty m  question  as  the  heir  of  A. 

My  Lords,  it  is  matter  of  satisfaction  to  us  to  reflect  that 
this  rule,  held  by  us  to  be  the  rule  of  English  law,  is  more 
useful  and  convenient  than  the  rule  opposed  to  it  by  the 
plaintiff  in  error.  Convenience  and  utility,  when  they  re- 
gard so  important  a  subject  as  inheritance,  appear  to  me  of 
the  highest  consequence  in  the  administration  of  justice. 
The  rule  I  have  stated,  which  limits  the  operation  of  the 
foreign  law  to  fixing  the  personal  stattiSy  and  excludes  it  from 
any  ulterior  influence  in  regulating  the  succession  to  real 
property,  has  a  manifest  tendency  to  render  the  law  of  inheri- 

|AnfiQ    rimp^^    "-"^    ^iTiifrirm,    hv  nrftRftrvinor  it  jm^tered   and 
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unchanged  ;  and  by  sending  us  to  look  for  it  among  our  own 
municipal  institutions  alone,  and  among  the  decisions  of  our 
predecessors  applicable  to  such  questions,  it  will  exclude 
many  difficult  and  intricate  inquiries  which  might  intrude 
themselves  from  foreign  laws  into  this  subject.  Some  of 
these  were  suggested  at  the  bar  in  the  argument 
*  for  the  defendant  in  error,  and  there  would  be  many  *  682 
others  whose  details  no  human  foresight  can  anticipate, 
although  the  various  transactions  of  mankind,  and  the  variety 
in  the  laws  of  foreign  nations,  would  assuredly  bring  them 
upon  us. 

My  Lords,  I  conclude  that  it  is  the  humble  opinion  of  all 
the  Judges  who  have  attended  the  argument  of  this  case, 
that  B.,  described  in  your  Lordships'  question,  is  not  entitled 
to  the  property  in  England  as  the  heir  of  A. 

September  2. 

Lord  Brougham.  —  My  Lords,  the  extreme  importance  of 
the  question  raised  by  this  special  verdict  in  the  Court  below, 
and  brought  here  by  writ-  of  error,  has  occasioned  a  more 
than  ordinary  delay  in  giving  your  judgment.  It  was  argued 
in  1830 ;  the  learned  Judges  attended,  and  gave  their  opinion 
in  favour  of  the  principle  upon  which  the  judgment  of  the 
Court  of  King's  Bench  proceeded.  I  was  counsel  in  the  case, 
and  I  argued  it  in  support  of  that  judgment ;  and  it  now  falls 
to  my  lot,  in  the  discharge  of  my  judicial  duties  in  this  House, 
to  state  my  opinion  to  your  Lordships ;  which  I  should  not  do 
had  it  been  according  to  the  argument  which  I  maintained 
professionally  at  your  bar ;  but  it  is  on  the  opposite  side :  it 
goes  to  impeach  the  judgment  pronounced  below,  and  to 
advise  a  reversal.  I  feel  much  uneasiness  in  adding,  that 
this  opinion  is  also  unchanged  by  the  authority  of  the  argu- 
ments of  the  learned  Judges,  who  unanimously  supported 
that  judgment  in  their  answers  to  the  question  put  by  your 
Lordships.  Whatever  your  Lordships  may  do  in  disposing 
of  the  case,  I  feel  I  should  not  perform  my  duty,  if  I  with- 
held my  opinion  in  this  stage  of  the  proceeding. 

The  facts  of  the  case,  as  they  appear  on  the  special 
*  verdict,  are  these  :  [His  Lordship  stated  them.]     In    *  588 
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1810  the  father  died  in  Scotland,  whence  he  never  had 
removed,  and  John  succeeded  to  his  Scotch  estates,  being  by 
the  Scotch  law  legitimate,  in  consequence  of  the  marriage  of 
his  parents  subsequent  to  his  birth,  and  without  any  thing 
intervening  between  the  birth  of  the  child  and  the  marriage 
of  the  parents  which  could  have  prevented  them  from  con- 
tracting a  marriage  at  any  moment.  The  question  is,  whether 
or  not  he  takes  the  English  real  estate  as  heir  to  his  father 
yMT^  decea^d?  In  approaching  this  question,  there  are  some 
things  not  disputed.  It  is  admitted  that  the  validity  of  a 
marriage  must  depend  upon  the  law  of  a  country  where  it  is 
had,  and  that  consequently  the  parents  of  this  party  weie 
lawfully  married.  It  seems  also  to  be  agreed  that,  generally 
speaking,  legitimacy  is  a  ntatu%^  and  must  be  determined  by 
the  law  of  the  country  to  which  the  party  belongs  ;  but  it  is 
said  by  those  who  support  this  judgment,  that  whether  the 
party  here  is  legitimate  or  not  is  no  question  before  us ;  the 
•  only  question  being,  it  is  alleged,  whether  or  not  he  is  the  heir 

to  an  English  real  estate.     This  distinction,  I  confess,  appears 
•    to  me  founded  on  an  indistinct  view  of  the  subject.    It  is 
true  that  the  question  here  arises  upon  the  claim  of  an  heir 
as  such,  and  that  therefore  the  only  question  may  be  said  to 
be,  whether  he  is  heir  or  not?    But  it  is  also  very  possible 
that  this  question  may  turn  wholly  upon  another,  namely, 
whether  or  not  the  claimant  is  eldest  legitimate  son  of  his 
yiyr^    father,  the  person  last  seisej  ?    Nor  do  I  well  see  how  legiti- 
macy can  ev^jLJoome  in  question  in  any  other  way  than  as 
nnnppp.tfid  wjhh  ^j]^  yUim  to  succession,  either  real  or  personal, 
either  in  England  or  in  Scotland,  unless  in  the  single 
*  684    case  of  a  declarator  of  bastardy  *  or  of  legitimacy ;  a 
proceeding  unknown  in  the  English  law.    It  is,  there- 
fore, by  no  means  sufficient  for  deciding  this  case  to  say,  that 
the  question  touches  not  legitimacy,  but  inheritance ;  not  the 
personal  %tatu%  of  the  party,  but  his  right  to  real  property. 
It  may  touch  both  these  matters,  and  the  latter  may  wholly 
depend  upon  the  former. 

In  truth,  ^^  legitimate  son  "  means  lawful  son,  and  the  rule 
of  inheritance  is,  that  the  eldest  lawful  son  shall  succeed  to 
the  father ;  but  *^  lawful  or  not "  depends  upon  the  law  which 
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is  to  govern,  and  no  other  definition  can  be  given  of  what  is 
lawful,  unless  that  he  is  lawful  son  whom  the  law  declares 
to  be  such.  What  law  ?  There  are.  two,  it  is  said,  in  this 
case  —  the  law  of  the  birthplace  of  the  party  and  of  his 
parents'  marriage,  and  the  law  of  the  place  where  the  land 
lies  —  then  which  of  these  two  laws  shalj  prevail  ?  The 
whole  inclination  of  every  man's  mind  must  be  towards  that 
law  which  prevails  where  each  man  is  bom,  and  where  his 
parents  were  married,  supposing  the  countries  to  be  one  and 
the  same ;  and  if  they  differ,  I  should  then  say  certainly  the 
law  of  the  birthplace.  Nor  can  any  thing  be  more  incon- 
sistent with  principle,  than  the  inevitable  consequence  of 
taking  the  lex  loci  rei  sitce  for  the  rule ;  because  this  makes  a 
man  legitimate  or  illegitimate,  according  to  the  place  where 
his  property  lies,  or  rights  come  in  question  —  legitimate 
when  he  sues  for  distribution  of  personal,  a  bastard  when  he 
sues  for  succession  to  real  estate  —  nay,  legitimate  in  one 
country,  where  a  part  of  his  land  may  be,  and  a  bastard  in 
some  other,  where  he  has  the  residue. 

So  in  like  manner,  all  who  claim  through  him  must  have 
their  rights  determined  by  the  same  vague  and  uncer- 
tain canon  ;  a  circumstance  which  I  nowhere  *  find  *  585 
adverted  to  below.  I  may  say  I  am  perfectly  certain 
that  it  was  not  adverted  to  below ;  J[  eacpected  it  to  be,  and 
was  apprehensive  of  the  for^e  of  it,  bein^  aware  of  the  diffl- 
cultv  I  should  have  in  meeting  it.  The  arguments  on  behalf 
of  the  plaintiff  in  error  were  those  which  had  been  urged  in 
the  Court  below,  and  we  met  them  by  the  arguments  we  had 
urged  in  that  Court.  All  the  learned  Judges  proceed  upon 
the  case  being  one  of  an  inheritance  claimed  by  the  party 
himself;  but  what  if  he  were  dead  years  ago,  and  another 
claimed  an  estate  in  England  to  which  he  (the  alleged  bas- 
tard) never  had  been,  and  never  could  have  been  entitled ; 
an  estate,  for  example,  descending  from  a  collateral,  who 
took  it  by  purchase  after  the  death  of  the  alleged  bastard  ? 
Then  the  pedigree  of  the  claimant  must  be  made  out  through 
legitimate  persons,  and  the  question  of  legitimacy  is  raised  as 
to  one  who  is  not  himself  claiming  any  land  —  who  never  did 
or  could  claim  any  land  —  and  it  is  not  raised  in  respect  of 
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any  right  in  him  to  inherit,  any  right  to  be  caUed  the  heir  to 
any  land.  I  apprehend  this  shows  strongly  the  necessity  of 
taking  a  somewhat  more  enlarged  view  than  the  learned 
Judges  seem  to  have  deemed  sufficient  for  getting  them  over 
the  difficulty  of  the  case,  and  of  admitting  that  there  is  a 
status  of  legitimacy  which  is  personal,  and  travelling  about 
with  the  indi\ddual,  must  be  determined  by  the  law  of  the 
country  of  his  birth. 

Another  view,  which  strikes  me  immediately  as  having 
been  admitted  below,  is  very  important,  and  shows,  like  the 
last,  how  much  less  easy  this  question  is  to  dispose  of  than 
the  learned  Judges  have  imagined.  It  is  thought  enough  to 
say,  the  heir  is  he  who  is  bom  in  lawful  wedlock,  ex  justis 
nuptiis.     Then  what  is  lawful  wedlock  ?    Is  there  any  greater 

reason  for  being  bound  by  the  law  of  the   country 
*  586    *  where  the  marriage  contract  was  made,  in  deciding 

whether  or  not  the  wedlock  was  lawful,  than  there  is 
for  being  governed,  in  ascertaining  the  legitimacy  of  the  issue 
of  the  marriage,  by  the  law  of  the  country  where  that  issue 
was  born,  more  especially  when  it  was  also  the  coimtry  where 
the  marriage  was  had  ?  But  can  the  Court  stop  short,  accord- 
ing to  its  own  principle,  at  the  mere  fact  of  the  marriage 
being  according  to  the  lex  loci  contractus  ?  Do  not  Ihe  prin- 
ciples _on  which  their,dp.r,ision  T)ror,peds  dfiroand  this  further 
mcjLuiry  — were  tUajarto.^te..to^marij^J^ 
lexlogird  sites  f  And  thus  a  door  is  opened  to  the  furdier 
examination  of  how  far  a  preceding  divorce  of  one  of  the  par- 
ties was  sufficient  to  dissolve  a  previous  English  marriage. 
All  such  difficulties  are  got  rid  of  by  holding  the  lex  loci  conr 
tractus  et  nativitatis  as  governing  the  validity  of  the  contract 
and  legitimacy  of  the  issue ;  but  they  are  not  to  be  got  over 
in  this  way  by  any  argument  which  does  not  with  equal  force 
apply  to  holding  the  legitimacy  of  the  issue  a  question  equally 
to  be  governed  by  the  lex  loci  contractus^  and  the  law  of  the 
birthplace.  Nor  is  it  correct  to  say,  as  the  Judges  below 
assumed,  that  the  lex  loci  only  influences  the  validity  of  the 
contract,  and  extends  not  to  its  effects :  the  highest  author- 
ities have  held  expressly  the  reverse.  Huber,  in  the  treatise 
*^  De  Conflictu  Legum,'*  which  forms  part  of  his  larger  work, 
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and  is  constantly  cited  as  the  greatest  authority  on  this  ques- 
tion, sajrs,  "  Non  solum  ipsi  contractus  ipsaeque  nuptiaB  certis 
locis  rite  celebratae  ubique  pro  justis  et  validis  habentur,  sed 
etiam  jura  et  effectus  contractuum  nuptiarumque  in  iis  locis 
recepti  ubique  vim  sudm  obtinebunt."  Book  I.  tit. '3,  §  9. 
It  would  be  diflScult  to  state  any  thing  more  clearly 
and  properly  as  to  the  effect  of  the  matrimonial  *  con-  *  587 
tract  than  the  legitimacy  of  the  issue ;  it  is,  in  fact, 
the  main  object,  and  therefore  the  principal  effect  of  the  con- 
tract. But  to  remove  all  doubt  on  this  subject,  and  to  extend 
the  same  rule  also  to  the  lex  loci  nativitatis^  he  adds,  ^^  qual- 
itates  personales  certo  loco  alicui  jure  impressas,  ubique  cir- 
cumferri  et  personam  comitari,  cum  hoc  effectu,  ut  ubivis 
locorum  eo  jure  quo  tales  personaB  alibi  gaudent  vel  subjectsB 
sunt  fruantur  et  subjiciantur." 

This  principle  was  adopted  and  acted  upon  in  several 
remarkable  cases  by  your  Lordships,  then  proceeding  under 
the  advice  of  Lord  Eldon  ;  I  mean,  Shedden  v.  Patrick^  and 
Strathmore  v.  Bowes.  In  the  former,  a  child  having  been 
born  before  marriage  in  America,  where  the  English  law  pre- 
vails, claimed  a  Scotch  estate,  in  respect  of  the  subsequent 
marriage  of  his  parents  there,  of  whom  the  father  was  Scotch. 
He  contended,  that  the  question  having  arisen  upon  a  real 
estate  in  Scotland,  the  Court  of  Session  was  bound  to  admin- 
ister the  lex  loci  rei  sitce^  and  that  that  law  declared  him  legit- 
imate. I  argued  the  case  on  this  precise  ground,  which  was 
that  adopted  by  the  Court  below  in  the  present  case,  that 
there  was  no  such  thing  as  legitimacy  in  the  abstract ;  that 
ex  vi  termini  legitimuB  means  he  who  is,  under  a  certain  law, 
entitled  to  certain  rights  ;  that  a  man  might  be  legitimate  in 
one  country  and  illegitimate  in  another,  legitimate  for  one 
purpose  and  bastard  for  another ;  that  it  was  secundum  quid^ 
and  not  absolute  ;  and  a  denial  of  the  question  of  status  was 
the  very  ground  on  which  we  maintained  the  ai^ument  of  the 
then  appellant.  But  the  Court  below,  and  your  Lordships, 
held  that  legitimacy  is  a  status  to  be  determined  by  the  law 
of  the  party's  birthplace,  or  at  any  rate  by  that  of  the  country 
where  the  marriage  of  his  parents  was  had  as  well  as 
himself  bom ;  and  *  they  held  him  bastard  in  Scotland,  *  588 
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wliftrfl  |,]^fl  Ifltif]  jftY^KpnannA  he  was  bastard  in  America, 
where  his  birth  and  his  parents'  marriage  took  place. 

In  Straihmore  v.  BoweSj  a  marriage  had  in  London  after 
the  birth  of  the  child,  was  held  not  to  legitimate  the  issue, 
either  as  to  Scotch  honours  or  estates,  on  the  same  grounds ; 
and  in  both  these  cases,  one  of  the  points  made  for  the  judg- 
ment was,  the  absurdity  of  holding  the  same  person  to  be 
bastard  in  one  country  and  legitimate  in  another.  It  is  plain 
that  legitimacy  has  but  one  meaning,  namely,  born  in  lawful 
wedlock.  Now  in  Scotland,  the  child  born  before  the  mar- 
riage ceremony  is  performed  is  legitimate,  not  because  of  a 
subsequent  act  of  his  parents,  but  because  he  is  considered  as 
bom  in  lawful  wedlock.  The  marriage  is  held  to  have  pre- 
ceded his  birth ;  and  according  to  the  doctrine  and  language 
bf  the  civil  law,  from  which  Scotland  and  many  other  coun- 
tries borrowed  this  principle,  he  is  considered  as  nan  legitimor 
tus  sed  legitimus  ah  initio.  Nor  is  this  a  mere  fiction  of  law, 
or  a  technical  refinement ;  marriage  in  Scotland  is  a  consen- 
sual contract,  and  effected  by  consent  alone.  But  this  may 
be  given  and  the  contract  made  in  two  ways ;  either  per  vei^ba 
de  presently  or  by  a  promise  9ubsequente  copula.  Now  in  the 
latter  case  the  copula  makes  the  previous  promise  a  consent ; 
it  turns  the  promise  touching  the  future  into  a  present  con- 
sent ;  a  child  then,  born  in  the  interval  between  the  promise 
and  the  copula^  would  be  legitimate  clearly ;  for  the  copula 
would  show  that  consent,  and  therefore  a  marriage,  had  pre- 
ceded his  birth.  But  so  does  a  marriage  after  the  biith ;  for 
that  raises  a  legal  presumption  that  there  was  a  consent  be- 
fore the  birth,  and  at  the  cohabitation.  The  cohabitation  is 
held  to  have  been  a  consent  and  a  marriage  ;  the  cere- 
•  589  XQony  is  only  held  *  as  evidence  of  that  previous  con- 
sent jand  contract.  So  much  is  this  the  case,  that  if 
either  party  was  married  to  another  at  the  time  of  the  child's 
birth,  or  during  the  interval  between  that  birth  and  the  cere- 
mony, no  legitimation  takes  place,  because  no  room  exists  for 
the  presumption  of  law  that  the  consent  or  «marriage  took 
place  before  the  birth.  All  this  is  certain  and  clear,  and  3*et 
the  learned  Judges  Appear  not  to  have  taken  it  into  their  con- 
sideration in  the  judgment  they  pronounced. 
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The  judgment  is  rested  entirely  upon  the  Statute  of  Mor- 
ton; and  it  is  contended,  that  by  that  famous  Act  he  is 
declared  a  bastard  who  is  bom  before  the  marriage  of  his 
parents.  No  doubt  so  he  is  in  England  ;  and  no  doubt  bas- 
tardy—  the  stattts  of  bastardy  —  is  what  the  English  law  is 
there  dealing  with.  But  is  this  authority  for  saying,  that  he 
only  shall  inherit  English  lands  whom  that  statute  declares 
legitimate  ? 

It  is  said  that  the  lex  loci  ret  sitce  must  govern  the  succes- 
sion to  real  estate.  Undoubtedly  it  must ;  and  if  that  law 
gives  it  in  Kent  to  all  the  sons,  and  in  Brentfoi*d  to  the 
youngest,  and  elsewhere  to  the  eldest,  these  several  sons  are 
the  heirs  in  those  several  places.  But  when  it  is  said  that 
the  lawful  issue  shall  take,  I  agree  ;  I  too  say,  the  legitimate 
son  or  sons  shall  inherit :  but  to  find  who  are  the  legitimate 
sons  I  must  ask  the  law  of  the  birthplace  which  fixes  the 
status  of  legitimacy,  of  that  personal  quality  which,  accordihg 
to  Huber,  travels  round  everywhere  with  the  party.  But  the 
argument  assumes  a  narrower  and  apparently  a  closer  form 
still ;  for  it  is  said  that  the  statute  declares  those  only  inher- 
itable who  are  born  in  marriage,  and  that  Lord  Coke  accord- 
ingly defines  "  heir,"  he  who  is  ex  justis  nuptiis  procreatus. 
There  is  in  this,  however,  a  great  fallacy :  **_born  in 
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nqt^  is  to  be  detf^rmin^fl  hy  pfirnp.  law  or  other.  It  is 
not  a  quQ^^ttnn  fhsit  ^pawftra  \^si^\f^j  and  in  one  way  only.  Then 
what  law  shall  determine  ?  Certainly,  either  the  law  of  the 
country  where  the  party  was  born,  or  where  the  marriage 
was  had;  the  law  either  of  the  country,  where  the  nupticB 
were  had,  or  where  the  procreatio  took  place.  A  question 
might  arise  where  the  events  happened  in  different  countries: 
it  might  thus  be  doubted  which  law  should  govern ;  which 
law  should  be  resorted  to  for  an  answer  to  the  question: 
but  where  both  events  happened  in  the  same  country,  as 
here,  there  seems  no  doubt  at  all  in  the  matter.  Now  the 
law  of  the  country  where  both  the  marriage  and  the  birth 
took  place  declares  that  the  party  was  born  in  lawful  wed- 
lock, that  he  was  ex  justis  nuptiis  procreatus^  and  wholly 
denies  that  he  was  born  before  marriage,  or  out  of  wedlock. 
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But  it  is  said  that  this  is  a  fiction,  and  that  our  law  cannot 
import  the  fictions  of  a  foreign  system,  though  its  principles 
we  are  allowed  to  import.  This  distinction  I  do  not  profess 
to  comprehend.  What  is  a  fiction  but  a  principle?  It  is 
only  one  particular  view  which  the  law  takes,  and  one  doc- 
trine which  it  lays  down.  Suppose  a  Scotch  Court  were  to 
deny  the  legitimacy  of  a  child  who  was  bom  the  day  after  his 
parents  were  married  in  England ;  should  we  not  say  that 
a  gross  absurdity  was  committed  ?  Should  we  not  say  the 
child  was  born  in  lawful  wedlock,  and  hold  the  doctrine 
absurd  which  should  question  his  being  lawfully  begotten  ? 
Nay,  suppose  a  gift,  in  the  usual  terms,  to  the  heirs  of  the 
body  lawfully  begotten,  we  should  let  the  child  bom  the  day 
after  the  marriage  take  under  such  a  gift,  although  it  was 

clearly  not  lawfully  begotten  in  point  of  fact.     This  is 
*  691    a  fiction  *  exactly  analogous  to  the  Scotch  fiction.    The 

Scotch  law  presumes,  against  the  fact,  the  marriage  to 
have  been  had  before  the  birth  of  the  child,  our  law  presumes, 
against  the  fact,  the  marriage  to  have  been  had  before  the 
cohabitation  of  the  parents.  The  fiction,  or  rather  the  pre- 
sumption, is  parcel  of  the  legal  principle  in  both ;  and  there 
can  be  no  reason  for  importing  the  residue  of  the  doctrine, 
and  rejecting  the  presumption ;  there  can  be  no  reason  for 
importing  the  English  law  presumption  into  Scotland,  which 
dofes  not  justify  and  require  us  to  import  the  Scotch  law  pre- 
sumption into  England.  It  must  be  recollected  too,  that  the 
special  verdict  finds,  as  a  fact,  the  legitimacy  of  the  party,  and 
not  his  legitimation ;  it  finds  as  a  fact  that  he  is  legitimate, 
that  is,  lawfully  bom.  Now  we  know  this  to  mean,  by  the 
Scotch  law,  born  in  lawful  wedlock ;  but  the  finding  in  the 
verdict  is  sufficient;  for  legitimate,  as  contradistinguished 
from  legitimated,  means  born  in  lawful  wedlock,  and  means 
nothing  else.  So  in  the  civil  law,  whence  this  doctrine  is 
wholly  taken  both  in  Scotland  and  Holland,  and  also  in  other 
countries,  th*e  child  is  legitimus,  not  legitimatus  ;  as,  in  the 
same  system  of  jurisprudence,  liber  and  libertus  both  import  a 
fi*ee  man:  libertinus  one  freed;  ingenuus  one  free  bom;  if 
any  person  were  found  to  be  ingenuu9  by  an  inquisition,  we 
should  contend  that  he  never  had  been  a  slave,  though  a  find- 
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ing  of  liber  might  leave  it  equivocal.  In  like  manner,  and  by 
parity  of  reason,  a  person  being  found  legitimate,  excludes 
the  supposition  of  his  ever  having  been  a  bastard,  and  shows 
him  to  be  lawfully  bom  and  begotten.  Suppose  a  Scotch 
estate  devolves  to  one  bom  before  marriage,  as  it  might,  by 
demise  to  the  first  son  of  A.,  I  apprehend  that  A.,  marrying 
the  mother  the  day  after  the  devisor's  death,  the  estate  would 
be  vested  in  the  son,  because  he  would  become  legiti- 
mate, though  bom  *  before  the  testator's  death  ;  but  it  *  592 
is  unnecessary  to  argue  this,  though  it  illustrates  the 
principle,  the  fact  found  being,  that  the  lessor  of  the  plaintiff 
was  bom  in  Scotland  legitimate,  or  in  lawful  wedlock.  Again, 
if  it  be  said  that  the  special  verdict  not  only  finds  the  party 
to  be  legitimuB^  but  states  how,  namely,  by  the  marriage  of 
his  parents  after  his  birth;  then,  I  say,  this  reason  given 
alters  not  the  ultimate  finding  of  legitimacy,  that  being  the 
fact  found.  Suppose  a  verdict  found  the  claimant  df  an 
estate  to  be  born  in  lawful  wedlock,  adding  how  the  wedlock 
was  lawful,  namely,  the  father  having  married  under  age, 
without  consent  of  parents  and  without  the  publication  of 
banns,  could  we  on  this  groimd  deny  the  finding  of  lawful 
wedlock  ?  Could  we  say  that  a  marriage,  which  our  law  de- 
clares void  and  unlawful,  had  thus  been  found  in  the  face  of 
the  verdict  ?  Surely  the  Marriage  Act  is  as  strong  to  declare 
what  makes  justce  nuptice^,  as  the  20th  Henry  III.  to  declare 
what  makes  a  man  heir  to  lands ;  nay,  the  very  latter  statute 
itself  and  Lord  Coke's  authority  requuing  justce  nuptice^  a 
lawful  marriage,  it  may  just  as  well  be  argued  that  the  ver- 
dict does  not  estop  us  to  say  the  facts  found  by  it  amount  not 
to  such  marriage,  as  to  contend  that  the  finding  of  legitimacy 
does  not  estop  us*  in  the  case  at  bar. 

The  cases  of  Shedden  v.  Patrick  or  Crawford^  and  Strath- 
more  V.  BoweB^  have  been  already  referred  to ;  but  they 
require  another  remark  :  they  were  decided  in  this  House  by 
appeal,  it  is  true,  from  Scotland,  and  respecting  Scotch  real 
estate ;  but  still  by  this  House,  and  upon  general  principles 
of  law.  Those  cases  were  the  precise  converse  of  this  :  they 
decided  the  bastardy  of  parties,  and  on  the  distinct  ground 
that,  as  Lord  Redesdale  said,   *^they  were  bastai*d  by  the 
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*  593   law  *  of  their  birthplace,  and  therefore  bastard  in 

Scotland,  where  the  rights  claimed  respected  real 
estate."  It  is  not  more  the  rule  of  English  law,  that  children 
bom  out  of  wedlock  shall  not  inherit  though  their  parents 
intermarry,  than  it  is  the  rule  of  the  Scotch  law  that  such 
children  shall  inherit  if  their  parents  do  intermarry.  It  is 
not  more  alien  to  the  English  law  to  adopt  the  fiction  that 
such  children  are  bom  in  wedlock,  than  it  is  alien  to  the 
Scotch  law  to  exclude  this  principle.  The  English  rule  being 
statutory  can  make  no  difference.  A  fixed  and  known  prin- 
ciple of  common  law  has  exactly  the  same  force  as  a  statutory 
provision.  How  then  can  the  opposite  principle  be  adopted 
in  two  cases  identically  the  same  ?  The  Court  below  says, 
that  the  English  law  gives  not  an  estate  to  the  bastard  eiffne^ 
and  that  it  treats  him  as  bastard  although  by  the  law  of  his 
birthplace  he  was  legitimate :  the  Scotch  law  gives  the  estate 
to  the  bastard  eigney  regarding  him  as  legitimate*;  and  this 
House  adjudged  that  he  should  not  take  that  estate,  only 
because  he  was  illegitimate  by  the  law  of  his  bu*thplace. 
Your  Lordships  decided  that  the  lex  loci  rei  sitce  should  not 
be  regarded  when  it  differed  from  the  lex  loci  eordrctctdi  et 
nativitatis  ;  you  decided  that  when  the  former  law  declared 
for  legitimacy  it  should  yield  to  the  latter,  which  declared 
for  bastardy.  How  can  you  be  called  upon  here  to  decide 
that  the  lex  loci  rei  sitce  shall  not  overrule  the  other  law,  and 
that  again  in  favour  of  bastardy  ?  I  profess  my  inability  to 
understand  how  these  two  decisions  of  the  same  question  can 
in  any  way  stand  together,  nor  can  I  perceive  that  the  least 
attention  was  paid  in  the  Court  below  to  those  decisions  of 
your  Lordships. 

I  perceive  that  the  whole  argument  in  that  Court  turned 

upon  a  question   not    in    dispute    here,   and  which 

*  594   *  nothing  but  a  very  indistinct  view  of  the  case  can 

raise  as  connected  with  it.  The  learned  Judges  sup- 
pose that  they  decide  the  question  when  they  prove  that  the 
English  law  is  to  govern  the  case,  because  the  question  relates 
to  real  property  situate  in  England.  Now  undeniably  the 
English  law  is  to  govern  the  case  in  one  sense ;  the  eldest 
lawful  son  is  to  succeed,  but  who  that  son  is  must  be  deteiv 
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mined  by  the  law  of  bis  birthplace,  and  by  the  fact  found, 
that  under  that  law  the  lessor  of  the  plaintiff  was  eldest 
lawful  son :  nay,  even  if  we  take  the  English  law  to  be,  that  the 
lawful  son  or  heir  is  he  who  is  bom  in  wedlock,  then  we  have 
here  the  fact  found,  and  found  as  a  fact,  that  in  the  country 
where  he  was  born  the  party  was  bom  in  wedlock.  No  one, 
it  must  be  always  borne  in  mind,  pretends  to  say  that  the 
English  law  can  in  any  way  dispose  of  the  whole  question, 
admitting  that  the  rule  cited  from  Lord  Coke,  in  reference  to 
the  Statute  of  Merton,  is  to  govern,  namely,  h€ere9  est  qui  ex 
ju8tt8  nuptiis  procreatus  eH^  no  one  contends  that  the  question, 
what  are  justce  nuptice^  can  be  determined  otherwise  than  by 
a  reference  to  the  lex  loci  contract ds^  or,  it  may  be,  loci  nativi- 
tatis.  To  that  foreign  law,  then,  we  must  resort ;  and  the 
only  question  is,  at  what  period  of  our  inquiry  this  recourse 
shall  be  had  ?  No  more  need  be  said  to  show  how  very  far 
from  decisive  of  the  present  question  that  position  is  which 
alone  is  argued  or  defended  by  the  learned  Judges,  namely,  that 
the  law  of  England  must  govern.  It  does  govern,,  but  with 
the  aid  and  through  the  ministry  of  the  foreign  law.  The 
reference  made  to  the  dictum  of  the  Master  of  the  Rolls,  in 
Brodie  v.  Baney^  (a)  does  not  touch  the  case :  all  that  his 
Honor  there  said  was,  that  questions  on  real  rights 
must  follow  *  the  law  of  the  country  where  the  land  *  596 
lies.  This  is  not  denied  ;  nor  was  it  denied  by  this 
House,  when  it  refused  to  consider  Mr.  Shedden  or  Mr. 
Bowes  as  legitimate  in  respect  to  Scotch  estates,  although  the 
law  of  Scotland,  where  these  estates  lay,  held  them  both  to  be 
so,  or  rather  would  so  have  held  had  they  been  bom  in  Scot- 
land. But  while  this  House  and  the  Court  of  Session  admitted 
that  the  Scotch  law  must  decide,  they  also  held  that  the 
Scotch  law  refused  estates  to  bastards,  and  that  it  awarded 
one  to  be  a  bastard  who  was  so  by  the  law  of  his  bii*thplace. 
That  was  the  very  same  case  as  this,  in  every  material 
respect. 

It  is  not  easy  in  such  a  question —  a  question  raised  on  the 
eonflictUrS  legum  —  to  omit  all  consideration  of  convenience, 
inasmuch  as  it  is  principally  on  views  of  convenience  that  the 

(a)  2  ¥68.  &  B.  129. 
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whole  doctrine  of  what  is  called  comitas  turns.  One  should 
say  that  nothing  can  be  more  pregnant  with  inconvenience ; 
nay,  that  nothing  can  lead  to  consequences  more  strange  in 
statements,  than  a  doctrine  which  sets  out  with  assuming 
legitimacy  to  be  not  a  personal  status^  but  a  relation  to 
several  countries  in  which  rights  are  claimed,  and  indeed  to 
the  nature  of  different  rights.  That  a  man  may  be  bastard  in 
one  country  and  legitimate  in  another,  seems  of  itself  a  strong 
position  to  afiSrm  ;  but  more  staggering  is  it  when  it  is  fol- 
lowed up  by  this  other,  that  in  one  and  the  same  country  he 
is  to  be  regarded  as  bastard  when  he  comes  into  one  Court  to 
claim  an  estate  in  land,  and  legitimate  when  he  resorts  to 
another  to  obtain  personal  succession ;  nay,  that  the  same 
Court  of  Equity,  when  the  real  estate  happens  to  be  im- 
pressed  with  a  trust,  must  view  him  as  both  bastard  and 

legitimate  in   respect  of  a  succession    to   the  same 
*  596    intestate.     Further  still,   should  he   *  happen  to  be 

next  of  kin  to  his  uncle,  who  had  a  mortgage  upon 
the  estate,  he  must  be  denied  his  succession  to  the  land  of 
the  mortgagor  in  his  quality  of  bastard,  and  be  allowed  to 
come  in  as  an  incumbrancer  upon  the  self-same  estate  in  his 
capacity  of  legitimate  son  to  the  same  mortgagor.  All  this 
is  assumed  to  be  the  law  by  the  learned  Judges  who  have 
decided  below  and  advised  your  Lordships  here.  They  have 
not  assumed,  however,  what  they  cannot  deny,  that  it  is 
another  consequence  of  their  doctrine,  to  enable  a  descendant 
of  this  same  bastard  to  claim  through  him  as  if  he  were  legiti- 
mate, while  the  alleged  force  of  the  Statute  of  Merton,  and 
of  Lord  Coke's  commentary  thereupon,  excludes  him  from 
taking  it  himself.  In  the  same  country,  in  the  same  Courts, 
in  respect  of  the  same  land,  he  is  both  bastard  and  legitimate ; 
bastard  for  the  purpose  of  his  own  succession,  legitimate 
when  the  succession  of  others  is  concerned. 

May  I  be  permitted  most  respectfully  to  express  a  doubt, 
whether  or  not  this  question  has  received  all  the  consideration 
due  at  the  hands  of  those  learned  Judges,  and  whether  they 
have  not  dealt  with  it  a  little  too  easily  ;  made  somewhat  too 
light  of  it.  I  know  not  that  it  carries  the  argument  much 
further,  but  there  is  a  proceeding  well  known  to  your  Lord- 
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ships,  sitting  here  as  a  Court  of  general  jurisdiction  over  the 
whole  United  Kingdom,  though  unknown  to  the  learned 
Judges  of  England  —  the  process  of  declarator.  Suppose  a 
process  of  declarator  of  legitimacy  had  been  brought  in  the 
Scotch  Courts  by  the  lessor  of  this  plaintiff,  the  judgment 
would  have  been,  and  quite  as  a  matter  of  course,  that  he 
was  the  lawful  son  of  Alexander  Birtwhistle  ;  and  to  this  suit 
the  present  defendant  being  made  a  party,  the  judgment 
could  be  given  in  evidence  before  the  Court  where  the 
ejectment  *  was  brought.  I  agree  that  such  a  judgment  *  597 
does  not  conclusively  bind,  yet  it  would  place  the  con- 
flict of  the  two  laws  in  a  somewhat  strong  light  to  observe 
that,  with  this  judgment  before  them  of  a  competent  Scotch 
Court,  —  the  Court  of  the  country,  the  English  Court,  should 
pronounce  him  bastard,  when  the  Scotch  Court  had  pro- 
nounced him  lawful  son ;  but  if  both  judgments  were  brought 
here  by  appeal  and  writ  of  error,  as  might  easily  happen, 
your  Lordships  would  be  compelled  to  affirm  the  sentence  of 
the  Scotch  Court,  and  yet  you  are  now  asked  to  affirm  the 
opposite  judgment  of  the  Court  of  King's  Bench.  Let  it  be 
observed,  too,  that  all  this  anomaly  is  in  England  ;  it  begins 
and  ends  here ;  for  the  Scotch  Courts  have  decided  in  such 
cases  with  perfect  consistency,  as  well  as  entire  uniformity. 
Those  very  learned  persons,  whose  familiarity  with  legal 
principle,  in  its  enlarged  sense,  is  derived  from  a  deep  study 
of  the  feudal  and  of  the  civil  law,  as  well  as  of  the  modem 
jurisprudence  of  Scotland,  have  been  guided  in  all  their  de- 
terminations of  such  questions  by  simple,  rational,  and 
intelligible  principles.  If  a  declarator  of  legitimacy  were 
brought  before  them  by  one  born  in  England  before  marriage, 
and  whose  parents  afterwards  intermarried,  their  sentence 
would  be  that  he  was  illegitimate  ;  and  even  were  he  to  claim 
a  Scotch  estate,  the  law  would  be  the  same.  This  has  been 
ruled  in  Scotland,  in  the  cases  more  than  once  referred  to, 
and  affirmed  upon  appeal  here.  But  your  Lordships  are  now 
advised  to  take  a  different  course,  when  the  same  question 
arises  in  another  part  of  the  kingdom.  It  may  be  observed, 
that  in  referring  to  those  Scotch  cases  the  learned  Chief 
Justice  says,  without  discussing  them,  that  it  is  satisfactory 
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to  him  that  the  form  of  the  proceedmg  (a  special 

*  598    verdict)  was  *  such  as  to  carry  the  question  before  the 

same  tribunal  which  pronounced  the  decisions  in  Shed- 
den  V.  Patrick  and  Strathmore  v.  Bowes.  In  the  advice, 
however,  which  has  been  given  to  this  tribunal  by  the  same 
learned  Judges,  I  do  not  find  that  those  decisions  have  been 
much,  if  at  all  considered. 

Entertaining  a  very  strong  opinion  that  this  case  was 
wrongly  decided  in  the  Court  below,  and  upon  imperfect 
views  of  the  question  —  views  which,  losing  sight  of  the  real 
point,  and  proceeding  on  one  very  easy  and  quite,  undisputed, 
left  the  real  question  undetermined,  —  with  the  greatest 
respect  for  the  learned  Judges,  who  gave  the  same  opinion  to 
your  Lordships  which  had  been  given  in  the  Court  below, 
and  proceeding  on  the  same  grounds,  I  am  bound  to  give  my 
own  opinion,  although  it  differs  so  widely  from  theirs.  I 
think,  with  a  view  to  the  uniformity  of  your  Lordships' 
decisions,  particularly  with  reference  to  the  cases  to  which  I 
have  adverted,  it  is  desirable  that  this  case  should  undergo  a 
further  consideration  before  it  is  finally  decided;  and  I 
humbly  submit  these  observations  to  the  consideration  of 
your  Lordships,  and  more  particularly  of  my  noble  and 
learned  friend  who  held  the  Great  Seal  at  the  time,  and 
heard  the  cause  argued. 

Lord  Lyndhurst.  —  My  Lords,  this  was  a  case  which  arose 
on  the  Northern  Circuit.  For  the  purpose  of  raising  the 
question  of  law  for  the  opinion  of  the  Court  of  King's 
Bench,  the  parties  agreed  on  a  special  verdict.  The  question 
was  argued  originally  at  great  length,  and  with  great  learn- 
ing, by  the  present  Lord  Chief  Justice  of  the  Common  Pleas, 
on  the  one  side,  and  by  counsel  of  great  eminence  on  the 
other,  and  the  Judges  of  the  Court  of  King's  Bench 

*  599    were  unanimous  in  their  *  opinion  upon  the  case ;  how- 

ever, in  consequence  of  the  importance  of  the  ques- 
tion, at  the  suggestion  of  the  Lord  Chief  Justice  at  the  time, 
it  was  thought  right  to  bring  the  question  to  your  Lordships' 
House.    It  was  again  argued,  with  great  learning,  at  your 
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Lordships'  bar,  by  my  noble  and  learned  friend  on  the  one 
side,  and,  I  think,  Dr,  Jyushington  on  the  other.  It  was  very 
elaborately  argued,  and  the  learned  Judges  imanimously  con- 
curred in  the  decision  of  the  Court  of  King's  Bench.  How- 
ever, my  noble  and  learned  friend  has  stated  a  doubt  with 
respect  to  the  case :  he  is  of  opinion  that  all  the  necessary 
views  of  the  subject  were  not  taken  in  the  argument,  and 
that  they  were  not  sufficiently  considered  by  the  learned 
Judges  at  the  time  of  giving  their  advice  to  your  Lordships. 
Under  these  circumstances  I  agree  with  my  noble  and  learned 
friend,  that  with  a  view  to  settling  the  law  upon  this  subject, 
and  with  reference  also  to  the  importance  of  the  question,  it 
might  be  desirable  that  the  case  should  again  be  argued  by 
counsel  at  the  bar,  in  such  a  way  as  your  Lordships  shall 
direct,  in  the  presence  of  the  learned  Judges :  that,  of  course, 
must  be  in  the  next  session,  as  it  will  be  impossible  to  call 
them  together  this  session.  I  must  say  that  some  of  the 
views  put  by  my  noble  and  learned  friend  are  very  striking : 
I  have  adverted  to  them  myself,  over  and  over  again,  in  con- 
sidering the  case ;  they  require  very  full  and  patient  consid- 
eration, and  no  pains  should  be  spared  to  arrive  at  the  proper 
result :  therefore  I  should  suggest  the  course  which  I  believe 
my  noble  and  learned  friend  approves,  that  your  Lordships 
should  request  the  learned  Judges  to  attend  here  to  hear  the 
case  reargued. 

Lord  Brougham.  —  My  Lords,  I  am  much  better 
pleased  that  my  noble  and  learned  friend  should  put  *  it  *  600 
as  he  has  done,  on  his  having  considered  those  points 
as  worth  consideration,  than  that  it  should  proceed  on  any 
doubts  being  entertained  by  me.  I  should  not  think  it  right 
that  I,  who  was  not  judicially  here  when  it  was  heard,  should 
advise  your  Lordships. 

"^  Lord  Denman.  —  My  Lords,  I  too  think  the  importance  of 
the  case  is  such,  and  the  doubts  which  exist  are  so  considera- 
ble, that  they  ought  to  be  further  investigated  before  the 
case  is  determined  by  your  Lordships. 
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Ordered  to  be  further  argued  before  the  Judges  next  ses- 
sion. 

Some  doubt  being  entertained  whether  the  parties  may  think  fit  again 
to  bring  this  case  under  consideration,  and  some  delay  being  at  all  events 
necessary  before  a  final  decision  can  be  given,  it  has  been  judged  advisable 
to  print  these  observations  of  the  no^le  and  learned  Lords,  on  the  opinion 
delivered  by  the  Lord  Chief  Baron,  on  behalf  of  the  Judges,  in  1830. 


601  ♦  APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


NEWDIGATE  v.  NEWDIGATE. 

1831. 

Charles    Newdtgate    Newdigate,    Charles 
NEWDIGATE,  an  Infant,  by  the  said  Charles  .    ,        . 
Newdigate    Newdigate,  his    Father    and  (     ^^^ 
next  Friend,  and  Edward  Millar  Mundy 

Francis  Newdigate Reapondent.^ 

Win,  Construction  of.     Timber, 

Where  A.  was  tenant  for  life  without  impeachment  of  waste,  except  as 
to  *'the  timber  growing  in  the  park,  avenues,  demesne  lands,  and 
woods  adjoining  to  the  capital  messuage,"  and  cut  timber  in  woods 
not  precisely  answering  that  description,  but  which  were  an  ornament 
or  shelter  to  the  messuage  :  heldf  that  he  was  guilty  of  equitable  waste, 
and  an  account  was  directed,  and  an  injunction  granted. 

If  there  be  an  accidental  omission  of  form  in  the  drawing  up  of  a  decree 
in  the  Vice-Chancellor's  Court,  and  that  decree  be  appealed  against, 
the  Lord  Chancellor  may  supply  the  omission. 

.  Sir  Roger  Newdigate,  late  of  Arbury,  in  the  county  of 
Warwick,  being  seised  of,  or  otherwise  entitled  in  fee-simple 
or  in  demesne  as  of  fee  to  large  real  estates  in  the  said  county, 
made  his  will  on  the  30th  of  October,  1800,  duly  attested  for 

«  S.  C,  8  Bligh  N.  S.  474. 
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passing  freehold  estates,  and  thereby  gave  to  the  respondent 
all  his  books,  pictures,  &c.,  as  heir-looms,  &c.,  and  also  ^^  all 
and  singular  his  real  estates,  manors,  freehold  lands, 
and  freehold  estates  in  the  said  county  *  of  Warwick  *  602 
and  elsewhere  (except  as  therein  excepted),  for  his 
life,  without  impeachment  of  waste,  except  the  timber  grow- 
ing in  the  park,  avenues,  demesne  lands,  and  woods  adjoining 
to  the  said  capital  messuage."  And  after  the  death  of  the 
respondent,  to  the  appellant,  Charles  Newdigate  Newdigate, 
for  life,  without  impeachment  of  waste,  and  then  to  his  sons, 
in  tail  male ;  with  power  to  a  tenant  for  life  in  possession,  to 
settle  a  limited  estate  by  way  of  jointure,  and  to  let  leases  for 
twenty-one  years. 

The  testator  died  on  the  6th  day  of  November,  1806. 

The  respondent  then  entered  into  the  possession  of  the 
estiates  devised ;  and  on  the  26th  day  of  Jime,  1824,  the 
appellants,  claiming  to  be  entitled  to  the  inheritance  of 
the  estates,  filed  their  bill  in  Chancery  against  the  respond- 
ent ;  and  after  setting  forth  amongst  other  things  the  will  of 
Sir  Roger  Newdigate,  and  his  death,  and  the  interest  of  the 
appellants,  stated,  that  the  estates  in  the  county  of  Warwick 
devised  by  Sir  Roger  Newdigate,  consisted  of  a  mansion- 
house  called  Arbury,  and  a  mansion-house  called  Astley 
Castle,  and  about  5650  acres  of  land  thereto  adjoining,  and 
that  the  park  belonging  to  the  mansion-house  called  Arbury 
contained  800  acres ;  and  that  the  lands  held  in  hand,  together 
with  the  park  and  woods  in  hand,  consisted  of  800  acres,  and 
were  part  of  the  demesne  lands;  that  there  were  several 
woods  which  lay  intermixed  with  and  were  part  of  the 
demesne  lands,  two  of  which  were  called  Spring  Kidden 
Wood  and  Seaswood;  that  in  Spring  Kidden  Wood  there 
was  an  avenue,  forming  the  only  communication  from  the 
mansion-house  of  Arbury,  to  the  North  Lodge,  which  opened 
on  the  high  road ;  that  there  was  another  wood, 
*  called  Hawkeswood,  and  a  small  wood  adjoining ;  that  *  603 
there  was  an  avenue  leading  through  the  two  last- 
mentioned  woods,  communicating  on  one  side  with  the  road 
leading  to  Arbury,  and  on  the  other  with  Astley  Castle ;  that 
there  were  also  certain  farms,  part  of  the  demesne  lands, 
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called  Dencher's  or  Homer's  Farm,  and  Temple  House 
Farm ;  that  the  respondent  had  felled  timber  in  the  park,  &c., 
adjoining  Arbury  mansion-house,  and  in  particular  in  the 
wood  called  Seaswood,  and  in  the  wood  called  Spring  Kidden 
Wood,  and  the  private  towing-path  adjoining ;  that  he  had 
felled  all  the  timber  in  Hawkeswood,  and  in  the  small  wood 
adjoining,  to  the  value  of  20002. ;  that  he  had  felled  timber 
in  the  south  avenue  in  the  park,  and  on  the  farm  called 
Dencher's  Farm ;  that  he  had  cut  trees  on  Temple  House 
Farm  ;  that  he  had  cut  down  timber  and  other  trees  upon 
every  part  of  the  estate,  many  of  which  were  or  were 
intended  to  be  ornamental,  or  afforded  shelter  to  the  mansion- 
house  of  .Arbury,  and  also  many  intended  to  be  ornamental, 
or  to  afford  shelter  to  the  mansion-house  called  Astley  Castle. 

The  appellants  insisted,  that  the  respondent  ought  to  ac- 
coimt  for  the  timber  and  produce  thereof,  and  charged  that 
the  parts  of  the  devised  estates  in  the  bill  mentioned  to  be 
excepted,  were  by  the  said  testator's  will  expressly  excepted 
from  being  cut  by  the  respondent  during  his  life,  and  that  the 
timber  which  the  respondent  cut  or  caused  to  be  cut  down 
from  such  parts  was  timber  growing  in  the  park,  avenues, 
demesne  lands,  and  woods,  adjoining  the  capital  mansion- 
house  called  Arbury;  and  the  bill  prayed  for  an  account, 
and  for  an  injunction  to  restrain  the  respondent  from 
*  604  further  cutting  down  *  the  timber  on  the  estate.  The 
appellants  obtained  an  injunction  to  the  effect  prayed 
by  the  bill. 

The  respondent,  in  December,  1824,  put  in  his  answer, 
stating,  that  the  estates  consisted  of  a  mansion-house  called 
Arbury,  and  5368  acres  of  land,  tl^e  whole  whereof,  except 
about  245  acres,  lay  together,  but  that  the  house  called  Astley 
Castle  never  was  considered  to  be  a  mansion-house,  it  having 
been  for  many  years  a  ruinous  and  uninhabitable  building, 
until  Sir  Roger  Newdigate  repaired  a  small  part  thereof,  and 
that  it  was  at  the  time  of  his  death  let  together  with  the 
garden  to  a  tenant,  for  101,  per  annum,  which  rent  being  con- 
sidered the  fair  value  thereof,  the  respondent  continued  to 
receive  untQ  the  year  1808,  when  the  respondent  in  a  great 
measure  rebuilt  the  same,  at  an  expense  of  4000Z.  and  up- 
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wards,  as  a  residence  for  Colonel  Francis  Newdigate,  his  son ; 
that  the  park  contained  296  aci*es,  the  whole  whereof,  except  25 
acres,  were  demesne  lands ;  that  this  park  was  divided  from 
the  mansion-house  called  Arbury,  by  pools  of  water  and 
pleasure-grounds;  that  the  demesne  lands  contained  above 
900  acres,  and  were  described  in  an  ancient  map,  indorsed  in 
the  handwriting  of  Sir  Roger  Newdigate,  "  Arbury  Demesne 
Park  and  Manor  Griffe."  The  answer  set  out  the  description 
of  this  park  at  full  length,  and  then  alleged,  that  a  part  of 
Scug  Grove  was  the  only  wood  that  lay  intermixed  with  the 
demesne  lands ;  that  the  only  woods  adjoining  the  demesne 
lands  were  the  Alders,  Coventry  Wood,  Fir  Grove,  and  the 
Ash  Plantation,  which  last  was  cut  periodically  as  underwood ; 
that  the  lands  held  in  hand  by  Sir  Roger  Newdigate  consisted 
of  794  acres  and  all  the  woods  except  Seaswood,  which  was 
at  that  time  let  to  a  tenant ;  that  Seaswood  did  not 
form  any  *  part  of  demesne  lands,  and  that  no  woods  *  605 
save  Spring  Kidden  Wood,  Park  Wood,  and  part  of 
Scug  Grove,  were  demesne  woods :  he  admitted  that  there 
was  an  avenue  as  described  in  the  will,' in  Spring  Kidden 
Wood,  but  denied  that  there  was  one  in  Hawkeswood. 

In  a  first  schedule,  the  respondent  set  forth  an  account  of 
all  timber  felled  in  the  park,  avenues,  demesne  lands,  and 
woods  adjoining  the  capital  mansion  called  Arbury,  and  for 
which  he  submitted  to  account  as  the  Court  should  direct ; 
stating,  however,  that  the  trees  were  cut  for  repairs,  or  be- 
cause they  were  past  their  maturity,  or  were  detrimental  to 
the  tenants  occupying  the  land,  and  in  forgetfulness  of  the 
restrictions  as  to  cutting  timber  on  the  demesne  lands.  In  two 
other  schedules,  he  gave  an  account  of  all  timber  felled,  and 
to  which  he  claimed  to  be  entitled,  and  he  denied  generally 
having  committed  waste. 

The  appellants  filed  a  replication.  Witnesses  were  ex- 
amined and  cross-examined  on  the  part  of  the  appellant,  and 
on  the  part  of  the  respondent.  The  cause  was  heard  on  the 
25th  November,  1826,  before  Sir  John  Leach,  then  Vice- 
Chancellor,  when  his  Honor  expressed  his  opinion,  that 
Seaswood  was  not  within  the  exception  in  the  will,  and  that 
there  was  no  evidence  that  equitable  waste  had  been  com- 
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mitted  therein,  (a)  The  decree  made  by  his  Honor,  after 
delivering  his  judgment  on  the  case,  bore  date  on  the  same 
day,  and  it  was  thereby  declared,  that  "  except  the  timber 
growing  in  the  park,  avenues,  demesne  lands,  and  woods 
adjoining  to  the  capital  messuage  called  Arbury,  in  the  said 
county  of  Warwick,"  the  words  "  demesne  lands  "  denoted 
the  lands  comprised  in  a  map  exhibited  in  the  cause ; 
*  606  and  the  *  words  "  woods  adjoining  to  the  capital  mes- 
suage called  Arbury,"  with  the  word  "avenues," 
included  the  words  after  mentioned,  viz.  Birch  Wood,  Alders 
Wood,  Coventry  Wood,  the  Ash  Plantation,  Great  Hawkes- 
wood  and  Little  Hawkeswood,  and  all  other  woods  or  timber 
trees  through  or  by  which  the  road  and  avenues  leading  from 
the  North  Lodge  towards  the  capital  messuage  called  Arbury, 
or  the  roads  or  avenues  leading  from  Astley  Lodge,  or  GrifPe 
Lodge,  to  the  said  capital  messuage,  respectively  passed  at 
the  time  of  the  death  of  the  said  testator:  And  it  was 
ordered,  that  the  injunction  granted  in  the  cause  to  restrain 
the  respondent  from  cutting  down  or  felling  the  timber  on 
the  said  estates  should  be  continued  as  to  the  timber  growing 
in  the  park,  avenues,  demesne  lands,  and  woods  adjoining  to 
the  said  capital  messuage  called  Arbury,  and  including  therein 
the  woods  already  mentioned,  and  all  other  woods  and  timber 
trees  through  or  by  which  the  road  and  avenues  leading  from 
the  North  Lodge  towards  the  capital  messuage  called  Arbury, 
or  the  roads  or  avenues  leading  from  Astley  Lodge  or  GriflFe 
Lodge  towards  the  said  capital  messuage,  respectively  passed 
at  the  time  of  the  death  of  the  said  testator."  The  Master 
was  directed  to  take  an  account  of  all  timber  felled  by 
respondent  thereon,  and  to  make  a  separate  report  as  to 
costs. 

The  bill  was  not  in  form  dismissed,  so  far  as  it  sought  to 
charge  the  respondent  on  account  of  the  trees  cut  down  in 
other  parts,  besides  those  declared  by  the  decree  to  be  within 
the  exception  in  the  will. 

On  3d  July,  1827,  the  appellants  filed  another  bill  against 
respondent,  for  an  account  of  the  timber  felled  by  respond- 
ent in  Seaswood  and  on  Temple  House  Farm,  as  having 

(a)  See  the  report  of  the  case,  1  Sim.  131. 
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been  planted  and  left  standii^  *  for  ornament  and  *  607 
shelter  to  the  mansion-house  of  Arbury. 

The  respondent  appeared  to  the  bill,  and  put  in  a  plea  of  a 
former  suit  depending  for  the  same  matter;  and  on  the 
18th  November,  1829,  the  plea  was  overruled  by  the  present 
Vice-Chancellor, 

On  the  14th  January,  1880,  the  respondent  presented  his 
petition  to  the  Lord  Chancellor  to  rehear  the  cause,  and  to 
supply  the  omission  in  the  decree  of  the  Vice-Chancellor,  by 
dismissing  the  bill  of  the  appellants,  so  far  as  the  same  sought 
for  an  account  other  than  the  account  directed  by  the  said 
decree. 

On  the  25th  January,  1831,  the  petition  was  heard  before 
Lord  Brougham,  then  Lord  Chancellor ;  and  on  31st  January, 
1832,  an  order  was  made  that  the  decree  of  the  25th  Novem- 
ber, 1826,  should  be  varied,  that  the  original  bill,  therein 
omitted  to  be  dismissed,  should  be  dismissed,  and  that  the 
accounts  should  only  be  taken  as  therein  directed. 

The  appellants  appealed  against  the  decree  of  25th  Novem- 
ber, 1826,  and  the  decree  of  31st  January,  1832,  so  far  as  A 
had  corrected  and  confirmed  the  former  ;  the  grounds  of 
appeal  being,  that  the  appellants  were  entitled  to  the  full 
extent  of  the  relief  sought  by  their  bill,  which  ought  not  to 
have  been  dismissed  as  to  any  part,  and  that  a  wrong  con- 
struction had  been  put  upon  the  words  of  the  will. 

2%e  Solicitor^  0-eneral  (Sir  C.  C.  Pepys),  and  Mr,  Jemmetty 
for  the  appellants.  —  No  part  of  this  bill  ought  to  have  been 
dismissed.  In  an  anonymous  case,  (a)  the  Court  restrained 
a  tenant  for  life  without  impeachment  of  waste,  from  cutting 
down  trees  in  lines  or  avenues  or  ridings  in  a  park :  that  case 
laid  down  the  general  rule  on  which  this  bill  was  filed. 
In  *  Jesiis  College  v.  Bloome^  (6)  the  bill  was  dismissed  *  608 
because  it  was  only  for  an  account  of  the  value  of  the 
trees  which  had  been  cut  down ;  but  it  was  said  that  if  the 
bill  had  also  been  for  an  injunction,  it  would  have  been  good. 
It  is  so  here.  The  cutting  down  of  the  timber  in  Seaswood 
is  equitable  waste,  for  that  is  ornamental  timber.  If  that  is 
(a)  3  Atk.  215.  (h)  3  Atk.  262. 
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80,  the  appellants  are  entitled  to  what  thej  require.  In  Pui* 
teney  v.  Warren^  (a)  it  was  in  effect  declared,  that  where 
there  was  waste  in  respect  of  one  tree,  the  party  might  have 
an  account  and  an  injunction.  There  is  nothing  to  prevent 
the  plaintiffs  from  maintaining  the  present  bill.  The  dis- 
missal of  a  bill  in  equity  is  not  so  unfavourable  to  a  plaintiff 
as  a  nonsuit  at  law,  and  where  a  man  has  been  nonsuited  he 
may  bring  a  fresh  action :  so  also,  unless  the  dismissal  of  the 
bill  is  accompanied  with  a  special  restriction,  the  plaintiff  can 
at  once  file  another  bill.  The  decree  of  the  Vice-chancellor 
ought  not  to  have  been  altered  by  the  Lord  Chancellor ;  the 
omission  referred  to  was  not  a  mere  matter  of  form,  to  be 
supplied  as  of  course.  The  facts  of  the  case  here  have  not 
been  fully  tried,  nor  the  judgment  of  the  Court  exercised 
upon  them  :  the  question  here  is,  what  the  testator  intended 
by  the  form  of  exception  ?  He  meant  to  convey  to  the  inher- 
itance the  timber  in  the  woods,  and  that  which  contributed 
to  the  ornament  of  the  property.  The  right  of  the  first  ten- 
ant for  life  to  cut  timber  on  the  estate  was  therefore  limited 
to  certain  parts  of  it ;  the  limit  thus  assigned  him  the  tenant 
for  life  has  exceeded,  and  he  must  therefore  be  considered  to 
have  been  guilty  of  committing  equitable  waste.  There  is 
no  wish  to  press  on  the  respondent ;  the  costs  may  come  out 
of  the  fund. 

*609  *  Sir  E,  Sugden  and  Mr.  Bridger^  for  the  respon- 
dent. —  The  claim  of  equitable  waste  cannot  be  made 
out  here,  for  the  Vice-chancellor  did  not  declare  that  Astley 
Castle  was  a  mansion-house  ;  the  woods  adjoining  Astley 
Castle  were  therefore  not  within  the  exception ;  that  is  the 
main  point  of  the  case ;  Seaswood  is  not  within  the  descrip- 
tion, and  there  was  in  fact  no  waste  committed  there.  The 
proposition  that  the  costs  should  come  from  ^he  fund,  shows 
that  the  decision  of  the  present  Master  of  the  Rolls  on  this 
point  was  considered  conclusive.  The  refusal  to  grant  the 
relief  to  the  extent  prayed  in  the  bill,  was  in  fact  a  dismissal 
of  the  bill,  and  the  omission  of  the  formal  dismissal  in  the 
decree  was  a  mere  accident,  of  which  the  appellants  cannot 

(a)  6  Yes.  S9. 
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now  take  advantage ;  it  was  rightly  supplied  by  the  Lord 
Chancellor.  By  the  practice  of  the  Court,  the  dismissal  of 
one  bill  is  a  bar  to  another  founded  on  the  same  complaint, 
unless  the  Court  makes  the  decree  without  prejudice.  It 
was  not  so  made  here.  This  appeal  ought  to  be  dismissed 
with  costs ;  for  the  respondent  is  brought  here,  not  on  a  point 
of  substance  but  of  mere  form. 

The  Lobd  Chancellob.  —  I  should  wish  to  communicate 
with  the.Mastenr  of  the  Rolls  (Sir  J.  Leach)  on  this  subject ; 
and  also  to  consider  whether  on  the  evidence  I  am  satisfied 
as  to  that  part  of  the  decision  which  relates  to  Astle^  Castle, 
and  whether  I  can  properly  supply  the  omission  in  the  Vice- 
Chancellor's  decree,  which  would  have  directed  a  formal  dis- 
missal of  the  bill,  if  his  Honor  had  been  asked  for  it. 

August  14. 

The  Lord  Chancellor.  —  This  case  stood  over  for  the 
consideration  of  one  point,  namely,  as  to  supplying 
the  omission  in  the  Vice-Chancellor's  decree.  *  On  *  610 
that  point  I  am  now  satisfied.  I  also  remain  of  the 
opinioii'  expressed  in  the  Court  below,  and  of  which  the  pres- 
ent Master  of  the  Rolls,  then  Vice-Chancellor,  was  as  to  the 
other  points,  and  I  think  that  his  decision  ought  to  be  affirmed. 
Thinking  at  first  that  there  was  some  part  of  the  case  on 
which  I  might  feel  a  doubt,  I  communicated  with  the  Master 
of  the  Rolls ;  I  showed  him  the  notes  of  the  argument^  and 
submitted  them  to  him,  with  my  observations  upon  them.  I 
received  in  writing  from  him,  so  far  as  his  recollection  wenty 
a  statement  of  his  reasons,  assisted  as  his  recollection  had 
been  by  the  note  I  had  furnished  to  him.  Upon  the  result 
of  the  best  consideration  I  have  been  able  to  give  the  case, 
thus  assisted,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed,  and  I  shall  move  that  it  be 
affirmed  with  costs  not  exceeding  lOOZ. 

Judgment  affirmed  accordingly. 
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♦611  ♦APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


TOLLEMACHE  v.  COVENTRY. 

1834. 

Lady  Laura  Tollemache ,  Appellant. 

The  Earl  and  Countess  of  Coyentry    .     .    Bespondents.^ 

WilL     Construction,     GHft  of  Chattels  to  go  with  a  Title. 

Yere,  Lord  Vere,  bequeathed  certain  chattels  to  trustees,  in  trust  for  his 

wife  for  life,  and  after  her  decease  for  his  son  for  life,  and  after  the 

decease  of  the  surviyor  of  them,  in  trust  for  such  person  as  should 

from  time  to  time  be  Lord  Yere;  it  being  his  will  and  intention  that 

the  same  should,  after  the  decease  of  his  wife,  go  and  be  held  with  the 

title  of  the  family,  as  far  as  the  rules  of  law  and  equity  would  permit. 

The  testator  left  his  wife  and  son  surviving  him,  and  also  two  sons 

of  his  son.     After  the  death  of  the  wife  and  son,  the  eldest  grandson 

succeeded  to  the  title  and  to  the  enjoyment  of  the  chattels,  and  died, 

leaving  an  only  son,  who  then  succeeded  to  the  title,  and  died  an  infant 

and  unmarried,  leaving  the  second  grandson  of  the  testator  surviving 

him.    Held,  by  the  Lords,  reversing  a  decree  of  the  Court  below,  that 

the  chattels  vested  absolutely  in  the  eldest  grandson,  on  succeeding  to 

the  title.' 

July  8,  9,  August  15. 

♦  612  *  Vere  Lord  Vere,  by  his  will,  bearing  date  the 
15th  of  March,  1781  (among  other  things),  gaYe  and 
bequeathed  as  follows :  *^  I  give  and  bequeath  unto  James, 
Earl  of  Abercorn,  Robert  Dnmimond,  and  Thomas  Walley 
Partington  all  the  household  goods,  furniture,  pictures, 
books,  linen,  china,  and  glass  which  shall  at  the  time  of  my 
decease  be  at  my  mansion-house  of  Hanworth,  in  the  county 

of  Middlesex,  or  in  any  of  the  offices  belonging  to  the  same ; 

• 

»  S.  C,  8  Bligh  N.  S.  547. 

s  See  Dungannon  v.  Smith,  12  a.  &  Fin.  546,  566;  Gosling  r.  Gos- 
ling, 1  De  G.,  J.  &  S.  1;  affirmed  on  appeal,  nom.  Christie  v.  Gosling, 
L.  R.  1  H.  L.  279;  Harrington  v,  Harrington,  L.  R.  3  Ch.  App.  564; 
Shelley  r.  Shelley,  L.  R.  6  £q.  540;  Audsley  v.  Horn,  1  De  G.,  F.  k  J. 
236;  Earl  of  Tyrone  v.  Marquis  of  Waterford,  1  De  G.,  F.  &  J.  613. 
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and  also  all  such  silver  and  gilt  plate  as  I  shall  be  possessed 
of  at  the  time  of  my  decease,  whether  the  same  shall  be  at 
Hanworth  or  in  London,  and  in  both  places  respectively; 
upon  this  special  trust  and  confidence  nevertheless,  that  they 
the  said  James  Earl  of  Abercom,  Robert  Drummond,  and 
Thomas  Walley  Partington,  and  the  survivors  and  survivor 
of  them,  and  the  executors  and  administrators  of  such  sur- 
vivor, do  and  shall  permit  and  suffer  my  wife,  Mary,  Lady 
Vere,  to  have  the  use  and  enjoyment  of  the  same  goods, 
furniture,  pictures,  books,  linen,  china,  glass,  and  plate,  for 
and  during  the  term  of  her  natural  life;  and  from  and 
immediately  after  her  decease,  upon  trust  to  permit  and 
suffer  my  son  Aubrey  Beauclerk  to  have  the  use  and  enjoy- 


Vere,  Baron  Vere, 
died  11  October,  1781. 


Lady  Vere, 
died  in  1783. 


Aubrey  Beanclerk. 
afterwards  ad  Lord  Vere 

and  4th  Duke  of 

St.  Albans,  bom  Jane, 

1740,  died  February, 

1802. 


IftWilb. 


Lady 
Catherine 
Ponsonby. 


SdWlfb. 


Aubrey,  3d  Lord 

Vere  and  5th 

Duke  of 

St.  Albans,  bom 

21  Ausust,  1765, 

died  12  August, 

1815. 


The  Respondent, 

Mary,  now 

Countess  of 

Goyentry. 


William,  5th 
Lord  Vere  and 

7th  Duke  of 

St.  Albans,  bom 

December,  1706, 

died  1826. 


^1 


Aubrey,  4th  Lord  Vere  and 
6th  Duke  of  St.  Albans, 

bom  7th  April,  1815, 
died  19th  February,  1816. 


Aubrey  William, 

6th  Lord  Vere 

and  8th  Duke  of 

St.  Albans,  now 

living. 
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ment  of  the  same  goods,  furniture,  pictures,  books,  linen, 
china,  glass,  and  plate,  for  and  during  the  term  of  his  natural 
life ;  And  from  and  immediately  after  the  decease  of  the  sur- 
vivor of  my  said  wife  and  son,  it  is  my  will,  and  I  do  hereby 
direct  that  they  my  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  do  and  shall  be  possessed  of  the  same  goods, 
furniture,  pictures,  books,  linen,  china,  glass,  and  plate,  in 
trust  for  such  person  9a  shall  from  time  to  time  be  Lord 
Yere ;  it  being  my  will  and  intention,  and  my  sole  motive 
for  making  this  disposition,  that  the  same  goods,  fumi- 
*  618  ture,  pictures,  books,  linen,  china,  glass,  and  *  plate, 
shall  after  the  decease  of  my  said  wife,  from  time  to 
time  go  and  be  held  and  enjoyed  with  the  title  of  the  family, 
as  far  as  the  rules  of  law  and  equity  will  permit."  And  he 
appointed  his  said  wife,  Mary,  Lady  Yere,  and  Lord  Charles 
Spencer,  his  executors,  and  died  in  October,  1781,  leaving 
Lady  Yere  his  widow,  and  his  son  Aubrey  Beauclerk,  and 
his  two  grandsons,  Aubrey  and  William,  sons  of  the  said 
Aubrey  Beauclerk,  and  all  of  them  in  his  will  named,  him 
surviving. 

The  executors  proved  the  will,  and  they  afterwards 
assigned  to  the  said  James  Earl  of  Abercom,  R.  Drummond, 
and  T.  W.  Partington,  the  household  goods,  furniture,  pic- 
tures, plate,  linen,  china,  glass,  and  other  things  so  bequeathed 
to  them  in  trust  as  aforesaid.  Robert  Drummond  having 
survived  his  co-trustees,  died  in  or  about  the.  year  1806, 
having  by  his  will  appointed  his  sons  Andrew  Berkeley 
Drummond,  John  Drummond,  and  Charles  Drummond, 
executors,  who  duly  proved  the  same,  and  became  his  personal 
representatives,  and  trustees  of  the  said  furniture,  pictores, 
books,  plate,  &c. 

Upon  the  death  of  Yere  Lord  Yere,  the  title  of  Lord 
Yere  descended  upon  his  son  Aubrey  Beauclerk,  who  was 
second  Lord  Yere,  and  afterwards  became  fourth  Duke  of 
Saint  Albans.  He  survived  the  Lady  Yere  his  mother,  and 
died  in  February,  1802,  leaving  Aubrey  his  eldest  son,  —  who 
thereupon  became  third  Lord  Yere  and  fifth  Duke  of  Sain^ 
Albans,  —  William  his  second  son,  and  other  children. 
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Aubrey  third  Lord  Yere  and  fifth  Duke  of  Saint  Albans, 
intermarried  first  with  Jane  Moses,  ^inster,  by  whom  he  had 
issue  the  respondent,  Mary,  Countess  of  Coventry;  and 
secondly,  with  Louisa  Grace  Manners,  spinster,  by  whom  he 
had  issue  Aubrey,  who  upon  his  father's  death  in  1815, 
became  fourth  Lord  Yere  and  sixth  *  Duke  of  Saint  *  614 
Albans,  and  died  an  infant,  in  February,  1816.  Upon 
the  death  of  the  infant,  William  his  uncle  became  fifth  Lord 
Yere  and  seventh  Duke  of  Saint  Albans ;  and  upon  his  death 
in  1825,  Aubrey  William,  now  Duke  of  Saint  Albans,  sue* 
ceeded  to  both  his  titles.  Aubrey  the  second  Lord,  and 
Aubrey  the  third  Lord  Yere,  were  both  living  at  the  death  of 
Yere  Lord  Yere,  the  testator.  Aubrey  the  fourth  and 
infant  lord  and  duke,  was  bom  long  after  the  testator's 
death. 

Mary,  Lady  Yere,  died  in  the  year  1783.  The  chattels 
bequeathed  by  Lord  Yere's  will  were  enjoyed  by  her  during 
her  life  ;  and  after  her  death,  by  Aubrey  the  son  and  Aubrey 
the  grandson,  in  succession,  during  their  lives.  This  last 
Aubrey,  third  Lord  Yere  and  fifth  Duke  of  Saint  Albans, 
by  his  will,  dated  the  18th  July,  1814,  gave  the  residue  of  his 
personal  estate  to  his  wife,  Louisa  Grace,  Duchess  of  Saint 
Albans,  and  appointed  her  sole  executrix;  and  died  in 
August,  1815,  leaving  the  duchess  and  his  two  children  (viz.) 
Lady  Coventry,  his  only  child  by  his  first  wife,  and  Aubrey 
the  fourth  and  infant  lord  and  duke,  his  only  child  by  his 
second  wife,  surviving  him. 

After  the  death  of  Aubrey,  the  third  lord  and  fifth  duke, 
a  bUl  was  filed  in  Chancery,  by  Aubrey  his  infant  son,  then 
fourth  Lord  Yere  and  sixth  Duke  of  Saint  Albans  (by  his 
next  fiiend),  against  Louisa  Grace  the  Duchess,  his  mother, 
the  said  Andrew  Berkeley  Drummond,  and  others,  by  which 
the  infant  lord  and  duke  claimed  to  be  absolutely  entitled 
to  the  furniture,  pictures,  &c.,  bequeathed  by  the  will  of  Yere 
Lord  Yere  as  aforesaid,  and  prayed  that  an  account  thereof 
might  be  taken  under  the  decree  and  direction  of  the  Court ; 
but  before  the  defendants  had  put  in  their  answers,  the  plain* 
tiff  died  an  infant,  aged  ten  months  and  a  few  days. 

*  Louisa  Grace,  Duchess  of  Saint  Albans,  survived    *  615 
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the  said  infant  plaintiff,  and  died,  having  by  her  will,  dated 
the  28th  of  November,  1815,  bequeathed  the  residue  of 
her  personal  estate  to  her  sister,  Lady  Laura  Tollemache,  the 
appellant,  and  appointed  her  sole  executrix.  This  will  Lady 
Laura  proved  in  the  Prerogative  Court  of  Canterbury,  and 
also  took  out  letters  of  administration  to  Aubrey  the  third 
lord  and  fifth  duke,  with  his  will  annexed,  and  became  his 
sole  legal  personal  representative. 

In  Trinity  term,  1818,  the  respondents,  George  William 
Coventry,  then  commonly  called  Viscount  Deerhurst,  now 
Earl  of  Coventry,  and  the  said  Mary,  now  Countess  of  Coven- 
try, then  called  Lady  Mary  Deerhurst,  his  wife  (who  had  taken 
out  letters  of  administration  of  the  goods  and  chattels  of  the 
said  infant  duke,  her  half  brother),  filed  their  bill  of  revivor 
and  supplement  against  the  said  Andrew  Berkeley  Drummond, 
John  DrummoDd,  and  Charles  Drummond,  the  appellant. 
Lady  Laura  Tollemache,  William  then  Duke  of  Saint  Albans, 
and  others  (whose  names  were  afterwards  struck  out  by 
amendment),  claiming  to  be  absolutely  entitled  in  right  of  the 
countess  (as  representative  of  the  said  infant  duke),  to  the  fur- 
niture, plate,  pictures,  &c.,  mentioned  in  Vere  Lord  Vere's  will. 

William,  fifth  Lord  Vere  and  seventh  Duke  of  Saint 
Albans,  by  his  answer  claimed,  as  tenant  in  tail  in  possession 
of  the  barony  of  Vere,  to  be  entitled  under  and  by  virtue  of 
the  said  wiU  to  the  said  goods,  furniture,  pictures,  &c. 

Lady  Laura  Tollemache,  by  her  answer,  stated,  that  in  the 

year  1795,  the  household  furniture,  linen,  china,  and  glass, 

and  some  of  the  pictures  bequeathed  by  the  wUl  of  Vere  Lord 

Vere,  had  been  sold,  and  the  proceeds  thereof  invested 

*  616    in    securities    bearing    interest,   *  and    which     then 

amounted   to   928Z.  6«.  5d.  four  per  cent  annuities; 

and  that  some  of  the  said  pictures  had  been  destroyed  by  a 

fire  which  happened  at  Hanworth  House,  the  residence  of 

Aubrey,  the  second  Lord  Vere,  and  afterwards  Duke  of  Saint 

Albans :  and  submitted  that  the  late  infant  plaintiff,  Aubrey 

the  fourth  Lord  Vere  and  sixth  Duke  of  Saint  Albans,  did 

not,  upon  his  father's  death,  become  absolutely  entitled  to 

the  said  chattels,  but  that  the  same  had  vested  in  his  father, 

the  preceding  duke  (being  the  third  lord),  as  his  absolute 
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property,  and  then  belonged  to  Lady  Laura,  as  his  personal 
representative. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor, 
in  1820,  when  his  Honor  declared  and  decreed,  amongst  other 
things,  that  Lady  Mary  Deerhurst,  now  Countess  of  Coventry 
(as  adminstratrix  of  the  late  infant  lord  and  duke),  was  abso- 
lutely entitled  to  the  said  goods,  furniture,  pictures,  &c.,  and 
decreed  accounts  to  be  taken  of  the  same,  &c.  (a) 

William,  the  then  Duke  of  Saint  Albans,  and  Lady  Laura 
ToUemache,  severally  appealed  to  the  Lord  Chancellor.  Be- 
fore the  appeals  were  heard  the  late  Duke  William  died, 
whereupon  the  title  of  Lord  Vere  descended  upon  the  .present 
duke,  and  he*  and  the  executors  of  his  father  were  made 
parties  to  the  suit,  by  bill  of  revivor.  The  appeals  were 
heard  before  Lord  Eldon,  and  subsequently  before  Lord 
Ltndhurst,  who,  in  November,  1830,  gave  his  judgment,  and 
ordered  the  said  decree  to  be  affirmed. 

Lady  Laura  ToUemache  now  appealed  to  the  House  of 
Lords  against  so  much  of  the  decree  as  declared  Lady  Cov- 
entry to  be  absolutely  entitled  to  the  chattels  in  question. 

♦  The  Solicitor- General  (Sir  C.  C.  Pepys),  and  Mr.  ♦  617 
Preston^  for  the  appellant.  —  The  gift  was  to  a  class 
of  persons  in  succession,  viz..  Lords  Vere,  and  not  to  indi- 
viduals. The  executory  bequest  of  the  chattels  to  the  person 
who  should  be  first  taker  of  the  title  of  Lord  Vere,  after  the 
death  of  the  survivor  of  the  testator's  widow  and  son,  was  a 
bequest  which  must  of  necessity  vest,  if  it  ever  vested,  in 
some  person  who  either  was  in  existence  at  the  time  of  the  testa- 
tor's death,  or  would  come  into  existence  within  the  compass 
of  a  life  in  being  at  that  time,  or  within  a  few  months  after 
the  dropping  of  such  life ;  and  was  therefore  good  in  law. 
But  the  executory  bequest  over  to  the  person  who  would  be 
Lord  Vere  next  in  succession  after  such  first  taker  of  the 
title,  was  not  a  bequest  which  must  of  necessity  vest  in  any 
person  who  would  be  in  existence  at  the  testator's  death,  or 
within  any  life  then  in  being,  or  twenty-one  years  after  the 

(a)  See  a  full  report  of  the  case,  under  the  title  of  Lord  Deerhurst 
and  others  v.  Duke  of  St.  Albans  and  others,  6  Madd.  282. 
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dropping  of  any  such  life ;  and  therefore  was  not  valid.  The 
executory  bequest  to  the  person  who  should  be' first  taker 
of  the  title  of  Lord  Vere  at  the  tune  of  the  death  of  the  sur- 
vivor of  the  testator's  widow  and  son,  not  being  a  bequest 
which  must  of  necessity  vest  in  a  person  living  at  the  testa* 
tor's  death,  no  gift  over  upon  the  death  of  that  person  could, 
by  the  rules  of  law,  be  good  and  valid,  unless  expressly  mads 
in  favour  of  some  person  who  must  of  necessity  be  in  ex* 
istence,  either  at  the  testator's  death,  or  within  the  compass 
of  some  specified  life  then  in  being,  or  twenty-one  years  after 
the  dropping  of  such  life.  The  testator  might  have  taken 
the  lives  of  one  or  more  person  or  persons  in  existence  at  his 
death,  and  twenty-one  years  after  the  dropping  of  the  last 
of  such  lives,  to  form  a  period  within  which  an  executory 
bequest  of  the  chattels  might  have  vested ;  yet,  as  he  omitted 

to  do  so,  it  was  not  in  the  power  of  the  Court  to  sup- 
*  618    ply  *  that  omission ;  one  reason  for  which  is,  that,  as 

the  testator  would  have  had  all  the  world  to. choose 
his  lives  out  of,  it  is  impossible  to  say  what  lives  he  would 
have  taken;  and  another  reason  is,  that  executory  devise, 
being  an  infringement  on  the  rules  of  the  common  law,  has 
only  been  allowed  on  condition  of  its  not  exceeding  certain 
limits :  Robinson  v.  Leake  ;  (a)  namely,  on  condition  that  it  be 
so  framed  as  that  it  must  vest,  if  at  all,  within  a  certain 
period ;  but  if  that  period  is  not  expressly  defined  in  the  will, 
this  condition  is  not  performed.  The  trust  not  being  ex- 
ecutory, nor  connected  with  any  devise  or  settlement  of  real 
estates,  by  way  of  strict  settlement,  the  words  *^  as  far  as  the 
rules  of  law  and  equity  will  permit "  cannot  operate  to  make 
the  bequests  valid  to  a  greater  extent  than  they  would  be 
without  those  words,  or  allow  of  the  addition  of  any  modifi- 
cation of  ownership  not  expressed  in  the  gift. 

'Mr.  Tinney  and  Mr.  Jtomilly^  for  the  respondents.  —  There 
were  three  several  claimants  to  these  chattels  in  the  Courts 
below :  first,  the  appellant,  as  the  personal  representative  of 
Aubrey,  the  third  Lord  Vere ;  secondly,  the  personal  repre- 
sentatives of  the  infant  Lord  Yere  and  Duke  of  Saint  Albans, 

(a)  2  Meriv.  390. 
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who  are  the  respondents  in  this  appe^  ;  and  third,  the  late 
Lord  Vere,  William  Duke  of  Saint  Albans,  on  whose  death, 
his  representatives,  together  with  the  present  dnke,  were 
made  parties  to  the  suit,  but  they  have  not  joined  in  the 
appeal.  The  question,  therefore,  is  now  between  the  appel- 
lant and  respondents.  The  will  directed  the  chattels  to  go 
with  the  title,  as  far  as  the  rules  of  law  and  equity  woidd 
permit.  Aubrey,  the  third  Lord  Vere,  and  first  grand-* 
son  of  the  testator,  being  in  esse  *  at  the  date  of  the  *  619 
wUl  and  death  of  the  testator,  must  be  considered  as 
tenant  for  life  only ;  and  his  son,  the  ^eat*grandson  of  the 
testator,  was  the  first  tenant  in  tail  of  the  dignity,  and  in  him 
therefore  these  chattels  vested  absolutely:  To  construe  the 
will  differently,  and  hold  them  to  vest  in  the  grandson, 
the  third  Lord,  would  be  tantamount  to  the  striking  out  of  the 
words  ^^  in  trust  for  such  person,  &c.,  as  far  as  the  rules  of 
law,  &c.,  would  permit."  There  was  no  ground  in  this  case 
for  supposing  that  the  period  of  the  suspension  of  the  absolute 
vesting  would  exceed  the  time  allowed  by  the  rules  of  law,  if 
that  period  were  extended  to  the  great^randson  not  bom  at 
the  date  of  the  will,  as  there  never  could  be  any  interval  in 
the  succession  of  Lords  Vere. 

The  above  is  a  mere  outline  of  the  arguments.  They  are 
so  fully  reported,  on  the  hearing  before  the  Yice-Chancellor, 
in  5th  Maddock,  232,  where  the  case  also  is  stated  more  at 
large,  and  on  other  points  which  were  not  now  in  dispute, 
that  the  reporters  did  not  think  themselves  justified  in  re- 
peating  them.  Among  the  cases  cited,  besides  those  men- 
tioned in  the  judgment,  were,  Qawer  v.  QroBvenor ;  (a) 
Trafford  v.  l}rafford;(b)  Foley  v.  Burrell;(c)  Bridgetvater 
V.  Egerton;(ji^  Vaughan  v.  BuT9lem;(e)  Carr  v.  Lord 
JBrrol;  (jg)  Q-ee  v.  Lord  Audley  ;  (A)  Hwrnher^tone  v.  Hwrnher^ 

(a)  Barnard.  54(  S.  C,  5  Madd.  337.  Qi)  3  Atk.  347. 

(c)  1  Bro.  C.  C.  247,  and  4  Bro.  P.  C.  319. 

(O  1  Bro.  C.  C.  280;  S.  C,  1  Ves.  Sen.  122. 

(c)  8  Bro.  C.  C.  101.  (g)  14  Ves.  478. 

(A)  1  Cox,  824. 
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9tone;(a)  Chapman  \.  Br oume ;  (b')  Beard  v.  We8tcott;Qc) 
Blackburn  y.  Stables.  (c2) 

The  Lord  Chancellor  observed,  that  the  case  was 
*  620  *  one  of  considerable  difficulty,  not  so  much  from  any 
doubt  about  the  principles  of  the  law  which  were 
brought  into  discussion,  for  they  were  settled  and  clear 
enough,  but  the  difficulty  he  felt  was  in  the  application  of 
them  to  the  very  peculiar  circumstances  of  this  devise.  It  was 
to  be  regretted  that  no  reasons  were  given  for  the  decision 
to  which  the  Court  below  had  come.  He  advised  their  Lord- 
ships  to  postpone  the  consideration  of  the  case. 

August  15. 

The  Lord  Chancellor.  —  My  Lords,  this  was  an  appeal 
from  a  decree  of  the  present  Master  of  the  Rolls,  when  he 
was  Vice-Chancellor ;  for  it  was  decided  originally  as  far  back 
as  the  year  1820.  It  turns  on  a  question  of  great  difficulty, 
and  of  great  novelty,  in  the  construction  of  a  will.  The  will 
is  that  of  the  first  Lord  Yere,  created  Baron  Vere,  and  who 
died  in  October,  1781.  By  that  part  of  his  will  on  which  the 
question  arises,  he  gave  and  bequeathed  to  trustees  all  his 
household  goods,  furniture,  pictures,  books,  and  so  on,  and  all 
his  plate,  being  in  his  mansion-house  at  Hanworth,  upon  trust 
for  his  wife,  during  her  life ;  and  after  her  death,  to  his  son 
Aubrey  Beauclerk,  during  his  life  ;  and  after  the  death  of  the 
survivor  of  those  two,  who  were  both  named,  instead  of  giv- 
ing  it  to  any  one  individual  by  name,  or  to  any  number  of 
individuals  by  name,  and  to  their  first  and  other  sons, — 
which  would  have  carried  estates  for  life  first  to  the  persons 
named,  and  afterwards  an  absolute  interest,  being  personalty, 
to  the  unborn  issue  of  the  taker  of  the  last  life-estate, — 
instead  of  doing  that,  he,  for  the  purpose  of  going  as  near  as 
the  law  would  permit  him  to  create  a  perpetuity,  adopted 
a  course  which  has  given  rise  to  all  this  difficulty; 
*  621  •  he  has  given  this  part  of  his  personal  property  in 
trust  for  such  persons  as  should  from  time  to  time 

(a)  1  P.  Wms.  332.  (6)  3  Burr.  1626.     * 

(c)  6  Taunt.  392.  {d)  2  Yes.  k  Bea.  367. 
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be  JiOrd  Y ere ;  it  being  his  will  and  intention  and  sole  motive 
for  making  this  disposition,  that  the  same  goods,  furniture, 
pictures,  and  so  forth,  after  the  decease  of  his  wife  and  son, 
should  from  time  to  time  go  and  ^^  be  held  and  enjoyed  with 
the  title  of  the  family,  as  far  as  the  rules  of  law  and  equity 
w^l  permit."  He  left  his  said  son,  and  also  his  widow.  Lady 
Vere,  surviving  him ;  Lady  Vere  took  this  personalty  by  force 
of  the  first  limitation ;  and  the  son  surviving  her,  took  after 
her  by  force  of  the  second  limitation ;  and  then  the  lordship 
of  Vere  went  to  his  son  Aubrey,  the  third  Lord  Vere,  fifth 
Duke  of  Saint  Albans,  who  died  in  1815,  having  married,  for 
his  first  wife,  Jane  Moses,  and  for  his  second  wife,  Louisa 
Grace  Manners.  By  the  first  marriage  he  had  issue  the  re- 
spondent, Mary,  Coimtess  of  Coventry ;  by  his  second  he  had 
issue  Aubrey,  the  fourth  Lord  Vere  and  sixth  Duke  of  Saint 
Albans,  who  was  born  in  1815,  and  died  in  February,  1816, 
a  few  months  old,  leaving  as  representing  him  by  administra- 
tion.  Lady  Coventry,  his  sister  of  the  half-blood.  She  and 
Lord  Coventry,  in  her  right,  are  the  respondents  who  have 
obtained  the  decision  of  the  Court  below.  Louisa  Grace 
Manners,  the  then  Duchess  of  Saint  Albans,  was  made  execu- 
trix of  the  will  of  her  husband,  the  third  Lord  Vere ;  and 
Lady  Laura  ToUemache,  as  her  executrix  and  personal  repre- 
sentative, is  the  appellant,  and  claims  under  Aubrey,  the 
third  Lord  Vere,  of  whom  also  she  is  personal  representative. 

It  is  manifest  that  Lady  Laura  ToUemache  must 
prevail,  if  Aubrey,  third  Lord  Vere,  took,  under  *  the  *  622 
limitation  of  the  will,  an  absolute  interest  in  this  per- 
sonalty :  she  represents  his  executrix,  being  the  executrix  of 
that  executrix.  It  is  equally  clear  that  if  Aubrey,  the  fourth 
Lord  Vere,  took  an  absolute  estate,  then  Lady  Coventry,  as 
representing  lum,  takes  an  absolute  interest  in  this  person- 
alty. It  is  also  clear  that  Aubrey,  the  fourth  Lord  Vere, 
took  that  absolute  interest,  if  the  gift  was  by  limitation  over 
to  "  Lord  Vere  "  such  as  to  carry  an  estate  for  life  only  to 
Aubrey,  the  third  Lord  Vere,  he  being  in  esse  at  the  date  of 
the  will  and  at  the  death  of  the  testator ;  and  consequently 
his  first  unborn  son  would  take  an  absolute  interest.  The 
question,  therefore,  resolves  itself  into  this,  whether  or  not 
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the  testator  has  done  that  which  the  roles  of  law  permii, 
when  he  made  a  limitation,  —  not  to  a  series  of  persons  in 
esse^  and  to  the  survivor  of  them,  and  to  the  first  and  other 
sons  of  that  survivor,  —  but  a  limitation  to  one  person  in  es9e 
by  name  as  purchaser,  with  remainder  to  all  persons  who 
^'  from  time  to  time  should  successively  become  Lord  Vere, 
as  far  as  the  rules  of  law  and  equity  would  permit ; "  from 
which  last  limitation  this  implication  is  sought  to  be  raised, 
that  the  first  unborn  issue  of  the  last  person  answering  the 
description  of  Lord  Vere,  and  in  esse  at  the  time  of  the  will 
and  the  death  of  the  testator,  should,  according  to  the  analogy 
of  the  rules  of  law,  take  an  absolute  interest,  the  prior  taker 
only  taking  an  estate  for  life. 

My  Lords,  that  is  a  question  of  difficulty,  and  undoubtedly 
without  precedent ;  for  the  three  cases  which  h^ve  been 
referred  to,  when  examined,  throw  upon  it  but  a  faint  glim- 
mering of  light,  if  indeed  they  throw  any  light  at  all 
*  628  on  it ;  and  I  am  bound  to  say,  *  with  respect  to  the 
ease  of  The  Duke  of  Newcastle  v.  The  Oou/ntess  of  lAnr 
eoln^  (a)  that  although  there  may  be  somewhat  of  a  principle 
there  laid  down  which  has  a  remote  bearing  upon  this  ques- 
tion, yet  it  carries  you  hardly  a  step  on  the  way  in  deciding 
the  present  case.  With  regard  to  the  case  of  Robinson  v. 
Leakey  (5)  much  relied  on  by  the  appellant's  counsel,  there  is 
doctrine  there  laid  down  which  no  man  can  dissent  from, 
and  which  is  indeed  equally  admitted  by  the  respondents ;  I 
mean  what  Sir  William  Grant  says  in  l^e  passage  cited  for 
the  appellant  and  relied  on  in  the  argument.  As  to  the  case 
of  Proctor  v.  Hie  Bishop  of  Bath  and  WeUs^  (c)  I  am  not 
prepared  to  deny  that  there  may  be  in  that  case  some  bearing, 
or  rather  I  should  say,  some  analogy  between  the  principle 
which  governed  the  decision  in  that  case,  and  the  prin- 
ciple which  must  govern  the  present.  But  the  case  itself 
was  wholly  different ;  for  it  was  a  limitation  to  A.  for  life, 
and  remainder  to  such  son  of  B.,  if  any,  as  should  be  educated 
for  the  church  and  enter  into  holy  orders ;  the  question  ari»- 
ing  on  an  advowson  limited  in  the  settlement.    Now  it  is 

(a)  3  Ves.  Jr.  387,  and  12  Ves.  218.  (6)  2  Meriv.  363. 

(e)  2  H.  Bl.  858. 
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perfectly  dear,  that  by  law  you  cannot  limit  to  any  person 
any  interest  of  any  kind,  which  should  go  nearer  to  a  per- 
petuity than  the  life  or  lives  in  esse  and  twenty-one  years, 
and  the  period  of  gestation,  which  is  a  few  months ;  and 
althox^h  the  late  decision  in  the  case  of  Cekiell  v.  Palmier^  (a) 
in  which  your.  Lordships  were  assisted  by  the  Judges,  carries 
the  principle  to  the  full  length,  —  a  principle  undoubtedly 
repugnant  to  the  original  grounds  of  the  rule,  but  adopted  in 
conformity  with  decisions  of  an  old  date,  and  with  th^ 
general  understanding  and  practice  *  of  the  profession ;  *  624 
— yet  in  laying  down  that  principle,  when  your  Lord- 
ships held  that  a  man  may  add  the  term  of  twenty-one  years, 
as  it  were  in  gross,  to  the  life  or  lives,  and  the  survivor  of  the 
fives,  in  being,  without  any  regard  to  infancy,  or  any  other 
circumstance,  you  at  the  same  time  held  that  he  cannot  add 
any  number  of  months  to  that  term  in  gross — thus  excluding 
the  time  added  for  gestation,  unless  the  fact  exists,  and  in  so 
far  recurring  to  the  original  grounds  of  the  rule.  It  has  been 
said  that  Cadell  v.  Palmer  went  further  than  the  former 
cases ;  it  went  in  my  opinion  no  further  4}han  at  least  one 
case  of  great  authority,  and  decided  in  this  House,  thQugh  it 
may  have  gone  further  than  the  original  reason  of  the  rule 
authorized ;  it  laid  down  this  for  law,  and  no  more,  that  you 
may  add  to  a  life  or  lives  in  being  the  period  of  twenty-one 
years  in  gross ;  but  on  this  point  your  Lordships  said,  after 
consulting  the  Judges,  that  you  may  not  add  any  period  for 
gestation,  except  where  gestation  actually  happens. 

That  case  is  totally  different  in  principle,  and  does  not 
meet  this  case,  and  does  not  carry  us  one  step  further  in  the 
argument  than  the  case  of  Proctor  v.  The  Bishop  of  Bath  and 
Wells,  No  man  could  have  made  a  limitation  to  the  unborn 
children  of  B.,  first  giving  the  estate  to  A.,  and  limiting  it  to 
the  unborn  issue  of  B.,  when  he  should  be  educated  for  the 

9 

church  and  enter  into  holy  orders:  first,  because  it  is  too 
remote  a  contingency  (that  perhaps  applies  to  this  case  upon 
principle) ;  but  secondly,  which  is  decisive,  because  before 
the  age  of  twenty-three  he  cannot  be  in  deacon's  orders, 
and  before  twenty-four  he  cannot  be  in  full  priest's  orders. 

(a)  1  a.  &  Fin.  872. 
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Therefore  there  are  at  least  two  or  three  years  beyond  what 
the  law  allows,  even  according  to  the  established  rule,  as 

expounded  in  Cadell  v.  Palmer^  of  this  term  of  twenty- 
*  625    one  years  in  gross  *  being  added  to  the  life  or  lives  in 

being.  I  do  not  then  think  that  the  case  of  Proctor  v. 
The  Bishop  of  Bath  and  Wells  is  applicable  to  the  present 
case;  certainly  it  cannot  be  said  to  rule  it;  almost  as  certainly 
it  affords  but  little  assistance  in  deciding  it :  and  what  little 
assistance  it  does  give  us,  is  in  favour  of  the  appellant,  rather 
than  of  the  respondents.  We  are,  therefore,  compelled  to 
have  recourse  to  principle;  and  so  regarding  the  question, 
first  of  all,  we  may  admit  that  the  testator  might  have  done 
successfully  what  he  has  attempted  to  do,  if  he  had  been- 
minded  to  take  another  course ;  he  might  have  so  contrived 
as  that  every  one  person  who  successively  became  Lord  Vere, 
should  take  a  life  interest,  and  that  thus  the  unborn  is^ue  of 
the  last  taker  should  have  the  fee-simple,  by  giving  him  what 
would  be  an  estate  tail  in  realty,  and  consequently  an  abso- 
lute interest  in  personalty.  All  this  may  be  admitted:  he 
might  have  annexed  the  chattel  interest  to  land  entailed  to  a 
certain^  succession  of  heirs,  in  such  a  manner  as  to  carry  the 
chattels  to  certain  of  the  uses  of  that  settlement,  and  so  to 
accomplish  his  object.     We  need  not  dispute  that. 

But  now  let  us  pause  for  one  moment,  and  consider  how 
difficult  it  is  to  annex  chattels  personal  to  a  title,  whether  the 
title  is  a  series  of  estates  for  life,  or  a  series  of  estates  of 
inheritance,  either  in  fee-simple  or  fee-tail ;  a  fee-simple  after 
the  manner  of  a  Scotch  entail,  which  amounts  to  fee  upon 
fee  indefinitely,  only  prescribing  certain  rules  of  enjoyment, 
certain  conditions  annexed,  and  giving  a  certain  course  of 
succession ;  a  fee-tail,  such  as  we  know  in  England.  If  it  is 
a  series  of  estates  for  life,  how  can  any  one,  without  an  Act 

of  Parliament,  annex  the  enjoyment  of  personalty  to 
•626    a  succession  of  life-estates  *in  a  dignity?    If  on  the 

other  hand  it  is  an  estate  in  fee-tail,  then  from  the  course 
of  the  reasoning  to  which  I  have  referred,  annexing  an  estate  in 
chattels  to  an  estate  in  fee-tail,  should  seem  to  give  a  fee- 
simple  to  the  first  taker  in  those  chattels.'  But  here  is  a 
totidly  new  invention,  and  a  kind  of  limitation  not  known  to 
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the  law,  treating  Lord  Vere  as  if  he  were  a  corporation  with 
perpetual  succession,  —  treating  ^^  Lord  Vere  "  as  if  he  were 
something  known  to  the  law,  and  different  from  a  person,  but 
were  a  succession  of  persons ;  and  though  true  it  is  that  the 
third  Lord  Vere  was  alive  at  the  time  of  the  will,  and  you 
only  give  to  the  fourth  Lord  Vere,  his  unborn  issue,  that 
which  the  rules  of  law  would  enable  you  to  give  if  the  event 
had  happened,  it  does  not  follow  because  you  are  wise  after 
the  event,  that  therefore  you  are  to  put  a  construction  on  the 
instrument  which  you  have  no  right  to  do,  to  meet  that  which 
has  accidentally  happened  after  the  date  of  the  instrument. 
In  the  next  place  he  gives  a  life-estate  to  certain  persons ;  he 
gives  to  Lord  Vere,  whoever  he  may  be,  however  short  he 
may  live,  or  however  long  he  may  live,  new  estates  and  new 
successions  to  be  enjoyed  at  the  caprice  of  individuals,  and  to 
shift  from  one  to  another,  following  no  rule  or  analogy,  and 
in  many  respects  —  as  I  shall  presently  show — resting  on 
totally  different  grounds  from  those  of  landed  succession. 
The  law  knows  what  you  mean,  when  you  say  a  person 
coming  in  esse^  a  person  continuing  in  esscj  and  a  person 
ceasing  to  exist ;  a  person  comes  in  esse  in  one  way  alone,  by 
being  bom  into  the  world ;  continues  in  esse  by  living ;  ceases 
to  exist  by  death  ;  all  those  things  are  known  in  law, 
and  guiding  yourself  by  this,  which  is  fixed  *and  *627 
known,  and  referring  to  those  familiar  events,  you  may 
leave  your  personal  chattels  and  real  estate,  by  the  rule  of 
law ;  but  a  peer  does  not  come  into  existence  in  the  same 
way ;  a  peer  neither  comes  in  esse,  or  continues  in  esse^  or 
ceases  to  be,  by  any  such  rules,  in  any  such  way. 

That,  my  Lords,  leads  me  to  a  most  material  consideration 
in  this  case,  as  it  leads  me  to  refer  to  the  very  able  argument 
of  the  learned  counsel  for  the  respondents,  which  impeded 
me  for  a  long  time  in  the  conclusion  to  which  I  saw  I  must 
ultimately  come.  He  said  that,  after  aU,  the  rule  was  not 
violated  in  any  way,  as  the  lordship  of  Vere  was  to  go  to  the 
heirs  male  of  the  body  of  the  first  patentee,  one  after  another, 
and  of  course  there  never  could  be  any  interval ;  that  one 
must  succeed  the  other,  and  there  never  could  be  any  over- 
stepping of  the  boundary  of  the  twenty-one  years.  I  do  not 
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light  in  the  authorities  to  guide  his  patiii.  It  was  then  argued 
before  my  noble  and  learned  friend  who  immediately  pre- 
ceded me,  Lord  Lyndhubst,  and  he  gave  judgment  in  affirm- 
ance of  the  decree  below,  but  he  gave  it  the  day  of  his 
quitting  the  Great  Seal ;  and  as  it  was  handed  to  the  registrar 
without  reasons,  of  course,  in  these  circumstances  his  Lord- 
ship was  very  properly  slow  to  reverse  his  Honor's  judgment. 
I  should  probably  have  done  the  same  thing,  if  I  had  felt  any 
grave  doubt  on  the  matter.  To  say  that  I  move  your  Lord- 
ships to  reverse  this  judgment,  with  perfect  confidence,  and 
with  no  doubt,  would  be  taking  a  liberty  with  the  facts  of 
the  case,  which  its  acknowledged  difficulty  makes  me  feel 
little  disposed  to  do.    But  I  am  sure  that  I  am  pursuing  the 

safest  course  in  abiding  by  established  rules  of  law,  and 
*  638   in  showing  a  marked  *  disinclination  to  minister  to  such 

fanciful  designs ;  to  aid  the  inventors  of  capricious  lim- 
itations of  new  estates,  of  estates  shifting  and  springing  accord- 
ing to  rules  which  are  wholly  unknown  in  the  ordinary  course 
of  practice  and  decision,  and  unauthorized  by  any  precedent. 
I  do  freely  acknowledge  that  some  of  the  arguments  I  have 
used,  I  mean  particularly  respecting  the  attainder  and  abey- 
ance, would  apply,  not  merely  to  the  case  of  Aubrey  the 
fourth  Lord  Vere,  but  in  some  degree  to  Aubrey  the  third 
Lord  Vere :  I  felt  all  along  the  possibility  of  such  applica- 
tion ;  but  beside  its  much  more  pointed  application  to  the 
case  at  bar,  I  am  bound  by  decision  and  authority  in  the  one 
case ;  I  must  run  in  the  face  of  authority  if  I  denied  the 
third  Lord  Vere's  right;  but  I  have  no  decision  nor  any 
authority  supporting  the  other. 

These  are  the  reasons  which  have  influenced  me  in  the 
conclusion  to  which  I  have  come  ;  I  have  the  satisfaction  of 
thinking  that,  after  an  able  and  learned  argument  at  the  bar, 
I  have  come  to  a  conclusion  which  it  did  not  appear  possi- 
ble to  avoid  without  introducing  new  law ;  and  therefore  I 
move  your  Lordships  that  the  decree  of  the  Court  below  be 
reversed,  but  without  costs. 

The  decree  was  accordingly  reversed. 
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HOWARD  V.  DIGBY. 

1834. 

Henry  Howard,  Esq Appellant. 

The  Right  Honourable  Earl  Dioby   .     .     •     Respondent. 

Husband  and  Wife.    Arrears  of  Pin-money, 

The  Duchess  of  Norfolk  was  entitled,  under  the  trusts  of  the  settlement 
made  in  contemplation  of  her  marriage  with  the  duke  in  1771,  to  two 
annuities  of  7002.  and  800/. ,  charged  by  way  of  pin-money,  upon  estates 
to  which  the  duke  was  entitled  for  his  life.  The  duke  received  all  the 
rents  and  profits  of  the  estates,  and  maintained  the  duchess  according 
to  her  rank,  up  to  the  time  of  his  death  in  1815.  In  1816  the  duchess 
was  found  to  have  been  a  lunatic,  without  lucid  intervals,  from  1782, 
and  she  continued  so  until  1820,  when  she  died  intestate.  Her  per- 
sonal representative  claimed  from  the  personal  representative  of  the 
duke,  arrears  of  the  pin-money  from  1782  to  1815.  Held,  by  the  Lords, 
reversing  the  decree  of  the  Court  below,  that  the  personal  representar 
tive  of  the  duke  was  entitled  to  set  off  any  payments  made  by  the 
duke  in  respect  of  the  pin-money,  against  a  claim  for  the  arrears  by 
the  duchess  during  her  lifetime,  and  that  the  personal  representative  of 
the  duchess  was  not  entitled  to  any  arrears  of  her  pin-money.' 

June  19,  21,  and  30. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor. 
The  appellant  was  the  executor  of  Charles  late  Duke  of  Nor- 
folk, the  respondent  was  the  personal  representative  of  the 
late  Dowager  Duchess  of  Norfolk,  and  the  suit  was  instituted 
for  the  purpose  of  recovering  alleged  arrears  of  annuities,  in 
the  nature  of  pin-money,  secured  to  the  duchess,  by  indent- 
ures of  lease,  release,  and  settlement,  bearing  date  March, 
1771,  being  the  settlement  made  previously  to  and  in  contem- 

*  See  Moore  v.  Barber,  11  Jur.  N.  S.  539;  Rowley  v.  Unwin,  2  K.  &  J. 
138,  142. 
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plation  of  the  marriage  of  the  duchess,  then  Miss  Fran- 
♦  635  ces  Fitzroy  Scudamore,  *  with  the  Duke  of  Norfolk, 
then  the  Honourable  Charies  Howard.  Under  and  by 
virtue  of  that  settlement,  and  in  the  events  which  happened, 
the  duchess  became  entitled  in  1777,  to  receive  during  the 
joint  lives  of  herself,  and  of  the  duke  her  husband,  one  annu- 
ity or  clear  yearly  rent-charge  of  300Z.  out  of  estates  of  the 
duke,  in  augmentation  of  the  pin-money  secured  to  her  out  of 
estates  of  which  she  herself  had  been  seised  in  fee-tail  before 
her  marriage  ;  and  in  1782  she  became  entitled  to  receive  in 
like  manner  out  of  these  last-mentioned  estates,  another 
yearly  rent-charge  of  700Z.  for  her  separate  use  for  pin-money, 
in  lieu  of  the  yearly  sum  of  600Z.  theretofore  payable  for  such 
pin-money,  and  in  addition  to  the  said  yearly  rent-charge  of 
300Z.  (The  settlement  is  stated  more  at  large  by  Mr.  Simons, 
in  his  report  of  the  case  in  the  Court  below,  vol.  4,  p.  588.) 

Charles,  Duke  of  Norfolk,  died  in  December,  1815,  havii^ 
by  his  will  appointed  the  appellant  his  executor,  who  duly 
proved  the  same,  and  thereby  became  the  duke's  legal  per- 
sonal representative.     Under  a  commission  of  lunacy  issued 
against  the  duchess  in  April,  1816,  she  was  found  to  have 
been  a  lunatic,  without  lucid  intervals,  from  December,  1782. 
By  an  order  of  the  Lord  Chancellor,  made  in  August,  1817, 
the  custody  of  her  person  and  estate  was  granted  to  the 
respondent  and  two  other  gentlemen ;  and  they,  by  another 
order  of  the  Lord  Chancellor,  made  in  August,  1819,  were  at 
liberty  to  institute  a  suit  for  the  recovery  of  the  arrears  of  the 
said  yearly  rent-charges  of  700Z.  and  300Z.,  from  1782,  the 
time  from  which  the  duchess  was  found  to  have  been  a  lu- 
natic, to  the  time  of  the  duke's  death.    A  bill  was 
♦686    accordingly  filed  ♦by  the  committee  of  the  duchess 
against  the  appellant  as  the  duke's  executor,  and  oth- 
ers, but  before  any  further  proceedings  were  had,  the  duchess 
died  intestate,  in  October,  1820,  and  letters  of  administration 
of  her  personal  estate  were  granted  to  the  respondent,  who 
thereby  became  her  legal  personal  representative,  and  as  such 
he  filed  the  present  bill.     (The  interest  of  the  committees  of 
the  duchess  having  been  determined  by  her  death,  their  bill 
was  dismissed.) 
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The  cause  came  on  to  be  heard  before  the  Vice-Chancellor, 
and  his  Honor,  by  his  decree  dated  November,  1831,  declared 
that  all  the  arrears  claimed  (lOOOZ.  a  year  from  1782  to  1815) 
were  due  to  the  estate  of  the  late  duchess,  and  directed  the 
appellant,  admitting  assets  of  the  duke's  estate,  to  pay  the 
same  to  the  respondent,  with  costs,  (a) 

That  decree  was  the  subject  of  this  appeal. 

Sir  Charles  Wetherell  and  Sir  William  Home^  for  the  appel-  . 
lant.  —  Our  first  proposition  is,  that  a  claim  for  arrears  of 
pin-money  has  in  no  case  been  allowed  to  be  carried  farther 
back  than  a  year,  or  at  most,  a  year  and  a  fraction.  In  one 
case  only  was  the  fraction  added  to  the  year :  Countess  of 
Warwick  v.  Edwards ;  (6)  and  that  was  by  reason  of  the 
peculiarity  of  the  circumstances,  and  because,  as  it  was  there 
said,  ^^  it  made  little  difference."  In  all  other  cases  of  pin- 
money  the  account  for  arrears  was  limited  to  a  year,  and  that 
limitation  is  now  the  rule  of  the  Court  of  Chancery.  Thomas 
V.  Bennett^  (c)  Fowler  v.  Fowler^  (d)  Lord  Townshend 
V.  Windham,  (e)  But  it  is  *  alleged  that  the  circum-  ♦  687 
stances  of  the  present  case  constitute  an  exception  to 
the  rule,  inasmuch  as  the  Duchess  of  Norfolk  having  been  a 
limatic  from  the  year  1782,  was  incapable  of  giving  a  receipt 
for  her  pin-money,  or  of  consenting  that  her  husband  might 
receive  it  for  his  own  use,  or  of  entering  into  any  legal  con- 
tract respecting  it.  Could  that  unfortunate  circumstance, 
even  if  it  were  proved  that  the  disability  continued  uninter- 
rupted by  lucid  intervals,  keep  alive  this  claim  for  thirty-three 
years,  when  it  is  admitted  that  the  duke  maintained,  during 
all  that  time,  an  establishment  for  this  distinguished  lady 
suitable  to  her  rank,  expending  a  sum  far  exceeding  the  ^ 
annuities,  in  providing  for  her  clothes,  jewels,  and  aU  such 
other  ornaments  and  articles  of  comfort  or  necessity  as  are 
the  objects  contemplated  by  the  provision  of  pin-money  ? 

The  second  proposition  which  we  imdertake  to  support  is, 
that  at  <all  events  there  should  be  a  reference  to  the  Master 

(a)  See  Iub  Honor's  judgment,  4  Sim.  601. 

(6)  1  Eq.  Cas.  Abr.  140,  c.  7.  (c)  2  P.  Wms.  841. 

(cQ  3  P.  Wms.  853.  (e)  2  Yes.  Sen.  7. 
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to  take  an  account,  and  the  appellant  ought  to  be  at  liberty  to 
set  off  against  this  claim,  the  sums  expended  by  his  testator 
for  the  duchess,  in  supplying  her  with  those  things  to  which 
pin-money  is  usuaUy  appUed.  The  decree  appealed  from, 
instead  of  directing  such  reference,  ordered  the  payment  of 
the  accumulations  of  the  annuities  for  thirty-three  years, 
without  deduction. 

The  Vice-Chancellor  seemed  by  his  judgment  to  have 
viewed  the  provision  for  pin-money  in  the  marriage  settlement, 
as  if  it  were  separate  estate  to  the  use  of  the  wife  in  the  ordi- 
nary sense ;  and  his  Honor  further  seemed  to  make  a  distinction 
in  respect  that  the  annuity  of  7002.  was  to  issue  out  of  the 

lady's  own  property.   Both  these  views  were  erroneous. 
♦  638    It  could  not  make  any  difference  in  the  nature  of  ♦  the 

annuity,  whether  it  was  to  issue  out  of  what  was  origi- 
nally the  husband's  estate,  or  out  of  what,  before  the  mar^ 
riage,  was  the  wife's  own  estate.  Pin-money  should  not  be 
confounded  with  the  wife's  separate  estate  generally.  The 
Vice-Chancellor  was  drawn  into  the  error  of  confounding 
these  different  provisions  by  that  part  of  the  settlement,  by 
which  ^^  it  was  declared  and  agreed  that  the  same  annuities 
were  so  limited  to  them  (the  trustees)  upon  trust  that  they 
should  from  time  to  time  pay,  apply,  and  dispose  of  the  said 
several  annuities  of  500 J.  and  700Z.,  or  such  of  them  as  shoiild 
become  due  and  payable  by  quarterly  pajrments,  under  which 
the  said  trustees  should  become  entitled  to  receive  the  same, 
unto  such  person  or  persons  only,  and  for  such  intents  and 
piurposes  only,  as  the  said  Frances  Fitzroy  Scudamore  should 
by  any  writing  or  writings  to  be  signed  with  her  hand,  from 
time  to  time,  notwithstanding  her  coverture,  direct  or  appoint ; 
and  in  default  of  such  direction  or  appointment,  and  in  the 
mean  time  until  the  said  Frances  Fitzroy  Scudamore  should 
make  any  such  direction  or  appointment,  should  pay  the  said 
several  annuities  of  5001.  and  700Z.,  as  the  same  should  be 
severally  had  and  received,  or  so  much  thereof  whereof  she 
should  make  no  such  direction  or  appointment,  into  the  proper 
hands  of  the  said  Frances  Fitzroy  Scudamore,  for  the  sole 
and  separate  use  and  benefit  of  her  the  said  Frances  Fitzroy 
Scudamore,  exclusive  of  the  said  Charles  Howard,  who  was 
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not  to  intermeddle  therewith,  nor  was  the  same  to  be  subject 
to  his  debts  or  engagements ;  and  the  receipts  and  discharges 
of  the  said  Frances  Fitzroy  Scndamore,  and  of  such  persons  as 
she  should  from  time  to  time  direct  or  appoint*to  receive 
all  or  part  of  *  the  said  annuities  or  yearly  rents  of  500Z.  *  689 
and  700{.,  as  the  same  should  become  due  and  payable, 
should  be  good  and  effectual  releases  and  discharges."  The 
term  "  pin-money  "  was  not  used  in  that  part  of  the  settlement, 
but  in  other  parts  of  it  the  annuities  were  expressly  named  as 
**  pin-money,"  and  the  appellant  was  thereby  relieved  from  all 
difficulty  as  to  the  intention  of  the  parties  and  the  destina- 
tion of  the  provision.  It  was  material  on  that  part  of  the  case 
to  observe,  that  the  duke  had  settled  on  the  duchess  by  way  of 
jointure,  2000Z.  a  year  out  of  the  Norfolk  estates,  and  that 
on  his  death  without  issue,  she  again  became  entitled  in  pos- 
session to  the  rents  and  profits  of  her  own  estates,  which 
were  of  very  considerable  amount.  The  accumulations  of 
the  excess  of  this  large  income,  beyond  the  expenditure  of 
the  duchess,  for  several  years  before  her  death,  fell  into  her 
personal  estate  for  the  benefit  of  her  next  of  kin.  These 
considerations  would  have  been  ingredients  in  the  cause,  if 
the  Court  below  had  directed  a  reference  to  the  Master. 

The  trustees  of  this  pin-money  made  no  demand  for  arrears 
on  the  duke  during  his  life ;  they  well  kniew  that  the  duke  had 
expended  a  far  larger  sum  on  the  objects  of  pin-money.  But 
supposing  they  had  filed  a  bill  in  Chancery  for  such  alleged 
arrears,  would  not  that  Court  have  answered,  ^^  quamdiu  the 
lady  is  supplied  by  her  husband  with  aU  that  her  situation 
requires,  and  she  is  imable  to  spend  any  more,  these  annuities, 
if  raised,  must  be  for  the  benefit,  not  of  the  lady,  but  of  some 
unborn  relative,  some  future  next  of  kin :  therefore  you  shall 
not  be  allowed  to  raise  an  accumulating  fund  out  of 
the  husband's  property,  for  the  purchase  *  of  ornaments  *  640 
with  which  the  lady  is  sufficiently  supplied  by  the  hus- 
band." Had  the  trustees  made  such  a  demand,  the  duke 
would  have  been  forced,  in  his  own  defence,  to  take  out  a 
commission  of  lunacy  against  the  duchess,  and  the  Lord 
Chancellor,  sitting  in  the  matter  of  the  limacy,  would  have 
ordered  an  account  to  be  taken  by  the  Master  of  what  was 
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expended  by  the  duke,  the  establishment  kept  for  the  duchess 
at  Holmlacy,  and  on  such  objects  as  are  contemplated  by  the 
provision  of  pin-money.  Was  there  any  just  reason  for  refus- 
ing a  like  accoudt  to  the  duke's  executor,  against  this  claim 
by  the  representative  of  the  duchess?  Had  the  Duke  of 
Norfolk  survived  the  duchess,  these  arrears  would  all  belong 
to  him ;  the  absence  of  all  provision  in  the  settlement  for  the 
contingency  of  the  lady's  becoming  a  lunatic,  most  clearly 
shows  that  the  parties  to  it  never  contemplated  the  accumu- 
lating of  this  fund. 

That  which  is  in  this  settiement  called  pin-money,  is  what 
the  law  considers  the  wife's  actual  expenditure  during  cover- 
ture. The  only  peculiarity  in  the  provision  is,  that  it  is 
secured  to  the  wife  by  means  of  trustees.  If  the  vnfe  be 
unable  to  spend  it,  on  what  grounds  are  the  arrears  demanded, 
or  for  what  purposes  is  the  fund  to  be  applied,  the  coverture 
being  at  an  end,  and  the  wife  being  dead  ?  Even  during  the 
coverture  this  demand  could  not  be  sustained  at  law,  if  it 
were  there,  as  it  is  here,  admitted  that  the  husband  main- 
tained the  wife  in  a  way  suitable  to  her  rank.  It  is  probable 
that  the  duke  would  not  have  kept  up  the  establishment  at 
Holmlacy  were  it  not  for  the  unfortunate  situation  of  the 
duchess ;  it  is  certain  that  he  in  no  way  limited  her  expenses. 

*  641  [The  Lord  Chancellor. —  If  a  *  tradesman  furnishes 
the  wife  with  apparel  suitable  to  her  station,  and  not 
being  paid  by  her,  brings  an  action  against  the  husband,  would 
it  be  an  answer  to  the  action  that  the  husband  allowed  pm» 
money  f  Could  he  retain  the  pin-money  to  protect  himself 
against  the  action  ?  There  are  cases  at  common  law  which 
protect  the  husband  if  he  had  paid  the  wife's  allowance, 
but  they  are  cases  of  separate  maintenance  during  separation. 
Mar%hall  v.  Rutter.  (a)  ] 

There  is  no  doubt  on  that  point;  separate  allowance  is  by 
contract,  and  so  is  pin-money ;  and  if  the  sums  agreed  upon 
for  either  provision  be  applied  by  the  husband  to  the  objects 

(a)  S  T.  B.  646. 
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contemplated  by  the  agreement,  he  cannot  be  obliged  to  pay 
it  again. 

The  decree  of  the  Court  below  was  against  the  current  of 
authorities ;  and  it  was  a  strong  proof  that  the  Vice-Chancel- 
lor  had  only  a  confused  notion  of  this  case,  when  he  applied 
in  favour  of  the  respondent  those  decisions  which  clearly 
supported  the  argument  for  the  appellant.  In  Powell  v. 
Hanhey^(a)  which  was  a  case  of  property  settled  to  the 
separate  use  of  the  wife,  Lord  Magcx.esfield  said,  *^  as  to  the 
case  of  separate  maintenance,  the  Court  took  notice  that 
the  husband^s  maintaining  the  wife  barred  the  wife's  claim  in 
respect  thereof:  so  if  there  should  be  a  provision  for  the  wife's 
separate  use  for  clothes,  if  the  husband  finds  those  clothes,  the 
^e'8  claim  wiU  be  thereby  barred."  U  that  be  incontrovert- 
ible  doctrine  in  respect  to  a  wife  of  sound  mind,  would  it  not 
be  much  stronger  in  favour  of  a  husband  who  supplied  a  wife 
of  unsound  mind  with  all  that  her  iinfortunate  situation  re- 
quired ?  In  another  part  of  his  judgment  in  that  case. 
Lord  Macclesfield  laid  it  down  that  it  ^^  was  *  not  mate-  *  642 
rial  whether  the  allowance  or  maintenance  money  was 
provided  out  of  that  estate  which  was  originally  the  husband's, 
or  out  of  what  was  the  wife's  own  estate,"  an  observation 
which  was  directly  opposed  to  the  distinction  attempted  to 
be  made  in  behalf  of  the  respondent  in  this  case.  The  case 
of  Fowler  v.  Fowler  (6)  was  still  more  applicable,  because 
that  was  a  case  of  pin-money.  Lord  Talbot  there  said, 
**  when  pin-money  is  secured  to  the  wife,  and  the  husband 
finds  her  in  clothes  and  necessaries,  that  is  a  bar  to  any 
arrears  of  pin-money  incurred  during  such  time.  The  other 
cases  cited  and  much  relied  upon  for  the  respondent  in  the 
argument  before  the  Court  below,  were  The  Attomey^Q-eneral 
V.  Pamther^  (<?)  and  Brodie  v.  Barry,  (d)  Both  these  were 
cases  of  separate  estate  to  the  use  of  the  wife,  who  was  of 
unsound  mind ;  and  Lord  Chancellor  Thurlow,  making  an 
order  in  the  former,  on  the  executors  of  the  husband  to 
account  for  the  dividends  of  the  wife's  estate,  directed  con- 

(a)  2  P.  Wbm.  82.  (6)  3  P.  Wma.  868. 

(c)  8  Bro.  C.  C.  441;  4  Bro.  C.  C.  409. 

(d)  2  Yes.  &  Bea.  36. 
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sideration  to  be  had  of  the  extraordinary  expense  of  her 
maintenance  by  reason  of  her  insanity.  That  case  therefore 
could  not  be  an  authority  for  the  Vice-Chancellor's  decree 
in  this  case,  in  which  his  Honor  refused  to  give  any  such 
direction. 

The  Lord  Chancellor.  —  I  take  it  to  be  admitted  that 
the  demand  here  is  for  arrears  of  pin-money.  It  is  not  denied 
in  the  argument  for  the  appellant,  that  where  the  wife  has  a 
separate  estate,  and  it  is  retained  by  the  husband,  the  wife*s 
executors  are  entitled  to  the  arrears.  I  have  taken  a  full  note 
of  ^  the  argument ;  I  will  communicate  it  to  Lord  Eldon,  and 
request  him  to  look  into  the  case. 

Jime  21. 

♦  643       *The  Solicitor^  General  (Su:  C.  C.  Pepts),  and  Mr. 
Stuarty  for  the  respondent.  —  We  admit  that  this  is 
a  case  of  pin-money,  but  there  is  no  material  distinction 
between  pin-money  and  other  separate  estate  of  the  wife. 

[The  Lord  Chancellor.  —  The  decisions  and  practice  of 
the  Court  lake  this  distinction :  they  allow  a  claim  of  arrears 
of  pin-money  for  a  year,  or  a  year  and  a  fraction,  but  set  no 
such  limit  to  a  claim  of  arrears  of  separate  estate.] 

That  is  a  fanciful  distinction :  no  such  distinction  was  taken 
in  the  case  of  Brodie  v.  Barry ^  (a)  by  Sir  Samuel  Rohillt, 
who,  as  counsel  in  support  of  the  husband's  petition  for  the 
application  of  part  of  the  insane  wife's  separate  income  to 
her  maintenance,  said,  ^*  where  a  woman  entitled  to  pin- 
money,  or  any  other  separate  income,  which  has  been  re- 
ceived by  the  husband,  has  been  maintained  by  him,  the 
Court  will  not  after  her  death  compel  him  to  account,  but 
will  presume  an  agreement  between  them,  that  maintaining 
her,  he  shall  retain  that  income."  In  Ridout  v.  Lewis,  (ft) 
where  the  question  was,  whether  the  wife  shoidd  have  the 
arrears  of  her  pin-money  out  of  her  deceased  husband's  assets. 
Lord  Hardwicke  declared  her  entitled  to  have  the  arrears 

(a)  2  Yes.  &  Bea.  36.  (6)  1  Atk.  269. 
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for  several  years  raised  by  the  trustees  out  of  the  estate 
which  was  by  settlement  charged  with  it ;  and  there  was  no 
distinction  taken  between  pin-money  and  other  separate 
estate  of  the  wife.  No  such  distinction  was  taken  in  the 
cases  of  Aston  y.  Aston^  (a)  Tawnshend  y.  Windham^  (()  and 
Peacock  y.  Monh^  (<?)  which  were  cases  of  pin-money.  In 
the  case  of  the  Counte%%  of  Warwick  y.  Edwards^  (d) 
another  case  of  pin-money,  *the  Court  directed  an  ♦644 
account  of  the  arrears  to  be  carried  back  to  the  period 
at  which  there  was  eyidence  of  the  lady's  consent  to  her 
husband's  receiying  the  pin-money  for  her,  and  that  was  a 
year  and  three-quarters  of  a  year.  These  cases,  and  aU  the 
cases  on  the  subject  of  pin-money  or  other  separate  estate 
(for  no  distinction  was  made  between  them),  being  decided 
on  the  ground  of  consent  or  no  consent  on  the  part  of  the 
wife,  must  be  considered  as  oyerruled  if  the  House  should 
reverse  the  Vice-Chancellor's  decision  in  this  case,  in  which 
it  is  impossible  from  the  situation  of  the  duchess  to  presume 
her  consent.  The  law  permitting  a  married  woman  to  have 
the  enjoyment  of  property  settled  to  her  use,  as  if  she  were 
9k  feme  $ole^  will  not  allow  her  to  be  deprived  of  it,  unless  she 
precludes  herself  from  all  claim  to  it  by  some  act  of  her  own, 
either  of  contract  or  consent,  or  acquiescence  which  implies 
consent,  and  where  there  is  evidence  to  deny  the  wife's  ac- 
quiescence in  the  acts  of  the  husband,  her  title  to  the  prop- 
erty remains.  Parker  v.  Brooke,  (e)  There  could  not  be  a 
more  conclusive  authority  against  the  appellant  than  the  case 
of  The  Attorney- Q-eneral  v.  PamtJier^  (^)  on  which  his  coun- 
sel placed  so  much  reliance.  There  the  Court  held  the  very 
reverse  of  the  doctrine  asserted  on  behalf  of  this  appellant, 
but  directed  regard  to  be  had,  in  taking  the  account  against 
the  husband,  of  the  extraordinary  expense  to  which  he  was 
put  by  reason  of  the  unsoundness  of  mind.  But  could  it  be 
alleged  that  the  Duke  of  Norfolk  incurred  greater  expense 
in  maintaining  the  duchess,  than  if  she  had  lived 
with  him  in  the  full  possession  of  ♦her  faculties,    ^645 

(a)  1  Ves.  Sen.  264.  (6)  2  Ves.  Sen.  7. 

(c)  2  Yes.  Sen.  190.  (d)  1  Eq.  Cas.  Abr.  140. 

(0  9  Yes.  583.  (g)  3  Bro.  C.  C.  441;  4  Bro.  C.  C.  409. 
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and  in  the  magnificence  of  the  expenditure  suitable  to  her 
rank? 

It  being  admitted  that  the  duchess  was  incapable  from  the 
year  1782,  of  consenting  to  the  duke's  retaining  this  separate 
income,  if  the  arrears  be  due  at  all,  upon  what  principle  is 
the  account  for  them  sought  to  be  restricted  to  one  year? 

[Str  Charles  Wetherell.  —  We  do  not  admit  that  the 
respondent  is  entitled  to  have  the  account  for  even  one  year ; 
there  is  no  case  in  which  the  account  for  the  year's  arrears  was 
allowed,  except  where  the  wife  herself,  and  not  her  personal 
representative,  sued  for  them.] 

The  bill  which  commenced  this  suit  was  filed  in  the  life- 
time of  the  duchess ;  if  she  was  entitled  to  arrears  for  a  year, 
her  personal  representative  must  be  entitled  to  the  same.  It 
is  for  the  appellant  to  show,  that  although  the  duchess  was 
entitled  to  one  year's  arrears,  she  was  not  entitled  to  all  the 
arrears  from  1782  to  the  duke's  death.  Lord  Eldon,  in  Brodie 
V.  Barry ^  said, "  it  is  true,  that* if  the  husband  receives  from  the 
trustees  her  separate  maintenance,  the  Court  will  not  charge 
h\m  (the  husband)  with  more  than  one  year's  income ;  but 
that  is  upon  the  notion  of  her  consent  to  make  it  a  common 
fund  for  the  expense  of  the  family ;  and  this  is  the  case  of  a 
person  incapable  of  consenting,  and  therefore  not  within  the 
rule  which  guides  the  Court  in  those  instances."  To  the 
authority  of  Lord  Eldon  in  that  case,  the  respondent  might 
add  that  of  Lord  Thurlow,  in  Attorney^  General  v.  Pamther^ 
both  these  eminent  Judges  respectively  using  words  so  ac- 
curately descriptive  of  this  case.  Whether  this  provision  for 
the  duchess  be  called  pin-money  or  separate  estate,  her  right 

to  it  under  the  instrument  of  release  and  settlement 
*  646    was  unquestionably  *  established,  and  that  right  could 

not  be  extinguished  or  barred  except  by  her  consent. 
That  doctrine  was  to  be  collected  from  all  the  cases  without 
exception. 

The  appellant  finding  the  weight  of  authority  against  him, 
claims  to  be  allowed  to  make  a  cross-demand  and  set-ofiP,  in 
respect  of  the  duke's  expenditure  in  the  maintenance  of  the 
[628] 
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duchess.  Though  one  would  not  expect  so  extravagant  a 
proposition,  yet  against  that  also  the  respondent  was  able  to 
oppose  the  authority  of  Lord  Eldon  in  Ball  v.  Coutta^  (a) 
where  he  said  that  the  alimony  of  the  wife  (separated  a  mensa 
et  thoTo)  should  not  be  deducted  from  her  pin-money,  be- 
cause if  she  lived  with  the  husband,  she  would  be  entitled  to 
maintenance'  beyond  the  pin-money."  The  wife's  separate 
estate  was  not  a  substitute  for  any  thing  which  the  husband 
was  by  law  bound  to  supply ;  it  was  neither  for  clothes,  nor 
board  wages,  nor  support ;  the  wife  had  a  right  to  do  what 
she  pleased  with  it,  as  if  she  were  sole,  without  being  account- 
able to  any  one.  In  the  late  case  of  Murray  v.  Barlee^  (6) 
in  Chancery,  it  was  distinctly  laid  down  that  the  wife's  sepa- 
rate estate  was  subject  to  her  sole  control,  exempt  from  all 
other  interference  or  authority.  If  a  set-off  were  admissible 
against  the  arrears  of  this  annuity,  upon  what  principle  was 
it  admissible  against  the  claim  of  the  arrears  of  former  years, 
and  not  admissible  against  the  arrears  of  the  last  year  ?  In 
no  case  was  there  any  deduction  from  the  last  year's  amount 
of  arrears.  But  it  was  ai^ued  on  behalf  of  the  appellant, 
that,  had  a  commission  been  issued  against  the  duchess, 
and  she  *  been  found  a  lunatic  in  the  duke's  lifetime,  *  647 
the  Lord  Chancellor,  sitting  in  the  matter  of  the  lu- 
nacy, would  upon  petition  direct  this  fund  to  be  applied 
towards  the  maintenance  of  the  lunatic.  That  was  an  as- 
sumption without  authority :  the  Lord  Chancellor  would 
make  no  such  order,  without  first  considering  what  would  be 
best  for  the  interest  of  the  lunatic,  and  without  seeing 
whether  her  husband  was  of  sufficient  ability  to  maintain 
her.  That  was  the  doctrine  laid  down  by  Lord  Eldon  in 
Brodie  v.  Barry.  (<?)  Even  in  the  case  of  an  infant  for  whose 
maintenance  two  different  funds  were  given,  the  interest  of 
the  infant  was  the  rule  to  determine  which  was  to  be  applied. 
Foljambe  v.  WillougJiby.  (d) 

The  Lord  Chancellor. — Admitting  that  the  distinction 
between  pin-money  and  separate  estate  of  the  wife  is  very 

(a)  1  Yes.  &  Bea.  305.  (b)  8  My.  &  K.  209. 

(c)  2  Yes.  &  Bea.  89.  (d)  1  Sim.  &  Stu.  169. 

VOL.  II.  84  [629] 


*  647  CASES  m  the  house  op  lords. 


• 


obscure,  little  being  found  in  the  books  upon  it,  and  no 
definition  being  given,  passing  also  over  the  argument  as  to 
what  would  be  done  had  a  commission  been  sued  out,  let  us 
suppose  the  provision  for  pin-money  to  be  2001,  a  year,  and 
that  the  husband  with  his  own  hands  pays  for  the  wife's 
jewelry,  millinery,  and  ornaments,  what  diflference  can  it 
make  whether  he  pays  it  into  her  own  hands,  or  gives  it  to 
her  tradespeople  ?  If  he  pays  all,  for  the  purposes  to  which 
the  wife  herself  would  apply  it,  should  not  he  be  allowed 
credit  for  what  he  so  paid  ?  If  the  Duke  of  Norfolk,  instead 
of  paying  this  annuity  to  the  duchess,  —  supposing  Ker  to  be 
of  sound  mind,  —  had  paid  all  her  tradesmen's  bills  with  it, 
would  it  not  be  hard,  that  because  she  did  not  consent  to  his 
acts,  he  should  pay  the  whole  over  again  ?  It  seems 
*  648  *  to  me  impossible  that  the  decree  of  the  Vice-Chan- 
cellor, refusing  all  account  of  what  the  duke  expended 
in  this  way,  can  stand  as  it  is  now.  His  Honor  calci^^ated 
the  demand  against  the  appellant,  by  multiplying  the  an- 
nuities of  lOOOZ.  by  the  number  of  thirty-three  years,  and 
directed  payment  of  the  gross  aggregate  sum.  The  duchess 
being  incapable  of  giving  consent,  satisfaction,  it  is  true,  can- 
not be  presumed  against  the  claim,  but  proof  of  payments 
actually  made  might  be  permitted  as  a  set-off  against  the 
demand,  in  the  case  of  a  lunatic,  as  in  the  case  of  a  person  of 
sound  mind. 

Counsel  for  the  respondenL  —  Payments  were  not  put  in 
issue  on  the  pleadings.  Supposing  that  the  duke  made  some 
payments  which  the  duchess  would  have  made  out  of  her 
separate  estate,  if  she  had  been  of  sound  mind,  could  he, 
under  the  circumstances,  maintain  a  suit  for  recovering  money 
so  paid  for  articles  suitable  to  his  wife's  rank  and  condition  ? 
If  he  could  not,  can  he  or  his  executor  be  allowed  to  set  off 
such  payments  in  a  suit  against  him?  The  duke's  repre- 
sentative cannot  be  in  a  better  condition  than  the  duke  was 
to  resist  this  demand.  All  the  cases,  on  the  authority  of 
which  the  demand  for  arrears  was  held  to  be  barred,  pro- 
ceeded on  the  doctrine  of  contract  or  consent,  which  could 
not  have  place  in  this  case.  Incapacity  to  enjoy  the  fund 
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could  not  deprive  the  duchess*  of  her  right  to  it,  or  confer  it 
on  any  other.  The  duke  was  as  much  a  stranger  as  any  other 
person  in  respect  of  this  estate,  and  the  settlement  expressly 
provided  that  he  should  not  intermeddle  with  it.  The  trusts 
of  the  settlement  were  valid  and  subsisting  duiing  the 
lives  of  the  duke  and  duchess ;  it  is  therefore  *  im-  *  649 
possible  to  hold  that  this  provision  made  for  her  ex- 
penditure on  fanciful  and  luxurious  articles,  was  extinguished 
by  her  lunacy  :  it  was  not  an  allowance  from  the  duke,  but 
an  inconsiderable  part  of  the  duchess's  property  reserved  to 
her  use,  while  the  duke  was,  under  the  same  settlement,  in 
effect  to  receive  during  their  joint  lives  the  surplus  rents  and 
profits  of  her  vast  estates.  It  was  not  denied  that  he  received 
all  the  rents,  or  that  he  retained  this  separate  estate  of  the 
duchess  up  to  the  time  of  his  death,  and  died  possessed  of  it. 
Until  the  numerous  decisions  of  Lords  Macclesfield,  Thurt 
LOW,  RossLYN,  and  Eldon,  were  set  aside,  it  was  impossible 
to  deny  the  right  of  the  duchess,  or  of  her  representative,  to 
recover  the  whole  of  these  arrears  without  deduction  or  set- 
off of  any  advances  made  by  the  duke  for  her  maintenance. 

Sir  Charles  Wetherell  was  going  to  reply  — 

The  Lord  Chancellor.  —  Upon  one  part  of  this  case  I 
entertain  so  clear  an  opinion  differing  from  that  of  the  Vice* 
Chancellor,  that  I  shall  advise  your  Lordships  to  dispense 
with  a  reply  upon  such  part  of  the  argument  for  the  respond- 
ent as  touches  it,  reserving  to  the  learned  counsel  for  the 
appellant,  if  they  shall  be  so  advised,  their  right  to  reply  to 
the  rest  of  the  case.  I  regard  this  question  as  one  of  con- 
siderable importance,  of  some  interest  from  the  peculiarity  of 
the  facts,  and  of  novelty  in  respect  of  judicial  decision.  It  is 
a  case  of  first  impression ;  for  there  is  no  decision,  there  are 
no  dicta  even  in  any  other  case,  nor  is  there  any  authority  of 
any  text-writer  which  can  be  cited,  either  applicable 
to  it,  or  at  all  bearing  *  upon  it,  so  as  to  throw  any  *  650 
light  upon  the  question.  The  main  facts  of  the  case 
were  these:  In  the  year  1771,  Charles  Duke  of  Norfolk, 
then  Mr.  Howard,  heir  apparent  to  Mr.  Howard,  of  Greystoke, 
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in  Cumberland,  who  was  heir  presumptive  of  Edward  then 
Duke  of  Norfolk,   intermarried  with  Miss  Frances  Fitzroy 
Scudamore,  a  lady  of  large  fortune ;  her  property  in  land  at 
that  time  consisting  of  from  4000Z.  to  5000/.  a  year,  in  Here- 
fordshire and  other  counties ;  her  property  in  money  amount- 
ing to  26,4822.  ,  The  whole  of  that  money,  with  the  exception 
of  such  part  as  was  necessary  for  her  paraphernalia  at  the 
marriage,  passed  to  the  husband  under  the  settlement  made 
previous  to   the  marriage.     The  rents   and  profits   of  the 
estates  became  his,  by  operation  of  law,  diuing  the  coverture ; 
but  by  the  marriage  settlement,  there  was  a  provision  made 
for  the  separate  use  of  the  wife,  to  this  effect ;  that  in  respect 
of  pin-money,  the  recital  states  that  it  had  been  agreed  to 
provide  500Z.  a  year,  to  be  afterwards  increased  to  700?.    The 
operating  part  of  the  instrument,  dropping  the  name  of  ^*  pin- 
money,"  settled  in  trustees  for  her  life  (in  the  events  there 
mentioned  and  which  Happened)  700Z.  a  year,  reserved  out 
of  the  rents  and  profits  of  her  estates  ;  but  as  those  rents  and 
profits  became  the  husband's,  this  7002.  was  as  much  given 
by  him  as  if  it  had  been  given  out  of  the  reversion  of  the 
Greystoke   estates,   in   the   possession  of  his  father,  which 
would  come,  and  which  eventually  did  come,  to  him  upon  his 
father's  death,  and  they  were  put  in  settlement  and  conveyed 
to  that  amount ;  or  as  if  it  had  been  given  out  of  any  of  the 
Norfolk  estates,  when  they  should  be  vested  in  him  in  pos^s- 
sion.     That  this  yearly  sum  came  out  of  her  own  prop- 
*  651   erty  *  made  no  difference  whatever  in  the  legal  effect 
and  substance  of  the  provision;   because  whether  he 
gave  it  out  of  his  own  estates,  or  reserved  it  out  of  her  estates, 
he  equally  infringed  upon  his  own  right.     The  ju%  mariti 
would  have  vested  the  whole  rents  and  profits  of  her  estates, 
just  as  much  as  of  his  own  estates,  in  himself  during  the 
coverture. 

There  is  a  reference  in  the  latter  part  of  the  deed  of  settle- 
ment to  the  same  sum  of  700Z.  a  year,  as  follows :  That  when 
he  should  succeed  to  the  estates  in  which  he  was  severally 
heir  apparent  and  heir  presumptive,  namely,  the  Greystoke 
estates  as  heir  apparent,  and  the  Norfolk  estate  as  heir  pre- 
sumptive, —  that  300{.  a  year  should  be  added  to  the  7002.  a 
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year  already  set  apart  for  the  wife  in  respect  of  pin-money, 
in  augmentation  of  the  pin-money  thereinbefore  set  apart 
and  provided  for  her.  There  is  then  another  provision  made 
contingent  on  the  succession  devolving  upon  him  of  these 
magnificent  estates ;  20002.  a  year  was  to  be  added  to  her 
then  jointure :  the  consequence  of  all  which  was  that,  on  sur- 
viving her  husband,  she  was  to  enjoy  the  whole  rents  and 
profits  of  her  own  estate^,  supposing  there  was  no  issue  of 
the  marriage,  and  2000Z.  a  year  besides  if  he  succeeded  to  his 
expected  property. 

Such  was  the  state  of  matters  when  the  maniage  was 
solemnized:  from  a  very  early  period,  unhappily,  the  mind 
of  the  duchess  proved  to  be  unsound,  though  no  commission 
of  lunacy  was  then  taken  out  against  her  ;  she  remained 
cohabiting  with  her  husband,  that  is,  living  in  the  same  house 
and  even  occupying  the  same  chamber  with  him  till  the  year 
1809.  For  the  next  six  years  of  the  duke's  life  there 
was  more  of  separation ;  but  this  *  is,  at  any  rate,  cer-  *  652 
tain,  that  during  the  period  from  December,  1782,  to 
December,  1815,  when  his  Grace  died,  by  the  inquisition 
under  the  commission  of  lunacy  sued  out  after  the  duke's 
death,  she  was  found  to  have  been  of  unsound  mind,  without 
a  lucid  interval.  She  survived  her  husband  five  years.  In 
1820  a  bill  was  filed  upon  the  suggestion  of  Lord  Eldon,  then 
sitting  in  matters  of  lunacy :  that  bill  was  dismissed  on  her 
death  :  this  bill,  filed  after  her  death,  led  to  the  decree  which 
ii  now  brought  under  the  review  of  your  Lordships  by  the 
present  appeal. 

The  duchess  (an  important  fact  which  is  not  denied)  con- 
tinued to  enjoy  good  bodily  health ;  she  lived  not  much  in 
society,  but  was  not  confined ;  she  went  about  visiting,  and 
was  visited  to  a  certain  extent,  and  the  duke,  it  is  not  denied 
(but  if  so,  that  will  be  the  subject  of  inquiry),  paid  for  her 
maintenance ;  and  when  living  separate  for  sevei-al  years  as 
she  did,  and  having  a  separate  establishment,  he  paid  her 
milliner's  bills,  carriages,  and,  in  fact,  all  those  personal  ex- 
penses with  which,  more  or  less,  pin-money  has  connection; 
The  committee  having  done  nothing  in  this  matter  during 
her  Grace's  life,  on  her  death  her  personal  representative 
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preferred  a  claim  against  the  personal  representatiye  of  the 
duke,  to  this  effect :  the  duchess  had  a  right  to  so  much  a 
year  for  pin-money ;  if  she  had  been  a  person  of  sound  mind 
the  demand  could  not  have  gone  back  beyond  a  year,  because 
beyond  a  year,  or  a  year  and  a  fraction,  the  Court  neyer  has 
allowed  a  claim  for  pin-money  to  go  back.  But  this  is  said 
to  be  upon  the  presumption,  that  the  wife  by  acquiescence 
releases  the  claim  ;  and  as  that  presimiption  can  haye 

•  658    no  place  in  the  case  of  a  lunatic,  the  Court,  *  it  is  con- 

tended,  is  not  confined  to  the  year,  or  the  year  and  a 
fraction,  in  this  case  as  it  would  be  in  any  other,  but  must 
go  back  the  whole  time ;  and  accordingly  38,000i.,  or  there- 
abouts, is  the  sum  which  is  substantially  awarded  by  this 
decree,  to  be  paid  by  the  personal  representative  of  the  duke 
to  the  personal  representative  of  the  duchess,  in  respect  of  an 
unsatisfied  and  unreleased  claim  of  pin-money. 

First,  I  must  observe,  that  there  is  no  case  in  which  it  has 
ever  been  held,  as  far  as  I  know,  that  the  personal  represen- 
tatives of  the  wife  can  go  back  for  a  year,  or  even  any  part 
of  a  year,  for  the  arrears  of  pin-money.  That  the  wife  her^ 
self  can  go  back  is  admitted ;  but  then  they  say,  on  the  part 
of  the  respondent,  if  the  wife  can  go  back  for  a  year,  it  fol- 
lows as  a  matter  of  course  that  her  representative  can  go 
back ;  because  how  can  one  have  a  claim  which  does  not  sur^ 
vive  to  the  representative  ?  I  see  a  very  material  diff  jrence 
between  the  wife  herself  and  her  personal  representative,  in 
money** to '"diffe"-  ^cspect  to  piu-mouey.  There  may  be  no  differ- 
deb^™  *"  ^"**'^  ence  in  the  case  of  an  ordinary  debt,  whers 
there  is  no  peculiar  relation  between  the  debtor  and  the 
creditor,  which  peculiar  relation  it  is  that  distinguishes  pin- 
money  from  all  other  cases.  What  signifies  it  to  the  debtor 
whether  he  pays  the  creditor  himself,  or  his  personal  repre- 
sentative? What  signifies  it  to  me,  if  I  owe  lOOOi.  of  annuity 
to  A.  B.,  whether  I  pay  it  to  A.  B.  himself,  or,  if  A.  B.  dies, 
I  pay  it  to  C.  his  representative  ?  I  am  bound  to  pay  him, 
and  his  executors,  administrators,  and  assigns ;  and  though  at 
law  my  debt  is  not  assignable,  yet  in  equity  it  is  assignable, 
and  I  am  bound  to  pay  the  representative  just  as  much 

*  654    as  I  was  bound  to  *  pay  the  original  creditor.     But  is 
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that  the  same  entirely  and  in  all  reapecte  with  pin-money? 
Very  much  the  reverse. 

This  leads  me  to  consider  what  pin-money  is:  for  what 
purpose  and  with  what  view  it  is  set  apart  and  provided.  In 
what  right  the  wife  enjoys  it,  and  by  what  obligation  the 
husband  pays  it.  It  is  not  an  ordinary  debt ;  it  is  not  a  gift 
from  the  husband  to  the  wife,  out  and  out ;  it     Pin  -  money  u 

.  not  like  neparate 

IS  not  to  be  considered  like  money  set  apart  for  eatatoofthewir©. 
the  sole  and  separate  use  of  the  wife,  during  the  coverture, 
excluding  the  jus  mariti;  but  it  is  a  sum  set  apart  for  a 
specific  purpose,  due  to  the  wife  in  virtue  of  a  particular 
arrangement,  payable  by  the  husband  by  force  of  that  arrange- 
ment and  for  that  specific  purpose.  I  am  subject  to  be  cor- 
rected upon  this  as  upon  all  other  subjects,  and  to  be  better 
informed,  but  I  have  not  in  this  case  received  any  such  cor- 
rection ;  I  have  npt  had  the  benefit  of  any  light  better  than  I 
possess  myself ;  I  have  heard  nothing  whatever  to  shake  my 
opinion  that  pin-money  is,  with  respect  to  the  peraonal  ex-^ 
pense  of  the  wife,  for  the  dress  and  the  pocket-  ^^^^^  pin-mon- 
money  of  the  wife ;  its  very  name  implies  a  •^  ^ 
connection  with  the  person ;  it  means  that  which  goes  to 
deck  the  person  of  the  wife,  and  as  I  should  say,  upon  a 
somewhat  larger  construction,  to  pay  her.  ordinary  expenses. 
A  person  in  a  humble  station  of  life,  pays  his  wife's  bills  as 
he  pays  his  own;  a  person  in  a  station  a  little  higher,  is 
accustomed  to  make,  for  common  convenience,  an  allowance 
to  his  wife  of  so  much  for  house-keeping  expenses,  and  so 
much  over  for  her  own  dress  and  the  dress  of  her  children ; 
a  person  in  a  higher  station  still,  makes  a  general  arrange- 
ment, which  probably  extends  over  years,  if  not  over 
the  whole  *  coverture ;  and  a  person  in  a  higher  station,  *  656 
—  in  the  highest,  —  makes  the  arrangement  of  pin- 
money  by  the  marriage  settlement ;  which  is  as  much  as  to 
B&y?  *\you,  the  wife,  shall  not  be  reduced  to  the  somewhat 
humiliating  necessity  of  disclosing  to  me  every  want  of  a. 
pound  to  keep  in  your  pocket ;  or  of  taking  my  pleasure  and 
obtaining  my  consent  every  time  you  want  to  go  to  the  milli- 
ner's shop  to  order  your  dress ;  but  you  shall  have  so  much, 
consistent  with  my  estate  and  my  income,  which  you  shall 
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retain  apart  from  me  and  exempt  from  my  control."  It  is  a 
refinement  which  the  law  has  introduced,  peculiar  to  the 
bargain  or  arrangement  previous  to  and  upon  the  marriage. 
The  husband  exempting  it  from  his  control,  may  be  supposed 
to  say,  "  there  shall  be  your  dress-money,  your  pocket-money, 
your  fund  for  separate  personal  expenses  set  apart  for  you 
during  the  coverture." 

That  I  take  to  be  clearly  the  nature  of  pin-money ;  and  if 
it  be  so,  it  is  equally  clear  that  no  nobleman  or  person  of 
however  high  and  honourable  degree,  being  in  ever  so  wealthy 
circumstances,  would  ever  dream  of  making  an  allowance  to 
his  wife  for  pin-money,  if  he  were  at  the  same  time  to  be 
paying  all  her  bills  year  after  year,  her  milliner's  bills  and 
others,  over  and  above  her  pin-money.  If  it  is  the  right 
construction  of  law  upon  pin-money,  that  the  husband  is  to 
pay  the  bills,  although  he  has  provided  the"  other  fimd,  the 
sooner  it  is  known  to  all  persons  about  to  enter  the  state  of 
^matrimony  the  better.  But  that  being  clearly,  according  to 
my  view  of  the  case,  not  the  intendment  of  the  law  upon  the 
subject,  and  pin-mpney  being  such  as  I  have  described  it,  I 

take  this  to  follow :  that  there  is  a  difference  between 
^  656    this  provision  and  a  debt  to  *  strangers ;  a  difference 

arising  from  a  separate  fund  being  set  apart  as  pin- 
money,  and  from  the  mode  in  which  it  is  to  be  expended,  the 
kind  of  expense  which  it  is  intended  to  defray ;  an  expendi- 
ture in  which  the  husband  as  well  as  the  wife  may  be  said  to 
have  an  interest,  for  the  wife  is  to  dress  according  to  his  rank, 
not  her  own.  Here  the  lady  became  the  wife  of  Mr.  Howard 
of  Greystoke  immediately,  but  she  became  in  expectancy  a 
duchess ;  because  her  husband,  as  it  was  known  at  that  time, 
stood  in  the  line  of  succession  and  made  provision  for  the 
event  of  his  succession  to  Edward  then  Duke  of  Norfolk. 
He  was  to  pay  to  his  wife,  as  duchess,  so  much  more  jointure, 
and  so  much  more  pin-money.  On  Duke  Edward's  decease 
she  was  to  become  the  very  first  lady  in  the  land,  as  a  subject ; 
next  to  the  royal  family ;  she  was  to  be  provided  for  accord- 
ing to  the  magnificence  of  that  high  station  of  premier 
duchess  of  England,  occupying  the  highest  station  which  any 
female  subject  of  the  King,  out  of  his  own  royal  family, 
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could  possess ;  she  was  to  be  adorned  according  to  her  degree, 
not  as  Miss  Frances  Fitzroy  Scudamore,  or  Mrs.  Howard,  but 
as  the  wife  of  Charles  Duke  of  Norfolk,  and  hereditary  Earl 
Marshal  of  England.  She  was  to  maintain  that  station 
which  she  derived  from  being  his  consort ;  a  station  next  to 
royalty  in  the  society  of  this  country.  It  was,  therefore,  the 
duke's  interest  that  this  money  should  be  retained  for  support- 
ing his  wife's  rank,  and  this  ample  provision  was  made  plainly 
with  a  view  to  supporting  the  station  of  his  wife  ;  the  duke  her 
husband  had  the  fund  ia  a  certain  degree  in  his  own  power, 
and  it  is  in  contemplation  of  that  power  that  the  law  says 
"  you  shall  not  go  back  beyond  a  year."  If  his  wife 
•  chose  to  dress  herself  like  a  mechanic's  housewife,  or  *  657 
a  fanner's  dame,  or  as  a  mere  servant,  instead  of  the 
first  duchess  of  the  land,  and  to  pay  25Z.  of  her  1000?.  a  year 
for  dress,  instead  of  appearing  in  the  attire  becoming  her  con- 
dition :  if  instead  of  paying  for  dress,  of  which  the  Duke  of 
Norfolk  would  have  no  reason  to  be  ashamed  when  he  took 
her  to  court,  she  dressed  like  a  tradesman's  wife,  and  filed  a 
bill  in  Chancery  for  the  savings  of  the  annuities,  the  Court  of 
Chancery  would  not  have  given  her  an  account  of  the  fund. 

It  is  an  error  to  suppose  that  the  ground  on     prenumedMHs- 
which  that  Court  would  refuse  to  go  back  a  e^en^  ilnS^Sil 

T      ,  «  . ,  ■i        .'  i*      ..  onl  y  reawm  of  the 

year,  is  only  because  of  the  supposed  satisfaction  rule  by  which  the 

,  .  ^^     .     -  ,     St  1  Court  of  Chancery 

by  acquiescence ;   that  is  not  the  sole  reason,  refuseii  a  wife's 

rr^i        A        .         e  .  it/*         i-i-  claim  for  arrears 

Ine  Court  reiuses  to  go  back  for  this  obvious  of  pin-money  for 

"   .  more      than       a 

reason ;  that  the  money  is'  meant  to  dress  the  ye»r. 
wife  so  as  to  keep  up  the  dignity  of  the  husband,  not  for  the 
mere  accumulation  of  the  fund ;  and  as  it  is  meant  that  the 
money  should  be  expended  for  the  husband's  honour,  to 
support  his  and  her  rank  in  society,  if  the  femme  did  not 
choose  to  pay  away  the  money  to  the  baron's  honour,  she 
would  ill  vain  come  to  the  Court  of  Chancery  and  pray, 
"  order  payment  of  9000Z.  into  my  banker's  for  10  years ;  for 
I  only  spent  lOOOi.,  when  it  was  meant  that  I  should  spend 
10,000Z."  The  Court  of  Chancery  would  say,  "  your  Grace 
comes  here  in  vain ;  you  might  have  asked  it  year  by  year, 
and  we,  if  you  had  asked  it,  should  have  given  it  to  you." 
Now.  that  is  good  practice,  it  is  sound  reason  and  plain 
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common  sense ;    it  provides  a  check  and  control   to    the 

husband;  it  secures  the  appropriation  of  the  money  to  its 

natural  and  original  purpose ;  and  it  is  for  that  view,  quite  as 

much  as  on  account  of  the  presumed  satisfaction  by 

*  658    acquiescence,  that  the  ♦  Court  of  Chancery  on  principle, 

and  by  a  settled  rule  on  the  subject,  will  not  allow  a 
wife  to  claim  pin-money  beyond  a  year.  This  illustrates  the 
reason  urged  by  the  appellant's  counsel,  and  the  distinction 
diSSJJtton  *"'  SJ  ^^®y  justly  took  in  the  course  of  this  argument, 
t™^fe®  hiS^iff  between  the  representative  taking  the  money, 
Suafi^«'  S'^JJ:  and  the  wife  herself  taking  it.  It  is  one  thing 
monly^  ^^'  ^^'  to  say  that,  during  the  wife's  lifetime,  a  year's 
arrear  shall  go  to  the  wife ;  and  a  totally  different  thing  to 
say,  that  the  Duke  of  Norfolk  shall  pay  the  wife's  personal 
representative  1000/;  The  Court  of  Chancery  sees  that  the 
Duke  of  Norfolk  may  have  some  interest  and  advantage  in 
having  paid  the  wife  1000/.  of  arrear,  because  it  pays  the 
milliner's  bilk,  which,  but  for  that,  he  is  liable  to  pay ;  if  she 
has  run  up  1000/.  of  debt  with  her  milliner  for  di-ess,  or  with 
her  jeweller  for  the  wear  and  tear  of  jewelry  and  other 
ornaments ;  if  she  has  incurred  a  bill  which  is  consistent  with 
the  degree  and  station  of  the  duke,  he  might  be  compelled  by 
an  action  at  law  to  pay  it ;  but  if  the  pin-money  is  paid  to 
the  representative  of  the  wife,  the  duke  is  still  liable  to  the 
action,  and  that  forms  a  most  material  distinction  between 
this  and  the  case  of  a  common  debt.  If  I  have  a  debt  against 
the  Duke  of  Norfolk,  it  is  quite- immaterial  to  him  whether 
he  pays  it  to  me,  or  to  my  representatives  after  my  death ; 
because  if  he  pays  it  to  my  representatives,  he  is  not  liable  to 
pay  it  over  again;  but  very  different  is  this  debt  of  pin- 
money  :  for  if  he  pays  it  to  his  duchess's  representative  the 
year  after  her  death,  he  is  liable  to  pay  the  duchess's  milliners, 
if  they  bring  an  action  against  him  for  her  dress,  even  after 
he  has  paid  it  to  the  duchess's  personal  representative.     This 

is  a  convincing  proof  of  the  total  difference  between 

*  659    the  two  *  cases ;  it  illustrates  strongly  that  which  is 

the  foundation  of  my  opinion,  the  difference  between 
pin-money  and  other  claims ;  but  it  also  answers,  and  I  think 
irresistibly  answers,  the  argument  urged  with  some  plausibility 
[638] 


HOWARD  V.   DIOBT.  *  659 

for  the  respondents,  that  if  the  money  due  to  the  duchess 
were  a  year's  arrear,  or  a  year  and  a  fraction  of  a  year's 
arrear,  as  one  of  the  cases  gives  it,  therefore  the  same  must 
be  equally  due  to  the  duchess's  representatives.  No  case  can 
be  produced  which  shows  that  a  single  farthing  th?*ciRim^of^tbe 
has  been  given  by  the  Court  of  Chancery,  even  S!r«"  "^JS^^iJl 
for  a  month's  arrear  of  pin-money,  to  the  wife's  SJ"ey°'  ^*^  ^^' 
representatives ;  to  the  wife  herself  it  has  been  given,  but 
never  to  her  representatives. 

I  have  dwelt  so  long  upon  this  part  of  the  case,  not  merely 
to  illustrate  the  distinction  I  take  between  pin-money  and 
other  separate  estate  of  the  wife,  but  for  another  reason  also, 
because  it  carries  your  Lordships  a  good  way  in  the  argument 
upon  that  part  of  the  case  which  I  am  now  about  to  dispose 
of,  and  materially  aids  the  appellant's  argument,  where  he 
denies  altogether  his  liability  even  for  one  year's  arrear  of 
this  pin-money ;  denies  that  the  personal  representative  of 
the  duchess  has  a  r^ht  to  claim  any  arrears. 

I  proceed  now,  my  Lords,  to  apply  the  argument  to  the 
first  part  of  the  case,  with  which  alone  I  am  now  dealing. 
It  is  surely  a  very  imperfect  view  which  is  taken  of  the 
foundation  of  the  cases  in  Chancery,  allowing  a  year's  arrear 
to  be  claimed  by  the  wife  during  her  life,  to  say  that  this  is 
owing  to  a  presumption  of  satisfaction  of  the  income  of 
former  years ;  I  think  that  that  is  not  the  only  foundation  ;  I 
have  suggested  another  from  the  nature  of  pin-money ; 
but  I  will  state  to  your  Lordships  a  ground  •  which  *  660 
seems  in  the  present  case  decisive  against  the  judgment 
of  his  Honor ;  there  is  a  presumption  of  actual  satisfaction 
of  the  party's  demand  in  this  way  ;  The  wife  having  the  pin- 
money  allowed  her  for  the  purpose  of  her  apparel  and  pocket* 
money,  the  Court  says,  "  we  will  not  suppose  you  to  be  above 
a  year  without  the  means  of  dressing  yourself  according  to 
your  rank,  or  pa)dng  your  tradesmen's  bills ;  but  we  will 
suppose  that  the  year  before,  and  in  all  preceding  years,  they 
were  paid  by  the  husband  ;  and  we  know  that  if  he  has  not 
paid  them,  he  is  liable  to  pay  them,  being  for  necessaries 
according  to  his  state  and  degree."  Can  any  person  who 
considers  the  subject,  doubt  that  precisely  the  same  presump- 
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tion  is  applicable  to  the  case  of  this  noble  lady,  as  to  the  case 
of  any  wife  who  might  have  been  of  sane  mind  all  her  life  ? 
It  is  true  the  duchess  was  of  non-sane  mind  and  memory ;  it 
is  true  that  the  inquisition  declares  this  affliction  to  have 
begun  in  1782.  But  is  a  lunatic  incapable  of  receiving  the 
benefits  of  the  expenditure  of  money  ?  May  not  money  be 
expended  for  her  ?  Might  not  the  duke  pay  her  milliner's 
bills?  Might  not  he  pay  for  the  ornaments  of  the  person 
decked  in  them,  to  his  credit  and  her  own?  Might  not  all  this 
Although  Batte-  happen  year  after  year,  just  as  much  if  she  were 
S^iSinlne™"  lunatic  as  if  she  were  of  sound  mind  ?  The  argu- 
iSiinrt  a^kinTtHj  mcut  for  the  respondent  is  this :  you  cannot  pre- 
of1he?^n£nt  or  sumc  Satisfaction,  because  she  cannot  release  a 
her  husband's  n-  debt,  being  a  lunatic ;  you  cannot  presume  silence 

tainer    of    them,    x     i_  •  !_       j  x  • 

there  may  be  a  to  bc  acquiesceucc,  or  an  abandonment  or  waiver 

presnmption      A-i»i  i>  i  •i  •  i  .»  u 

eainHt  her  of  sat-  01  her  claim  ;  bccausc  silence  m  a  lunabc  would 
son  of  payments  uot  make  that  claim  amount  absolutely  to  any 

made  by  her  hun-      ,  .  ^  ,  ,  i  •  •      -i 

bami  in  discharge  thing.     1  agree  that  generally  speaking  it  does 
the  payment  of  not ;    but  there  is  another  principle,  there  is 

which  pin-money  •    '^  xr      ^ 

i8  applicable.  another  presumption  to  be  taken  into  the  ac- 
*661  count,  •which,  is  applicable  to  the  case,  and  that 
is  the  ground  upon  which  the  Court  acts  in  giving 
nothing  beyond  the  year,  •  or  at  most  the  year  and  frac- 
tion ;  tlie  presumption  is  this,  that  the  money  has  been  paid, 
if  not  directly  to  the  wife  in  money,  yet  received  to  her 
use  in  bills  paid  by  the  husband,  in  discharge  of  debts 
incurred  for  necessaries,  or  ornaments  for  the  use  of  the  wife's 
person.  Will  any  man  contend  that  such  a  principle  of 
decision  does  not  apply  to  the  case  of  a  lunatic  ?  Can  it  be 
doubted  that  a  lunatic  may  receive  payment  by  the  discharge 
of  her  milliner's  bills,  and  that  thereby  her  demand  for  pin- 
money  may  be  satisfied  ? 

Pin-money  is,  in  its  nature,  for  the  use  and  purpose  of 
paying  these  bills ;  the  only  difference  is,  that  the  Duke  of 
Norfolk,  instead  of  pa}dng  over  to  his  duchess  money  where- 
with she  might  pay  her  milliner,  paid  her  milliner,  and  saved 
her  the  trouble  of  transmitting  the  sum.  The  law  on  this 
point,  at  least,  is  as  clear,  both  in  equity  and  in  lunacy  and 
at  common  law,  as  that  a  man's  eldest  legitimate  son  is  his 
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heir  to  freehold  land.     A  lunatic  cannot  bind  biffo?m*^ei'i5id 
himself  by  bond  or  by  bill;   a  lunatic  cannot  J^^JiS^Vc.'^ 
release  a  debt  by  specialty ;  canhot  be  a  cognizor  "„nd  minSu? 
in  a  statute  merchant,  staple,  a  judgment,  warrant  of  attor- 
ney, or  any  other  security,  I  admit ;  but  that  a  lunatic  cannot 
receive  payment  of  a  debt,  cannot  receive  money's  worth, 
and  thereby  make  himself,  his  executors,  and  administrators, 
that  is,  his  assets,  liable  in  discharge  for  what  he  has  received, 
I  hear  to-day  for  the  first  time.     I  do  not  say  that  I  hear  it 
broadly  stated,   because  the   learned  counsel  are  too  good 
lawyers  to  state  such  a  proposition  directly;  but  I  hear  it 
assumed ;  I  hear  arguments  built  on  the  assumption, 
arguments  which  but  for  that  assumption  *  crumble    *  662 
into  pieces  the  moment  you  touch  them.     It  is  the 
foundation  of  the  whole  of  those  arguments.      I  constantly 
pressed  the  learned  counsel  to  say  what  possibility  there  was 
of  distinguishing  the  case  of  the  duchess  being  a  lunatic, 
from  that  of  any  other  wife  not  being  a  lunatic,  in  respect  of 
the  presumption  of  payment  of  milliner's  bills,  and  upon  the 
position  that  the  duke,  her  husband,  was  not  boimd  to  pay 
twice  over  the  money  provided  for  the  payment  of   these 
bills ;  and  I  think  I  received  not  only  no  satisfactory  answer, 
but  no  answer  at  all ;  I  generally  received  an  argument  upon 
another  part  of  the  case  in  answer  to  those  inquiries. 

In  the  case  of  the  Earl  of  Portsmouth,  (a)  a  heavy  bill 
was  made  the  subject  of  an  action,  by  a  coachmaker,  against 
his  committee,  for  whom  I  was  of  counsel.  The  earlwas  an 
undoubted  lunatic,  found  so  on  inquisition  after  much  litiga- 
tion ;  the  jury  had  carried  back  their  finding  beyond  the 
period  of  the  coachmaker's  bill ;  consequently  the  production 
of  that  inquisition  was  primd  facie  evidence  of  the  lunacy.  The 
jury,  on  the  trial  of  the  action,  found  for  the  plaintifi\  under 
the  direction  of  the  Lord  Chief  Justice ;  and  the  Court  after- 
wards refused  to  disturb  the  verdict,  holding  that  the  com- 
mittee were  bound  to  pay,  notwithstanding  the  finding  upon 

(a)  Baxter  v.  Earl  of  Portsmouth,  5  B.  &.C.  170. 

^  See  Chitty  Contr.  (10th  Am.  ed.)  151  et  seq.  \  (9ih  Eng.  ed.)  135 
ei  seg. 
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the  inquisition.  A  case  occurred  a  year  after  at  York,  to  the 
same  effect :  there  we  set  up  a  defence  of  lunacy,  and  Mr. 
Justice  Bayley  would  hardly  allow  the  objection  to  be  raised. 
He  said,  *^  you  cannot  stultify  yourselves  in  this  way.  Is  a 
man  of  doubtful  sanity  to   go  about  dealing  with  honest 

tradesmen,  and  to  say  afterwards  that  he  will  set  up 
•663    his  lunacy  to  *  avoid   paying    the  bills?     There  is 

nothing  extravagant  in  this  bill ;  there  was  nothing  to 
give  the  party  notice  that  he  was  dealing  with  a  madman ;  he 
got  the.  goods  delivered  to  him."  A  verdict  was  recovered, 
and  the  defendants  never  sought  to  set  it  aside.  The  practice 
is  the  same  in  Chancery  on  matters  of  lunacy.  Nothing  is 
more  common  than  for  the  Chancellor  to  confirm  a  Master's 
report,  making  allowances  to  A.  B.  for  moneys  paid  for  the 
use  of  the  lunatic,  —  to  C.  D.  for  having  maintained  the 
lunatic;  to  E.  F.  for  having  clothed  the  lunatic.  Upon 
what  ground  are  all  these  allowances  made  ?  Not  from  kind- 
ness, not  from  charity,  not  for  the  convenience  of  the  parties ; 
but  because  they  are  debts ;  because  in  the  eye  of  that  Court, 
be  it  a  Court  of  Law,  or  a  Court  of  Equity,  or  the  Chan- 
cellor sitting  in  lunacy,  they  are  valid  debts  incurred  by  the 
insane  person,  and  are  discharged  by  the  justice  of  the  Court. 
It  is  certainly  done  not  for  the  interest  of  the  lunatic,  because 
that  would  be  better  consulted  by  rejecting  the  claim,  and  by 
saying,  ".why  did  you  throw  away  your  money  or  your  care 
on  an  insane  person,  who  had  not  the  power  of  paying  you, 
or  binding  himself  to  pay  you,  and  who  could  give  no 
acknowledgment  for  it?" 

Now  these  cases  can,  upon  no  conceivable  principle,  be 
distinguished  from  the  one  I  am  now  considering ;  for  they 
all  show  that  a  lunatic  —  whose  silence  would  be  no  consent, 
whose  acquiescence  would  not  be  a  waiver,  whose  obligation 
by  a  bond  would  not  bind  him,  whose  conusance  of  a  judg- 
ment would  not  bind  him  to  the  conusee  —  may  nevertheless, 
by  receiving  the  property  of  another,  and  using  it  for  his  omtu 

benefit,  or,  as  in  this  case,  by  receiving  clothes,  or  the 
*  664    value  in  payment  for  *  millinery  or  repairs  of  articles 

of  dress,  so  far  bind  himself  to  the  person  who  pays 
for  the  goods,  as  to  enable  the  latter  to  set  off  the  money  so 
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paid  for  the  lunatic,  againsjt  a  claim  in  our  Courts  in  pari 
materia  ;  that  is,  against  the  claim  of  money  which  was  pro- 
Tided  as  the  alternative  of  his  not  paying  for  the  goods.  The 
duke  pays  for  the  dress,  instead  of  paying  the  lOOOZ.  a  year ; 
and  the  party's  being  a  lunatic  is  no  more  a  reason  for  re- 
fusing him  the  power  to  set  off  money  so  paid  to  the  milliners, 
than  if  she  were  a  person  of  sound  mind,  where,  ex  concessisy 
it  is  quite  clear  it  would  be  set  off.  I  feel  no  doubt  what- 
ever upon  this  point,  and  have  no  hesitation  in  pronouncing 
my  opinion,  that  as  regards  the  judgment  of  the  Vice-Chancel- 
lor,  it  cannot  stand ;  that  the  case  must,  at  all  events,  be  referred 
to  the  Master,  with  power  to  the  personal  representative  of 
his  Grace  the  late  Duke  of  Norfolk,  to  set  off  whatever  may 
be  proved  to  have  been  properly  paid  by  him  ih  respect  of  the 
lunatic's  dress,  &c. 

Upon  the  other  question,  whether  any  claim  at  all  by  the 
representative  is  to  be  allowed,  I  profess  to  have  an  inclina- 
tion of  opinion  favourable  to  the  appellant.  I  have  stated 
generally  the  grounds  upon  which  I  distinguish  pin-money 
from  all  other  debts  ;  upon  these  grounds,  as  at  present  ad- 
vised, I  incline  to  reject  altogether  this  claim  of  pin-money 
by  the  personal  representative  of  the  duchess,  agcainst  the 
duke's  representative,  as  inconsistent  with  the  nature  of  the 
thing.  But  this  part  of  the  case  is  of  the  first  impression.  I 
have  heard  the  arguments  urged  for  the  respondent  with  very 
great  ability  by  both  his  learned  counsel,  who  have  done  all 
possible  justice  to  their  client ;  and  I  wish  to  be  assisted  on 
this  part  of  the  case  by  the  reply  of  the  learned  counsel  for 
the  appellant. 

*  Before  concluding  these  observations,  and  closing  *  665 
them  with  the  proposition  which  I  am  about  to  throw 
out  to  the  parties,  I  shall  add  another  observation,  which 
may,  as  it  strikes  me,  further  illustrate  the  distinction  between 
pin-money  and  other  property  of  the  wife.  I  have  shown 
the  distinction  between  a  claim  of  pin-money  and  debts 
claimed  by  a  stranger  creditor  against  a  stranger  debtor:  But 
observe  also  the  material  difference  between  this  case  of  pin- 
money,  in  all  its  incidents,  as  well  as  in  its  nature  ;  observe 
the  different  way  in  which  the  Court  deals  with  it,  and  with 
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money  settled  to  the  separate  use  of  the  wife.  I  was  sur- 
prised to  hear  it  said  that  these  cases  of  separate  estate  are 
subject  to  the  same  rule  as  if  they  were  pin-money,  and  that 
the  claim  of  the  wife  in  them  also  is  confined  to  a  year.  Can 
anybody  seriously  maintain  that  as  a  proposition  of  law  ? 
Suppose  I  settle  upon  a  wife,  with  no  reference  to  pin-money, 
lOOOZ.  a-year  to  her  sole  and  separate  use,  her  receipts  only 
to  be  a  discharge  and  not  mine,  under  her  power  alone  to  be 
recoverable,  and  exempted  entirely  from  my  control;  and 
suppose  that  I  vest  a  fund  in  trustees  for  that  purpose ;  can 
any  one  doubt  that  the  wife,  who  had  not  received  that 
annuity  for  six  years,  would  have  a  right  to  recover  that 
arrear  ?  Can  it  be  contended  that  the  wife's  claim  would  be 
confined  to  a  single  year?  Clearly,  the  trustees  would  be 
bound  to  see  that  the  whole  amount  was  paid  her.  That  is 
the  difference  between  the  provision  of  separate  estate  and 
pin-money,  which  is  confined  to  a  year,  or  a  year  and  a 
fraction. 

I  have  spoken  with  distrust  of  my  opinion  upon  one  part  of 

the  case,  and  stated  it  as  only  the  leaning  of  my  opinion. 
♦  666    But  I  expect  to  have  more  *  light  furnished  by  the 

argument  in  reply.  If  I  eventually  entertain  any 
doubt,  I  shall  consult  the  noble  and  learned  Lord  who  pre- 
sided so  long  in  the  Court  of  Chancery.  I  have  taken  a  full 
note  of  the  arguments,  and  of  the  cases  which  have  been 
cited,  and  I  shall  be  able  to  refer  him  to  the  particulars.  I 
close  these  observations  with  a  suggestion  to  the  learned 
counsel  for  the  appellant,  to  consider  whether  they  will  be 
satisfied  to  take  an  immediate  reversal,  with  a  remit  to  the 
Court  below,  to  send  the  case  to  the  Master,  with  instructions 
to  take  an  account  of  the  payments  made  by  the  duke,  and  to 
set  them  off  against  the  claim  ;  or  whether  they  will  argue 
the  case  on  the  larger  footing,  which  I  have  before  stated.  If 
they  are  satisfied  with  the  first  proposition,  there  will  be  an 
end  of  the  discussion. 

Sir  Charles  WetherelL  —  I  opened  a  case  of  total  discharge, 
and  I  shall  contend  for  th.it. 
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The  Lord  Chancellor.  —  I  am  not  surprised  that  you  do  ; 
we  shall  hear  your  reply  on  a  future  day. 

June  24,  30. 

Sir  CTiarles  Weiherell  replied.  —  The  exact  and  lucid  state- 
ment of  the  facts  of  this  case,  and  of  the  law  as  applicable  to 
them,  by  one  of  their  Lordships  on  a  former  day,  relieved  him 
from  the  necessity  of  any  further  argument  on  one  part  of 
the  case  ;  for  no  one  could  after  that  statement,  if  he  could 
before,  doubt  that  this  decree  was  erroneous  in  not  directing 
a  reference  to  the  Master  to  take  an  account  of  the  duke's 
payments  in  respect  of  the  duchess's  dress  and  ornaments,  and 
to  make  such  inquiries  as  might  enable  the  duke's  repre- 
sentative to  establish  more  completely  the  grounds  on  which 
he  resisted  the  claim  to  arrears.  He  would  still 
insist,  *  even  with  more  confidence  than  in  his  opening  *  667 
address  to  their  Lordships,  upon  the  other  parts  of 
the  appellant's  defence  to  the  claim  of  the  respondent ;  first, 
that  the  claim  for  arrears  of  pin-money  was  never  carried  by 
a  Court  of  Equity  further  back  than  one  year,  or  a  year  and 
a  fraction,  and  that  the  claim  so  restricted  was  subject  to  a 
set-ofif  and  deduction  of  such  sums  as  might  be  found,  on  an 
account  taken,  to  have  been  paid  by  the  husband  in  respect 
of  the  provision  of  pin-money.  He  cited  in  support  of  that 
proposition,  the  cases  before  referred  to,  and,  Parie*  v. 
White^  (a)  and  said,  that  any  exception  from  the  general 
rule  established  by  these  cases  was  founded  on  special  cir- 
cumstances. But  in  no  case  did  it  appear,  that  after  the 
wife's  death,  her  personal  representative  or  next  of  kin 
brought  such  a  claim  as  this  against  the  husband  or  his  rep- 
resentative. With  all  the  industry  exerted  on  behalf  of  the 
respondent,  no  such  case  could  be  produced ;  law,  and  reason, 
and  common  sense  were  opposed  to  such  claim.  [The 
learned  counsel  repeated  and  adopted  the  Lord  Chancellor's 
arguments  and  conclusion  on  that  point.] 

The  second  and  the  only  remaining  question  for  considera- 
tion was,  whether  the  special  circmnstances  of  the  case  did 
not  afford  peculiar  grounds  for  maintaining  that  any  claim  to 

(a)  11  Ves.  203. 
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arrears  must  be  considered  as  extinguished  ?  These  circum- 
stances, instead  of  affording  an  exception  to  the  rule  of  limi- 
tation to  a  year,  should,  on  the  contrary,  be  held  to  extinguish 
the  claim  altogether.  The  arguments  for  the  respondent  went 
to  this  extent,  that  the  duke  having  expended  a  sum  equal 

to  or  even  exceeding  the  pin-money  in  providing  the 
*  668    duchess  with  clothes,  &c.,  *  was  still  liable  to  pay  every 

penny  of  the  fund  provided  for  that  purpose.  Would 
not  that  be  paying  the  same  thing  twice ;  first  paying  for  the 
articles  supplied,  and  after  they  were  supplied  and  paid  for, 
then  paying  over  the  fund  out  of  which  they  were  provided  ? 
Was  that  consistent  with  equity  or  justice  ?  Was  it  meant  to 
be  argued  that  the  duchess  was  entitled  to  the  dress  and  para- 
phernalia, tUtra  the  pin-money?  The  answer  of  the  respondent 
to  these  monstrous  propositions  was  this,  —  the  incapacity  of 
the  duchess,  by  reason  of  her  lunacy,  to  assent  to  the  due 
application  of  the  fund ;  and  therefore  her  next  of  kin  were 
to  have  the  benefit,  and,  from  her  unhappy  situation,  to  derive 
title  to  the  accumulations  of  the  fund.  Was  it  intended  to 
be  maintained  in  argument,  that  a  principle  was  to  be  applied 
respecting  a  demand  in  which  a  feme  covert  of  unsound  mind 
was  concerned,  different  from  that  which  was  applied  to  a 
feme  covert  sane  ?  The  consequence  of  establishing  such  a 
distinction  would  be,  that  a  husband  of  an  insane  woman, 
who  could  not  give  a  receipt  or  release,  could  never  during 
the  coverture,  if  the  insanity  of  the  wife  lasted  so  long,  get 
himself  discharged  from  the  an*ears  of  pin-money,  although 
he  scrupulously  applied  the  whole  of  it  to  the  purposes  for 
which  it  was  intended  by  the  settlement ;  which  would  be  a 
preposterous  and  mischievous  rule. 

[The  Lord  Chancellor. — The  decree  of  the  Vice-Chancellor 
went  on  the  assumption  that  not  one  farthing  of  the  pin- 
money  had  been  paid ;  and  that  the  Master,  under  the  order 
directing  him  to  compute  the  arrears,  had  nothing  to  do  but 
to  multiply  1,000Z.  by  thirty-three  years,  the  product  of  which 
process  the  appellant  was  to  p^y.] 

Had  the  duke  survived   the  duchess,  the  whole  of  the 
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arrears,  if  *  any  could  be,  would  have  come  to  him :  so  *  669 
that,  according  to  the  argument  for  the  respondent,  the 
wife's  pin-money  might,  without  the  application  of  a  farthing  of 
it  for  her  use,  be  thus  made  an  accumulating  fund  for  the  hus- 
band, than  which  no  proposition  could  be  more  absurd.  He 
cited  on  this  part  of  the  case,  Justice  Dormer* s  Case^  (a)  Thomcts 
V.  Bennett^  (6)  Fowler  v.  Fowler.  (<?)  The  appellant  was  not 
bound  by  the  finding  on  the  inquisition  of  lunacy.  There 
was  no  admission  in  the  pleadings  that  the  duchess  was 
without  lucid  intervals.  If  there  had  been  one  hour  of  lucid 
interval  in  the  mind  of  the  duchess ;  if  in'  any  five  minutes  of 
a  lucid  interval  during  the  thiiiy-three  years  the  duchess 
were  proved  to  have  said  or  written  to  the  duke,  "  What  are 
all  these  directions  about  pin-money  for  ?  I  am  grateful  for 
your  payments  and  kind  treatment  of  me ;  for  having  been 
established  in  my  splendid  mansion  by  you,  and  kept  in  all 
the  comfort  and  magnificence  to  which  I  am  entitled ; "  if  a 
letter  containing  such  sentiments  were  produced,  the  whole 
argument  for  thirty-three  years'  arrears  would  have  crumbled 
to  atoms. 

The  Lord  Chancellor. — This  is  a  case  of  great  import- 
ance, and  consequently  it  was  my  duty  to  see  that  it  should 
receive  the  most  ample  discussion ;  more  especially  as  I  felt  that 
it  was  quite  impossible  for  me,  upon  the  best  consideration 
I  could  give  the  case,  to  arrive  at  the  same  conclusion  in  all 
respects  as  that  to  which  the  Court  below  had  come,  and  inas- 
much also  as  this  is  a  case  in  many  respects  novel,  there  being 
little  of  authority  upon  it  in  the  books.  It  is  wonderful, 
indeed,  how  little  there  is  to  be  *  found  upon  the  subject  *  670 
of  pin-money,  notwithstanding  its  occiuring  almost 
every  time  that  a  marriage  takes  place  among  persons  of  large 
fortune.  You  cannot  get  from  the  books  even  a  definition  upon 
which  you  can  rely ;  you  cannot  trace  the  line  which  divides  it 
from  the  separate  property  of  the  wife  with  any  distinctness ; 
and  as  to  authority,  either  of  decisions  or  dicta  of  text  writers, 
or  of  judges,  there  is  nothing  that  furnishes  a  clear  and  steady 

(a)  2  P.  Wms.  265.  (b)  2  P.  Wins.  341. 

(c)  3  P.  Wms.  353. 
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light  on  the  subject ;  the  cases  nmning  from  pin-money  into 
separate  estate,  and  from  separate  estate  into  pin-money,  in 
such  a  way  that  where  a  text  writer  quotes  a  case  —  Brodie 
y.  Barry  (a),  for  instance  —  in  support  of  a  doctrine  touching 
pin-money,  you  look  at  the  book  and  find  it  has  nothing  to 
do  with  pin-money,  and  does  not  support  the  proposition  for 
which  it  is  cited. 

I  remain  of  opinion  that  this  decree  cannot  stand.  The 
Duchess  of  Norfolk  having  been  thirty-three  years  insane^ 
and  the  duke  having  for  the  whole  of  that  long  period  of 
time  not  only  paid  the  expenses  of  her  establishment  with  a 
munificence  and  liberality  adequate  te  her  station,  but  having 
also,  beyond  a  doubt,  paid'  all  the  personal  expenses  of  her 
Grace,  for  pocket-money,  for  trinkets,  for  millinery,  in 
short,  for  every  thing  on  account  of  which  pin-money  is 
generally  supposed  to  be  provided,  —  her  executors  after 
her  death  claim  33,0007.  as  arrears  of  pin-money,  she  having 
survived  the  duke  five  years,  during  wliich  she  had  the  ample 
jointure  of  2,0007.  a  year  out  of  the  duke's  estate,  besides  her 
own  private  fortime  of  11,0007.  or  12,0007.  a  year;  all,  in 

consequence  of  the  lunacy,  accumulating.  Her  repre- 
•  671    sentatives  proceeded  in  the  exercise  of  a  duty  *  which 

they  could  not  perhaps  avoid,  as  it  was  considei*ed  a 
question  fit  to  be  raised  by  Lord  Eldon,  who  suggested  that 
the  opinion  of  the  Court  should  be  taken  upon  it.  To  this 
demand  the  executors  of  the  duke  answer:  **You  cannot 
both  have  the  pin-money  and  also  the  payments  made  by  the 
duke  out  of  his  own  pocket,  for  the  very  things  to  provide 
which  pin-money  was  given."  I  also  take  leave  to  add,  that 
this  distinction  on  the  subject  of  pin-money  must  be  taken : 
There  is  no  case  in  the  books  in  which  pin-money  has  been 
given,  not  even  for  one  year,  in  any  case  to  the  representatives 
of  the  wife ;  for  this  obvious  reason,  arising  from  the  nature  of 
pin-money,  because  it  was  meant  not  for  the  sustentation 
of  the  wife,  but  for  her  dress  and  ornament  in  a  station  suit- 
able te  the  degree  of  her  husband ;  so  that  the  Court  gives 
the  arrear  te  the  wife  of  a  year  or  a  year  and  a  fraction ; 

(a)  2  Yes.  &  Bea.  36;  and  2  Roper,  Law  of  Husband  &  Wife,  138. 
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because  if  it  be  not  given  to  the  wife,  the  husband  is  Kable 
to  pay  her  debt  for  necessaries  according  to  her  degree,  and 
he  advances  the  money  to  her  in  order  that  he  may  exonerate 
himself  from  payment  for  those  necessaries.  But  if  the  wife 
dies,  and  her  personal  representatives  make  the  claim  (and 
this  does  not  appear  to  have  been  considered  in  the  Court 
below),  the  fact  of  the  husband  or  his  representative  paying 
the  arrear  to  the  wife's  personal  representatives  does  not  in 
the  least  exonerate  the  husband  or  his  estate,  because  he  or 
his  representative  is  just  as  liable  to  pay  the  undischarged 
debt  for  necessaries,  according  to  the  husband's  rank,  as  if  he 
had  not  paid  the  amount  to  the  personal  representatives  of 
the  wife.  I  have,  therefore,  no  doubt  whatever  that  you 
cannot  allow  the  38,0002.  without  an  account.  The  decree 
below  says  they  are  to  have  the  whole  33,0002.  without 
any  account;  so  that  even  if  the  •duke  had  paid  •672 
2000?.  a  year  for  expenditure  of  the  wife  in  the  nature 
of  pin-money  expenses,  not  one  farthing  of  that  can  be 
deducted.  At  all  events,  therefore,  there  must  be  an  account 
in  the  Master's  office,  and  credit  allowed  for  pin-money 
expenses,  in  so  far  as  the  duke's  representatives  shall  be  able 
to  prove  to  the  satisfaction  of  the  Master  that  he  had  paid 
those  pin-money  expenses. 

There  remain  two  other  questions  which  I  must  crave  time 
to  consider  further,  because  on  those  two  my  opinion  is  not  so 
clear,  especially  on  the  third ;  whether  there  can  be  in  this 
case  any  claim  at  all  for  pin-money  ?  Whether  there  should 
be  allowed  a  year,  or  a  year  and  a  fraction  to  the  executors, 
in  respect  to  which  year,  or  year  and  a  fraction,  the  cases 
have  allowed  it  to  the  wife  herself  ?  That  is  a  point  which, 
as  there  is  no  case  or  other  authority  either  way,  I  wish  to 
have  time  for  considering.  With  this  view  1  shall  move  your 
Lordships  that  the  further  consideration  of  the  case  be  post- 
poned, wishing  only  to  state  here  again,  that  if  the  decision 
of  the  Court  below  be  allowed  to  stand,  and  the  doctrine  be 
recognized  that  the  wife  may  accumulate  her  pin-money  while 
the  husband  pays  her  bills,  and  may  then  leave  the  accumu- 
lation to  others,  the  sooner  that  doctrine  is  known  the  better ; 
for  I  am  quite  sure  that,  instead  of  12002.  or  15002.  a  year, 

[549] 


*  672  CASES  IN  THE   HOUSE  OF  LORDS. 

or  10007.  a  year,  which  last  was  the  allowance  in  this  great 
family  settlement,  a  much  smaller  and  a  conditional  allowance 
only  will  in  most  instances  be  made  for  the  future. 

July  11. 

The  Lord  Chancellor,  in  moving  final  judgment,  briefly 
recapitulated  the  facts  which  led  to  the  suit,  and  the  proceed- 
ings in  it  up  to  the  decree  of  the  Vice-ChanceUor.  His  Lord- 
ship then  proceeded : 

*  673  His  *  Honor's  decision  was,  that  an  account  should 
be  taken  by  the  Master  in  the  cause,  of  the  arrears  due 
for  pin-money,  from  the  year  1782  till  the  time  of  the  death 
of  his  Grace  (December,  1815)  ;  and  no  further  direction  was 
given  of  any  other  account  to  be  taken,  or  any  credit  to  be 
given  to  the  duke's  estate  for  any  moneys  that  might  have 
been  paid  in  respect  of  those  expenses,  to  provide  for  which 
the  pin-money  was  settled.  Very  early  in  the  argument  of 
this  case,  I  entertained  an  opinion  that  this  decree  could  not 
stand ;  and  that  it  was  clearly  erroneous  to  hold,  that  what- 
ever had  been  paid  by  the  duke  was  immaterial;  that  no 
pajTnent  by  him  was  to  be  carried  to  the  account ;  that  if  the 
very  money  itself  had  been  received  by  her  Grace  during 
that  time,  it  should  not  be  taken  into  the  account :  to  hold  that 
no  account  should  be  taken  of  the  pin-money  expenses  de- 
frayed by  the  duke  during  those  thirty-three  years,  appeared 
manifestly  erroneous ;  for  the  decree  was  merely  a  reference 
to  the  Master  to  multiply  1,0007.  by  33,  and  to  give  the  whole 
to  the  duchess's  representatives. 

This  opinion  was  confirmed  in  the  course  of  the  arguments, 
which  left  me  with  a  very  decided  impression,  which  I  stated 
for  the  convenience  of  the  parties,  in  the  hearing  of  the 
counsel  on  both  sides  ;  and  I  then  made  a  proposition  to  the 
learned  counsel  for  the  appellant,  that  if  they  would  be  satis- 
fied with  a  declaration,  and  with  remitting  the  cause  to  the 
Court  below  with  that  declaration,  so  as  to  tak^  an  account 
in  the  Master's  office  of  the  payments  made  for  pin-money 
expenses,  then,  without  calling  on  them  to  reply  to  the  elab- 
orate and  ingenious  arguments  on  the  other  side,  I  should 
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have  no  hesitation  in  moving  your  Lordships  to  make  such  an 
order.  As,  however,  I  had  plainly  indicated  the  lean- 
ing of  my  opinion  *  upon  the  rest  of  the  case  also,  I  *  674 
was  not  surprised  at  the  leavned  counsel  preferring 
the  other  alternative,  and  going  on  with  the  reply.  I  then 
again  went  into  the  subject,  and  I  was  glad  to  have  an  oppor- 
tunity of  doing  it  in  the  presence  of  an  unusually  great 
number  of  your  Lordships,  greater  than  I  almost  ever  saw  at 
any  judicial  proceeding,  from  the  accident  of  the  case  having 
been  protracted  to  the  hour  of  the  day  at  which  your  Lordships 
usually  sit  for  the  ordinary  business  of  the  House.  I  have 
since  held  communication  with  a  number  of  those  noble  per- 
sons, whose  opinions  are  entitled  to  great  weight,  and  I  find 
that  my  impression  respecting  the  nature  of  pin-money  is  by 
no  means  confined  to  myself ;  that  the  view  I  had  formed  of 
it  is  the  universally  prevalent  view  among  all  who  have 
considered  the  matter. 

Upon  a  subject  of  this  sort,  where  authority  is  so  scanty, 
that  you  hardly  can  find  any  dictum  in  the  books  as  to  the 
purposes  to  which  pin-money  is  devoted,  I  am  far  from  think- 
ing little  of  the  general  sense  of  your  Lordships,  who  are 
the  persons  of  all  others  most  conversant  with  the  nature 
and  object  of  pin-money,  and  whose  settlements  are  made 
with  reference,  in  some  degree  at  least,  to  its  amount.  It  is 
a  very  material  fact,  in  a  case  where  authority  is  so  little  to  be 
had,  that  the  general  opinion  of  all  those  who  give  pin-money, 
either  to  their  own  wives  or  to  the  wives  of  their  sons  upon 
marriage,  should  be  entirely  coincident  with  the  view  to 
which  the  argument  led,  namely,  that  it  is  a  sum  allowed  to 
save  the  trouble  of  a  constant  recurrence  by  the  wife  to  the 
husband  upon  every  occasion  of  a  milliner's  bill,  upon  every 
occasion  of  a  jeweller's  account  coming  in.  I  mean  not  the 
jeweller's  acccount  for  the  jewels,  because  that  is  a 
very  different  question ;  but  I  mean  for  •  the  repair^  *  675 
and  the  wear  and  tear  of  trinkets,  and  for  pocket- 
money,  and  things  of  that  sort.  I  do  not,  of  course,  mean 
the  carriage,  and  the  house,  and  the  gardens,  but  the  ordinary 
personal  expenses.  It  is  in  order  to  avoid  the  necessity  of  a 
perpetual  recurrence  by  the  wife  to  the  husband,  that  a  sum 
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of  money  is  settled  at  the  marriage,  which  is  to  be  set  apart 
for  the  use  of  the  wife,  for  the  purpose  of  bearing  those  per- 
sonal expenses.  I  stated  the  consequences  of  this  doctrine, 
and  that  they  appeared  to  exclude  the  claim,  and  left  little 
or  no  doubt  upon  the  question,  save  upon  one  part  of  it ;  and 
that  is,  how  far  personal  representatives  were  entitled  to  go 
back  a  year,  or  a  year  and  a  fraction.  I  stated  the  reasons 
why  I  considered,  in  the  first  place,  that  the  nature  of  pin- 
money  excluded  the  claim,  by  whomsoever  made,  for  the 
by-gone  thirty-three  years ;  and  that  in  the  next  place,  the 
nature  of  pin-money  seemed  also  to  exclude  a  claim  by  personal 
representatives,  even  for  the  smallest  portion  of  the  period. 
I  stated  the  reason  why  the  proposition  of  exclusion,  both  as 
to  the  large  and  as  to  the  lesser  extent,  seemed  to  follow  from 
the  nature  of  pin-money,  I  took  further  time  to  consider 
this  part  of  the  case,  and  the  result  has  been  to  confirm  my 
opinion  upon  both  the  points,  and  I  will  now  shortly  state  the 
grounds :  First,  with  respect  to  the  whole  period  ;  shall  it  be 
said  that  the  money  allotted  to  the  wife,  is  so  allotted  to  her 
that  she  may  consider  it  as  a  sum  given  every  year,  to  do  with 
it  as  she  pleases  ?  That  her  Grace  of  Norfolk,  the  first  lady 
in  England  after  the  blood  royal  —  who  takes  precedence 
of  all  the  king^s  female  subjects  while  her  husband  is  pre- 
ceded by  several  from  official  rank,  —  shall  it  be  said  that 
this  lady  may  dress  herself  like  a  peasant^s  wife ;  may 
*  676  lay  out  101,  by  the  year  upon  *  her  own  personal  ex- 
penses ;  may  give  no  moneys  either  in  charities  to  the 
poor,  or  in  largesse  to  her  servants,  her  attendants,  or  her 
maidens  ?  In  former  times,  when  pin-money  was  first  intro- 
duced, the  Duchess  of  Norfolk  had  ladies  in  waiting,  esquires' 
wives  and  barons'  daughters,  just  as  the  Queen  of  England 
has  at  this  day.  The  less  aristocratic  habits  of  modem  times 
have  altered  that,  but  pin-money  was  invented  in  the  days 
when  the  Duchess  of  Norfolk  was  more  like  a  princess  than 
a  subject ;  shall  it  be  said  then  that  this  distinguished  lady  is 
to  give  no  largesse  to  any  of  her  attendants  or  servants ;  that 
she  may  dress  herself  either  so  that  she  shall  not  be  admitted 
at  Court,  or  so  that  she  shall  never  appear  at  a  county  meet- 
ing, or  an  assize  ball,  or  upon  any  of  those  occasions  where 
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the  nobility  of  the  country  show  themselves  among  their 
fellow-subjects ;  that  she  may  dress  herself  in  such  a  manner 
that  she  shall  not  be  able  to  show  her  face  at  those  places  of 
resort,  or  so  that  if  she  appears,  her  noble  consort  shall  be 
ashamed  of  seeing  her  there,  and  of  owning  his  connection 
with  her ;  that  she  may  in  every  respect  spare  every  expense 
upon  her  person,  and  hoard  her  pin-money ;  that  she  has  a  right 
to  do  BO  in  neglect  of  the  rank,  and  in  spite  of  the  author- 
ity of  her  husband ;  and  when  her  husband  dies  that  she  may 
claim,  or  when  she  dies  that  her  representatives  may  claim, 
the  whole  arrears  of  this  pin-money,  as  if  it  had  been  set 
apart  as  an  annuity  of  which  she  had  a  right  to  the  sole  and 
separate  use,  and  to  the  arrears  of  which  she  had  just  as  good 
a  right  as  her  husband  had  to  the  residue  of  the  estate  upon 
which  that  annuity  stands  charged  ?  Is  that  a  tenable  prop- 
osition ?  The  principle  of  this  decree  cannot  stop  short  of 
that  proposition ;  they  who  maintain  it,  must  either 
maintain  that  proposition,  *  or  they  are  out  of  court  •  677 
and  can  maintain  nothing.  I  deny  that  such  is  the 
nature  of  this  provision ;  it  is  meant  for  the  wife's  expendi- 
ture on  her  person,  it  is  to  meet  her  personal  expenses,  and  to. 
deck  her  person  suitably  to  her  husbaiid's  dignity,  that  is, 
suitably  to  the  rank  and  station  of  his  wife.  It  is  a  fund 
which  she  may  be  made  to  spend  during  the  coverture  by  the 
intercession  and  advice,  and  at  the  instance  of  her  husband. 
I  will  not  go  so  far  as  to  say,  because  it  is  not  necessary  for 
the  purpose  of  this  argument,  that  he  might  hold  back  her 
pin-money  if  she  did  not  attire  herself  in  a  becoming  way.  I 
should  not  be  afraid,  however,  of  stretching  the  proposition  to 
that  extent,  but  I  am  not  bound  here  to  do  so,  because  if  during 
her  coverture  a  claim  was  made  by  her  (and  this  is  one  dis- 
tinction between  the  claim  of  the  wife,  and  the  claim  of  hier 
personal  representatives  after  her  death),  the  absurd  and 
incredible  state  of  things  that  I  have  put  as  the  consequence, 
the  case  of  her  attiring  herself  in  an  unbecoming  manner,  never 
could  happen  if  the  pin-money  is  only  to  be  claimed  by  her- 
self ;  for  in  thftt  case  the  duke  would  of  course  say,  "  If  you 
do  not  dress  as  you  ought  to  do,  what  occasion  have  you  for 
pin-money  ?  "    He  need  not  refuse,  but  he  remonstrates ;  he 
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uses  that  influence  which  the  law  supposes  him  legitimately 
to  have  over  his  wife,  and  sees  that  the  fund  is  duly  expended 
for  its  proper  purposes.  The  purpose  is  not  the  purpose  of  the 
wife  alone  ;  it  is  for  the  establishment,  it  is  for  the  joint  con- 
cern, it  is  for  the  maintenance  of  the  common  dignity ;  it  is 
for  the  support  of  that  family  whose  brightest  ornament  very 
probably  is  the  wife ;  whose  support  and  strength  is  the  hus- 
band, but  whose  ornament  is  the  wife.     It  is  to  support  the 

dignity  and  splendour  of  the  joint  establishment  con- 
*  678   sisting  of  husband  *  and  wife,  that  part  of  the  whole 

expenditure  is  for  the  support  of  the  wife  herself. 
Then  does  it  not  follow  from  thence  that  the  husband  has  a 
direct  interest  in  the  expenditure  of  the  pin-money  ?  He  has 
a  right  to  have  the  pleasure  of  it,  to  have  the  credit  of  it,  to 
be  spared  the  eyesore  of  a  wife  appearing  as  misbecomes 
her  station:  that  is  the  distinction  and  the  object  of  pin- 
moftey. 

Having  stated  the  principle,  I  have  now  to  show  its  appli- 
cation to  the  two  branches  of  this  case  ;  the  one  relating  to 
the  thirty-three  years,  and  the  other  to  the  year,  or  the  year 
and  a  fraction.     I  say  it  follows  from  the  principle,  as  to  the 
first  branch,  that  if  during  the  longer  period  the  expenses  of 
her  person,  and  the  demands  upon  her  pocket  for  those  things 
to  which  pin-money  is  applicable,  have  been  defrayed  by  her 
husband ;  if  he  has  not  only  kept,  during  her  unfortunate  ill- 
ness, a  separate  establishment  for  her,  providing  for  those 
expenses  for  her,  from  which  pin-money  stands  apart  (as 
house  and  garden,  servants,  caniage,  and  horses),  but  has 
also  during  all  that  time  paid  all  the  milliners'  bills,  all  the 
wear  and  tear  of  trinkets,  all  the  little  expenses  of  pocket- 
money  ;  then  I  say,  that  even  if  she  were  alive  and  came  for 
an  account,  she  could  not  have  it  both  in  the  one  way  and  in 
the  other ;  she  could  not  have  it  both  in  kind  and  in  money ; 
she  could  not  have  the  bills  paid  for  her,  and  the  money  paid 
to  her  which  was  originally  settled  upon  her  for  the  sole  pur- 
pose of  paying  those  bills.     That  I  hold  to  be  a  perfectly 
clear  proposition  ;  yet  no  account  whatever  has  been  directed 
on  that  principle,  in  the  decree  referring  it  to  the  Master  to 
take  an  account ;  and  it  is  not  denied  that  those  expenses 
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were  paid  by  the  duke  during  the  coverture.  In  the 
next  place  there  is  this  material  *  observation,  which  *  679 
applies  to  both  branches  of  the  case,  and  in  my  view 
disposes  of  the  whole.  If  she  comes  forward  and  makes  the 
claim  during  coverture,  of  course  the  husband  takes  care  that 
the  bills  are  paid,  and  he  has  an  opportunity  of  controlling 
her,  so  that  she  shall  not  go  and  game,  for  example,  with  her 
pin-money,  and  leave  him  to  pay  her  milliners'  bills.  But  if 
the  same  claim,  whether  it  be  for  thirty-three  years  or  for 
twelve  months,  may  be  made  by  her  personal  representatives 
after  her  death,  either  upon  the  husband  if  he  is  living,  or 
upon  his  representatives  if  he  has  predeceased  her,  then  what 
follows  ?  he  is  bound  to  pay  the  pin-money,  and  he  is  Uable 
to  the  bills  too  ;  because  the  husband  is  liable  to  pay  the  bills 
of  dressmakers  and  other  such  persons,  provided  the  articles 
furnished  are  of  aJ^ind  suited  to  his  and  his  wife's  station  in 
life.  That  is  the  meaning  which  the  law  affixes  to  the  term 
necessaries  ;  and  nothing  will  relieve  him  from  the  claim  of 
necessaries  except  a  proof  (and  that  only  when  the  husband 
is  living  apart  from  the  wife)  that  they  are  separated,  that  he 
has  made  an  allowance  adequate  to  her  support,  and,  as  the 
late  cases  in  the  Court  of  King's  Bench  have  determined,  that 
he  has  actually  paid  the  sum  allowed  for  her  separate  main- 
tenance. Nothing  short  of  this  defeats  the  claim  for  neces- 
sary expenses.  Therefore  the  duke's  representatives  would 
be  liable  to  pay  the  bills  for  which  that  pin-money  was 
allotted.  Can  it  be  contended  that  such  is  the  law,  that  such 
is  consistent  with  the  nature  of  this  provision  ?  It  might  as 
well  be  said,  that  pin-money  means  an  annuity  set  apart,  a 
separate  sum  set  apart  for  the  wife  during  the  coverture, 
which  she  may  use  as  she  pleases,  and  come  upon  her  hus- 
band for  her  personal  expenses  besides :  such  a  propo- 
sition cannot  be  maintained  in  any  consistency  *  with  •  680 
principle,  or  deduced  from  any  authority  that  can  be 
referred  to  on  the  subject. 

Upon  these  grounds,  I  have  no  doubt  that  the  judgment 
appealed  from  is  wrong ;  I  have  stated  several  others  upon 
former  occasions ;  and  upon  both  those  propositions,  every 
thing  which  I  before  said  has  appeared  to  me,  upon  further 
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consideration,  to  be  well  founded.  I  have  no  hesitation, 
therefore,  in  recommending  to  your  Lordships  to  reverse  the 
decree  of  the  court  below,  after  making  one  further  observa- 
tion :  it  is  this,  —  that  there  is  not  only  no  one  instance 
shown,  but  nothing  like  an  instance,  of  pin-money  having 
been  allowed  except  to  the  wife.  It  is  one  thing  to  allow  it 
to  the  wife,  it  is  another  thing  to  allow  it  to  the  wife's  repre- 
sentatives ;  and  should  we  affirm  this  decree,  we  should  not 
only  go  the  length  of  laying  it  down  that  pin-money  is  an  un- 
conditional provision,  and  that  all  that  the  husband  may  have 
paid  for  the  wife  cannot  be  set  off  against  the  claim,  whether 
the  claim  he  made  .during  the  wife's  lifetime,  or  after  her 
decease  by  her  representatives  ;  but  we  should  be  affirming 
another  proposition,  for  the  first  time  ;  we  should  be  making 
a  precedent,  the  first  that  can  be  shown  to  exist,  of  a  claim 
of  pin-money  to  any  extent  whatever  allowed  to  the  wife's 
personal  representatives  after  the  wife's  death ;  and  I  am  not 
prepared  to  advise  your  Lordships  to  make  any  such  prece- 
dent :  it  would  be  going  further  than  any  case  has  yet  gone ; 
it  would  be  contrary  to  every  principle  of  the  law  generally, 
and  to  the  whole  spirit  of  the  law  upon  this  subject. 

The  question  was  then  put  and  the  decree  was  reversed. 
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TOULMIN  V.   COPLAND. 

1834. 

Margaret    Toulmin,    Thomas    Butterfield  ) 

•  Simpson,  and  Bryan  Holme J  Appellants. 

John  Copland BespondenO 

Partnership^  shares  therein. 

R.  T.  and  A.  T.  having  carried  on  business  in  partnership  in  equal 
moieties,  the  former  retired^  leaving  large  sums  due  to  the  partnership 
from  its  customers,  and  some  debts  also  owing  from  the  partnership. 
A.  T.  entered  immediately  into  partnership  in  the  same  business  with 
C,  and  it  was  agreed  between  them,  but  not  in  writing,  that  upon 
A.  T/s  bringing  into  the  new  partnership  40,000/.  of  good  debts 
owing  from  customers  of  the  then  late  partnership,  for  the  purpose  of 
meeting  claims  of  debts  from  that  partnership,  transferred  to  the 
accounts  of  the  new  partnership,  A.  T.  should  be  entitled  to  two- 
thirds  of  the  new  partnership,  and  C.  to  one-third.  This  partnership 
business  was  carried  on  for  fourteen  years  without  any  settlement  of 
accounts,  or  any  entry  in  the  books  declaring  the  terms  of  the  partner- 
ship. It  appeared  that  within  the  first  five  or  six  years,  40,000/.  were 
received  from  the  debtors  of  the  former  partnership,  but  not  so  much, 
If  the  advances  to  them  by  the  new  firm  were  deducted  from  their 
payments.  Held^  that  40,000/.  of  good  debts  were  brought  in  accord- 
ing to  the  intent  and  spirit  of  the  agreement. 

Moneys  paid  by  debtors,  without  specifically  appropriating  them,  are  to 
be  applied  in  discharge  of  their  oldest  debts.* 

May  26,  30. 

For  several  years  previous  to  the  year  1806,  Richard  Toul- 
min and  Abraham  Toulmin,  both  since  deceased,  carried 
on  the  business  of  navy  agents,  in  *  partnership  together,    *  682 
in  equal  shares.     That  partnership  was  dissolved  on 
the  31st  of  August,  1806,  in  consequence  of  the  lunacy  of 

»  S.  C,  7  CI.  &  Fin.  349. 

'  See  Nottidge  r.  Prichard,  ante^  893,  note  2,  and  cases  cited. 
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Richard  Toulmin.  Abraham  Toulmin  having  then  become 
entitled  to  carry  on  the  business  on  his  own  account,  formed 
a  partnership  with  the  respondent ;  and  they  carried  on  the 
business  of  navy-agents  in  partnership,  under  the  style  and 
firm  of  Toulmin  and  Copland,  from  the  1st  of  September, 
1806,  to  the  4th  of  January,  1819,  when  Abraham  Toulmin 
died,*having  by  his  will  bequeathed  all  his  estate  and  effects  to 
the  appellant  Margaret  Toulmin,  his  widow,  and  appointed 
her  and  the  other  appellants  executrix  and  executors  thereof, 
who  duly  proved  the  same,  and  thereby  became  his  legal  per- 
sonal representatives- 
There  being  no  deed  or  written  memorandum  of  the  terms 
of  the  partnership  between  Toulmin  and  Copland,  a  dispute 
arose  between  the  appellants  and  respondent,  respecting  each 
partner's  share  in  the  capital  and  profits  of  the  business; 
and  on  the  16th  of  January,  1819,  the  appellants  filed  their 
bill  in  the  Court  of  Exchequer  against  the  respondent,  mak- 
ing also  the  governor  and  company  of  the  Bank  of  England, 
in  whose  books  a  sum  of  16,0002.  in  stock  was  then  standing 
in  the  name  of  and  as  belonging  to  the  partnership  of  Toul- 
min and  Copland,  defendants  thereto.  The  bill  stated 
(amongst  other  things)  that  on  or  about  the  1st  of  Sep- 
tember, 1806,  it  was  agreed  by  and  between  A.  Toulmin 
and  the  respondent,  that  the  respondent  should  become  a 
copartner  with  the  said  A.  Toulmin,  in  carrying  on  the  said 
business  of  navy  agents,  and  should  bring  into  tlie  business 
80002.  That  A.  Toulmin  should  be  entitled  to  two-third 
shares  of  the  profits,  and  the  respondent  to  the  remaining 

one-third  share.     That  the  business  had  been  carried 
*  683    *  on  upon  these  terms,  up  to  the  time  of  the  death  of 

A.  Toulmin  (except  that  the  respondent  did  not 
bring  into  the  concern  more  than  4000/.),  and  that  the  said 
business  was  very  profitable.  The  bill  prayed  for  the  usual 
accounts  of  the  partnership  dealings,  and  for  a  receiver  of  the 
outstanding  debts  ;  and  also  that  the  respondent  be  restrained 
by  injunction  from  collecting  the  same,  and  from  transferring 
the  stock  stiinding  in  the  name  of  the  firm  in  the  bank  books, 
and  that  the  governor  and  company  of  the  bank  be  restrained 
by  the  like  injunction  from  permitting  such  transfer. 
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The  respondent  by  his  answer  stated,  that  the  copartner- 
ship was  to  be  carried  on  upon  the  terms,  that  A.  Toulmin 
should  bring  into  the  concern  good  outstanding  debts  due  to 
the  partnership  of  R.  and  A.  Toulmin,  to  the  amount  of  40,0002. 
at  least,  in  order  to  set  them  against  debts  to  that  amount  due 
from  that  concern,  and  by  that  means  to  preserve  the  connec- 
tions of  the  old  firm  to  the  new  firm,  without  subjecting  the 
latter  to  liability  for  the  debts  of  the  former.     That  the  re- 
spondent should  bring  into  the  partnership  40002.  in  cash. 
That  upon  these  conditions  being  fulfilled  on  both  sides,  A. 
Toulmin  should  be  entitled  to  two-thirds  of  the  profits,  and 
subject  to  the  like  proportion  of  any  losses  that  might  be  sus- 
tained, and  that  the  respondent  should  be  entitled  to  the 
i^emaining  one-third  of  the  profits,  and  subject  to  one-third  of 
any  losses  of  the  partnership ;  but  that  at  the  expiration  of 
five  years  from  the  time  of  such  agreement,  they,  A.  Toul- 
min and  the  respondent,  were  to  be  interested  as  partners  in 
equal  shares  ;  and  in  case  A.  Toulmin  should  fail  to  biiug  in 
good  and  available  debts  to  the  amount  of  40,0002.  from  the 
old  partnership,  to  answer  the  purposes  before  men- 
tioned, *  the  partnership  should  in  that  case  be  carried    *  684 
on  upon  equal  terms,  both  being  entitled  to  equal 
moieties  of  profits,  and  liable  to  the  losses  in  like  moieties. 
The  respondent  in  his  said  answer,  insisted  that  A.  Toulmin 
failed  to  bring  in  the  said  sum  of  40,0002.  of  good  debts  of 
the  former  copartnership,  and  that  the  latter  alternative  of 
the  agreement  was  adopted  and  acted  upon  by  him  and  A. 
Toulmin,  and  that  they  became  interested  in  the  partnership 
in  equal  shares  from  the  Ist  September,  1806,  to  January, 
1819 ;  and  he  submitted  that  he  was  entitled  to  half  of  the 
profits  of  the  partnership  concern. 

The  respondent,  on  tlie  29th  of  January,  1819,  and  before 
putting  in  his  said  answer,  made  an  affidavit  in  support  of  a 
motion  in  the  cause.  That  affidavit,  as  far  as  it  is  material 
to  be  here  stated,  was  to  this  effect :  "  That  he  (the  respond- 
ent) and  A.  Toulmin,  the  testator  named  in  the  pleadings, 
became  concerned  together  as  copartners  in  the  business  of 
navy  agents  in  1806,  and  continued  so  concerned  together 
until  the  death  of  the  said  A.  Toulmin  on  the  4th  of  January, 
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1819  ;  and  that  it  was  on  the  formation  of  such  copartnership 
in  the  first  instance,  agreed  between  this  deponent  and  the 
said  A.  Toulmin,  that  upon  A.  Toulmin^s  bringing  into  the 
copartnership  between  him  and  deponent  40,000Z.  of  good 
debts,  which  were  owing  to  the  late  concern  carried  on  in 
partnership  between  the  said  A.  Toulmin  and  Richard  Toul- 
min, for  the  purpose  of  meeting  the  claims  by  debts  trans- 
feiTcd  from  the  said  firm,  and  upon  deponent's  bringing 
4000Z.  into  the  said  partnership  concern  between  him  and 
the  said  A.  Toulmin ;  A.  Toulmin  should  be  entitled  to  two- 
thirds  of  that  concern,  and  deponent  to  the  other  third ; 
•  685  but  the  said  A.  Toulmin  not  being  able  to  *  bring 
40,0002.  of  good  debts  into  the  partnership,  it  was 
afterwards  agreed  between  deponent  and  the  said  A.  Toul- 
min, that  they  should  carry  on  their  said  partnership  business 
upon  equal  terms  as  to  profit  and  loss,  and  they  did  accord- 
ingly so  carry  on  such  trade  or  business ;  and  the  said  A. 
Toulmin  and  deponent  never  came  to  any  settlement  of 
accounts  together  touching  the  said  partnership  concern, 
but  all  accounts  from  the  commencement  of  such  partnership 
were,  at  the  time  of  the  death  of  the  said  A.  Toulmin,  open 
and  unsettled. 

The  governor  and  company  of  the  Bank  of  England  duly 
put  in  their  answer  to  the  bill,  and  the  same  was  ordered  to 
be  dismissed  as  against  them,  in  February,  1827. 

Thie  cause  being  at  issue  between  the  appellants  and  re- 
spondent, several  witnesses  were  examined,  and  a  great  deal 
of  documentary  evidence  also  was  adduced  on  both  sides. 
The  substance  of  the  evidence  is  hereinafter  stated. 

The  Lord  Chief  Baron,  on  the  hearing  of  the  cause  in 
June,  1828,  ordered  it  to  be  referred  to  the  Master  to  inquire 
whether  the  said  A.  Toulmin  brought  into  the  partnership  of 
Toulmin  and  Copland  40,000/.  of  good  debts  due  to  the  part^ 
nership  concern  of  R.  and  A.  Toulmin,  according  to  the  true 
intent  and  meaning  of  the  agreement  stated  in  the  respond- 
ent's afiGdavit,  upon  the  footing  of  which  the  late  partnership 
commenced,  and  to  inquire  whether  the  said  agreement  was 
at  any  time  after  the  commencement  of  such  partnership 
varied  or  altered  ;  and  if  on  making  those  inquiries,  it  should 
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be  found  that  A.  Toulmin  brought  in  the  40,000Z.  of  good 
debts  as  aforesaid  according  to  the  said  agreement,  and  that 
the  agreement  was  not  afterwards  varied,  then  the 
said  late  partnership  *was  to  be  considered  as  in  *686 
thirds,  the  respondent  taking  one-third  only,  and  the 
accounts  should  be  taken  on  that  footing ;  and  in  that  event 
the  Master  was  directed  to  take  an  account  of  what,  if  any 
thing,  was  due  to  the  appellants  as  the  legal  personal  repre- 
sentatives of  A.  Toulmin  for  two-third  shares  of  the  profits 
of  the  partnership,  and  to  take  an  account  of  what  was  due 
to  the  respondent  for  one-third.  And  if  it  should  be  found 
that  A.  Toulmin  brought  into  the  said  partnership  the  said 
40,000Z.  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  and  that  the  agreement  was  afterwards  varied  or 
altered,  then  the  Master  was  to  take  the  accounts  of  the 
partnership  profits  on  the  footing  of  such  altered  agreement. 
But  if  the  Master  should  find  that  A.  Toulmin  did  not  bring 
into  the  partnership  of  Toulmin  and  Copland  the  said 
40,0002.  of  good  debts  of  the  old  firm,  then  he  was  to  take 
the  accounts  of  the  partnership  between  A.  Toulmin  and  the 
respondent  on  the  footing  of  a  partnership  in  equal  shares. 
And  the  Master  was  at  liberty  to  make  a  separate  report  on 
any  of  the  matters  so  referred  to  him. 

The  material  parts  of  the  evidence  read  on  behJEdf  of  the 
appellants  on  the  hearing,  previous  to  this  order  of  reference, 
consisted  (besides  the  respondent's  affidavit  before  stated)  of 
the  depositions  of  Mr.  S.  S.  Toulmin,  solicitor  for  the  appel- 
lants, and  of  Mr.  R.  Reynolds,  a  customer  of  the  firm  of 
Toulmin  and  Copland,  in  answer  to  interrogatories.  The 
former  deposed  in  substance,  that  in  the  summer  of  1827,  he 
examined  the  books  of  account  of  the  firm  of  R.  and  A. 
Touhnin,  from  February,  1796,  to  the  31st  of  August,  1806, 
for  the  purpose  of  ascertaining  what  profits  or  losses  had  been 
made  or  sustained  by  that  firm ;  and  he  found  clear 
profits  during  that  period  amounting  to  *  27,974Z.  aver-  *  687 
aging  yearly  about  2,6502.  He  at  the  same  time  ex- 
amined the  books  of  'accoimt  of  the  late  firm  of  Toulmin  and 
Copland,  for  the  purpose  of  ascertaining  the  amount  of  Cop- 
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land's  capital  therein :  he  found  that  these  accounts  were 
generally  balanced  on  the  31st  of  August  in  each  year,  and 
that  the  largest  amount  of  Copland's  capital  at  any  period 
was  4,880Z.  He  further  examined  those  books  for  the  pur- 
pose of  ascertaining  whether  the  late  firm  paid  or  received 
any  moneys  on  the  account  of  the  firm  of  R.  and  A.  Toulmin ; 
and  he  found  that  Toulmin  and  Copland  received  the  sum  of 
56,0377.  on  account  of  debts  to  R.  and  A.  Toulmin,  and  paid 
38,6247.  on  accoiint  of  debts  due  from  R.  and  A.  Toulmin ; 
that  31,7967.  of  the  said  56,0377.  had  been  received  by  the  1st 
of  September,  1807,  and  a  further  sum  of  8,5757.,  other  part 
of  the  said  56,0377.,  had  been  received  by  the  1st  of  September, 
1808.  Mr.  Reynolds  deposed  to  a  conversation  which  he  had 
with  the  respondent  in  April,  1819,  on  the  subject  of  the  dis- 
putes between  t)ie  latter  and  the  appellants,  and  in  which  the 
respondent  said  that  he  had  only  brought  40007.  into  the  con- 
cern ;  that  one  Roper  also  brought  in  40007.,  and  that  re- 
spondent was  to  receive  one-third  part  of  the  profits ;  that  on 
deponent's  observing  that  he  understood  respondent  claimed 
half,  respondent  replied  that  the  executors  (meaning  the 
appellants)  offered  to  allow  him  four-ninths,  and  deponent 
might  tell  Mrs.  Toulmin  (the  appellant)  that  that  proportion 
of  the  profits  would  satisfy  the  respondent,  and  would  settle 
every  thing  in  dispute  between  them. 

The  additional  evidence  for  the  appellants  produced  before 
the  Master,  for  his  inquiries  under  the  said  order  of 
•  688    reference,  consisted  of  extracts  from  the  books  *  of  ac- 
count of  the  partnership  of  Toulmin  and  Copland  ;  of 
affidavits  of  the  said  S.  S.  Toulmin,  and  of  a  record  of  a  judg- 
ment hereinafter  mentioned.     The  accounts  in  effect  ^owed 
that  the  partners  were  in  the  habit  of  drawing  money  from 
the  partnership  funds  for  their  private  purposes,  and  that 
where  they  were  separately  indebted  to  the  same  individual 
on  their  private  respective  accounts,  such  several  debts  were 
sometimes  paid  by  a  partnership  check  on  the  partnership 
bankers,   and   the   amount  so   paid  for  either  partner  was 
debited  to  his  private  account.     The  books  of  account  further 
showed  the  mode  of  transferring  the  debts  due  to  and  from 
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the  firm  of  R.  and  A.  Toulmin,  and  of  keeping  and  balancing 
the  accounts. 

The  affidavits  of  S.  S.  Toulmin,  sworn  the  6th  and  22d  of 
July,  1829,  and  the  16th  February,  1880,  stated  that  the  de- 
ponent carefully  examined  the  books  of  account  of  the  firm  of 
Toulmin  and  Copland,  for  the  purpose  of  ascertaining  whether 
that  firm  ever  received,  on  account  of  such  of  the  customers 
of  the  firm  of  R.  and  A.  Toulmin  as  were  debtors  to  such  last- 
mentioned  firm,  any  surplus  moneys,  after  deducting  the  ad- 
vances made  to  such  customers  by  the  firm  of  Toulmin  and 
Copland;  and  if  so,  what  was  the  amount  of  the  surplus 
moneys  so  received  during  the  first  six  years  of  the  partner- 
ship of  Toulmin  and  Copland,  which,  if  Toulmin  and  Copland 
were  entitled  to  deduct  such  advances,  would  have  been 
applicable  in  discharge  of  the  debts  due  from  such  customers 
to  the  firm  of  R.  and  A.  Toulmin.  And  deponent  further 
said,  the  schedule  marked  E,  produced  and  shown  to  de- 
ponent, contained,  to  the  best  of  his  knowledge  and  belief, 
a  full,  true,  and  particular  account  of  such  surplus 
moneys,  together  with  the  times  when  *  and  the  per-  *  689 
sons  from  whom  or  on  whose  account  they  were  re- 
spectively received. 

The  schedule  referred  to  was  entitled  "  Schedule  containing 
an  account  of  the  surplus  moneys  received  by  Toulmin  and 
Copland  from  the  customers  of  R.  and  A.  Toulmin,  after 
deducting  the  advances  made  to  such  customers,  from  the 
31st  of  August,  1806,  to  the  1st  of  September,  1812 ;"  and 
was  added  up  on  the  31st  of  August  in  every  year,  and  the 
amount  carried  over  to  the  next  year ;  and  by  such  schedule 
it  appeared  that  the  amount  of  sums  received,  from  the  com- 
mencement of  the  partnership  of  Toulmin  and  Copland,  to 
the  end  of  each  of  the  following  years,  was  :  — 

£       8.  d, 

3l8t  August,  1807 28,652    1  4 

3lBt  August,  1808 29,897     8  1 

3l8t  August,  1809 34,170  16  4 

3l8t  August,  1810 37,294    5  1 

3l6t  August,  1811 40,070    4  5 

Slst  August,  1^2 42,171  19  6 
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And  deponent  said,  this  schedule  was  made  ont  by  striking 
a  balance,  or  taking  issue,  upon  every  distinct  item  of  receipt 
and  payment,  on  account  of  the  debtors  of  the  firm  of  R.  and 
A.  Toulrain ;  and  that  after  the  81st  of  August,  1812,  and 
before  the  termination  of  the  partnership  of  Toulmin  and 
Copland,  further  moneys,  to  the  amount  of  11,481L  198.  1(2., 
or  thereabouts,  were,  upon  the  principle  adopted  by  deponent 
in  making  out  the  said  schedule  (in  case  such  principle  was 
in  fact  applicable),  received  by  the  partnership  of  Toulmin 
and  Copland,  on  account  of  the  debts  which  would  upon 
such  principle  have  been  due  to  the  firm  of  R.  and  A.  Toul- 
min. And  deponent  said  that  he  had  particularly  examined 
the  accounts  of  Captain  Douglas  and  Mrs.  Wood- 
*  690  meston,  in  the  *  account-books  of  Toulmin  and  Cop- 
land, and  it  there  appeared  that  on  the  1st  of  September, 
1806,  Captain  Douglas  was  indebted  to  the  firm  of  R.  and  A. 
Toulmin  in  the  sum  of  66/.,  and  that  Mrs.  Woodmeston  was 
indebted  to  the  same  firm  in  the  sum  of  54^^.  That  deponent 
examined  the  account  of  Captain  Douglas,  for  the  purpose  of 
ascertaining  what  was  the  balance  due  from  him  on  the  4th 
of  May,  1809,  and  whether  on  that  day  the  firm  of  Toulmin 
and  Copland  had  received  on  his  account  moneys  sufficient  to 
discharge  the  debt  so  due  from  him  to  R.  and  A.  Toulmin, 
and  also  whether  on  that  day  Toulmin  and  Copland  had  re- 
ceived on  his  account  sufficient  moneys  to  discharge  the  debt 
80  due  from  him  to  R.  and  A.  Toulmin,  after  deducting  the 
advances  made  to  him  by  the  firm  of  Toulmin  and  Copland. 
And  it  appeared  by  the  said  books,  that  if  the  account  of 
Captain  Douglas  had  been  balanced  on  the  said  4th  of  May, 
1809,  the  balance  due  from  him  on  that  day  would  have  been 
469Z.  148.,  exclusive  of  interest  from  the  1st  of  September 
then  last ;  and  it  also  appeared  that  on  the  said  4th  of  May, 
Toulmin  and  Copland  had  received,  on  account  of  Captain 
Douglas,  moneys  sufficient  to  discharge  the  debt  due  from 
him  to  R.  and  A.  Toulmin,  but  had  not  received  on  his 
account  moneys  sufficient  to  discharge  the  debt  due  from  him 
to  R.  and  A.  Toulmin,  after  deducting  the  advances  made  to 
him  by  Toulmin  and  Copland.  And  deponent  examined  the 
account  of  Mrs.  Woodmeston  for  the  purpose  of  asoertaining 
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•      

whether  on  the  12th  of  February,  1817,  the  fiim  of  Toulmin 
and  Copland  had  received  on  her  account  moneys  sufficient 
to  discharge  the  debt  due  from  her  to  the  firm  of  R.  and  A. 
Toulmin,  and  also  whether  on  that  day  Toulmin  and  Copland 
had  received  on  her  account  moneys  sufficient  to  dis- 
charge the  debt  *  due  from  her  to  R.  and  A.  Toulmin,  *  691 
after  deducting  the  advances  made  to  her  by  Toulmin 
and  Copland.  And  it  appeared  by  the  said  books,  that  on  the 
said  12th  of  February,  1817,  Toulmin  and  Copland  had  re- 
ceived, on  account  of  Mrs.  Woodmeston,  moneys  sufficient  to 
discharge  the  debt  due  from  her  to  R.  and  A.  Toulmin,  but 
had  not  received  on  her  account  moneys  sufficient  to  discharge 
the  debt  due  from  her  to  R.  and  A.  Toulmin,  after  deducting 
the  advances  made  to  her  by  Toulmin  and  Copland. 

The  affidavits  further  stated,  that  Captain  Douglas  and  Mrs. 
Woodmeston  being  so  indebted  to  the  firm  of  R.  and  A.  Toul- 
min, on  the  1st  of  September,  1806,  the  former  in  the  said 
sum  of  66Z.,  the  latter  in  the  said  sum  of  54/. ;  these  debts 
were  afterwards  transferred,  and  the  accounts  carried  on  by 
the  firm  of  TQulmin  and  Copland,  in  like  manner  as  the  other 
debts  due  to  the  firm  of  R.  and  A.  Toulmin ;  and  that  it  also 
appeared  by  such  books,  that  on  the  80th  of  October,  1806, 
the  firm  of  Toulmin  and  Copland  had  paid  or  advanced  on 
the  account  of  the  said  Captain  Douglas  several  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  62Z.,  and  mak- 
ing, together  with  the  said  sum  of  66Z.,  the  sum  of  128L  ; 
and  that  on  the  same  80th  of  October,  the  firm  of  Toulmin 
and  Copland  received  on  account  of  the  said  Captain  Douglas 
the  sum  of  lOOZ.,  leaving  the  sum  of  28Z.,  with  interest, 
remaining  due  from  him ;  that  on  the  1st  of  November  fol- 
lowing, the  firm  of  Toulmin  and  Copland  paid  to  Captain 
Douglas  the  further  sum  of  4522.,  thereby  increasing  the 
balance  due*  from  him  to  the  sum  of  480Z.,  which  balance 
was  never  paid  off,  though  an  action  was,  as  deponent  be* 
lieved,  brought  for  it  by  Toulmin  and  Copland,  as  their  own 
property. 

The  attorney  of   Toulmin  and  Copland  in  that  action 
against  Captain  Douglas,  deposed,  in  a  joint  affidavit 
*  with  the  said  S.  S.  Toulmin,  that  the  said  action  was    *  692 
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settled  by  Toulniin  and  Copland  accepting  a  warrant  of 
attorney  of  the  said  Captain  Douglas,  with  a  memorandum 
indorsed  thereon,  that  it  was  given  for  securing  the  payment 
to  Toulmin  and  Copland  of  the  sum  of  5022.,  being  the  bal- 
ance of  accounts  due  from  Captain  Douglas  to  them,  together 
with  interest,  in  manner  therein  mentioned ;  and  also  a  mem- 
orandum of  agreement  made  between  Captain  Douglas  and 
Toulmin  and  Copland,  whereby,  after  reciting  (amongst  other 
things)  that  the  said  Captain  Douglas  was  indebted  to  Toul- 
min and  Copland  in  the  sum  of  5022.,  he  agreed  with  them 
that  he,  Captain  Douglas,  should  forthwith  convey  and  assign 
to  them,  Toulmin  and  Copland,  their  heirs,  executors,  &c., 
all  his  estate  and  interest  in  premises  therein  particularly 
described,  as  a  collateral  security  for  the  payment  of  the  said 
sum  of  502Z.  And  deponent,  S.  S.  Toulmin,  for  himself  said, 
that  it  appeared  by  the  books  of  account  of  the  firm  of  Toul- 
min and  Copland,  that  if  the  account  of  Captain  Douglas 
therein  contained  had  been  balanced  on  the  26th  of  May, 
1809,  the  balance  due  from  him  would  have  been  469Z.  14«., 
exclusive  of  interest  from  the  1st  of  September  then  last 
past;  and  that  it  appeared  by  the  said  account  of  Captain 
Douglas,  that  on  tlie  26th  and  30th  of  May,  1809,  respect- 
ively, the  firm  of  Toulpain  and  Copland  had  received,  on 
account  of  Captain  Douglas,  monejrs  sufficient  to  discharge 
the  debt  due  from  him  to  the  firm  of  R.  and  A.  Toulmin, 
and  had  not,  on  either  of  the  said  two  last-mentioned  days, 
received  on  his  account  moneys  sufficient  to  discharge  the  debt 
due  from  him  to  the  firm  of  R.  and  A.  Toulmin,  after  de- 
ducting the  advances  made  to  him  by  the  firm  of  Toulmin 
and  Copland. 

The  warrant  of  attorney  and  agreement  referred  to 
*  698  *  in  the  affidavits  were  produced  and  verified  before 
the  Master,  as  was  also  an  affidavit  of  the  respondent, 
who  therein  swore,  in  order  to  hold  Captain  Douglas  to  bail 
in  the  said  action,  that  he.  Captain  Douglas,  was  indebted  to 
him  and  A.  Toulmin,  his  partner,  for  work  and  labour  per- 
formed by  them  as  navy  agents,  at  his  request,  and  for  money 
lent,  commission,  interest,  &c.  The  record  of  the  judgment 
produced  before  the  Master  was  of  an  action  in  the  Court  of 
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Exchequer,  in  which  Toulmin  and  Copland  recovered  against 
Mr8.,Woodme8ton  the  before-mentioned  debt  of  32i.  due  from 
her.  (These  documents  were  put  in  evidence  for  the  purpose 
of  showing  that  Toidmin  and  Copland  dealt  with  the  debts 
due  from  debtors  of  the  old  firm,  as  if  they  had  become  debts 
due  to  themselves.) 

The  evidence  for  the  respondent  consisted  of  depositions  of 
witnesses,  in  answer  to  interrogatories,  with  exhibits  of  ac- 
counts, of  office  copies  of  proceedings  in  the  Court  of  Chan- 
cery in  the  matter  of  lunacy  of  R.  Toulmin,  the  former 
partner  of  A.  Toulmin ;  and  of  affidavits.  The  depositions 
of  the  witnesses,  as  far  as  it  is  material  to  state  them,  were  as 
follows :  John  Edmonds  said,  he  went  into  the  employment 
of  Toulmin  and  Copland  in  1812,  as  clerk,  and  continued  in 
it  to  the  death  of  A.  Toulmin  in  1819 ;  that  during  the  whole 
period  of  his  employment  he  had  the  care  of  the  partnership 
books,  under  the  superintendence  of  the  principals ;  that  A. 
Toulmin,  who  more  particularly  attended  to  the  books,  told 
deponent  in  1813  that  the  debts  due  to  the  firm  of  R.  and  A. 
Toulmin  had  been  by  him  transferred  to  the  books  of  Toul- 
min and  Copland,  but  that  Copland  was  not  to  be  responsible 
for  such  debts  so  transferred,  as  he,  A.  Toulmin,  caused 
them  to  be  placed  in  such  books,  *  in  order  to  facilitate  *  694 
the  recovery  of  them ;  and  that  all  advances  made  by 
Toulmin  and  Copland,  to  customers  of  the  old  firm  of  R.  and 
A.  Toulmin,  were  to  be  deducted  from  the  first  remittances 
or  receipts  on  account  of  such  customers  of  the  old  firm  re- 
spectively. That  he  always  considered  and  believed  A.  Toul- 
min and  respondent  to  be  joint  and  equal  partner,  and  in  no 
case,  to  deponent's  knowledge,  did  it  appear  from  the  part- 
nership books  to  the  contrary ;  but  that,  in  all  cases  where 
any  division  had  taken  place  as  to  the  partnership  dealings, 
such  division  was  in  equal  moieties.  That  in  December,  1814, 
respondent  directed  deponent,  in  the  presence  and  hearing  of 
A.  Toulmin,  to-balance  th^  partnership  books,  and  carry  over 
half  of  the  profits  to  A.  Toulmin's  account,  and  the  other  half 
to  respondent's  account ;  and  A.  Toulmin  did  not  express  any 
dissent  or  disapprobation  of  such  directions,  which  the  pres- 
sure of  business  alone  prevented  deponent  from  carrying  into 
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effect,  and  the  said  accounts  remained  unbalanced  as  to  profits 
and  loss  down  to  A.  Toulmin's  death.  The  deponent  verified 
several  entries,  in  his  own  handwriting,  in  the  partnership 
books,  relating  to  losses  in  several  stock  transactions,  sus- 
tained by  the  partnership  in  1814  and  1815,  showing  that  one 
moiety  of  each  of  such  losses  (viz.,  184Z.,  521Z.,  206/.,  and  818/., 
in  1814 ;  and  81/.,  171/.,  162/.,  and  78/.,  in  1815)  was,  by 
direction  of  A.  Toulmin,  debited  to  his  account,  and  the  other 
moiety  was  debited  to  the  account  of  the  respondent.  Depo- 
nent also  referred  to  three  several  entries  under  the  head, 
"  House  Expenses,"  in  the  partnership  books,  relating  to  pur- 
chases of  wine,  &otn  1812  to  1816,  and  showing  that  the 
payments  were  made  out  of  the  partnership  funds ;  and  depo- 
nent heard  and  believed  that  these  wines  were  sent  in 
*  696  *  equal  moieties  to  the  separate  private  residences  of 
the  partners.  Deponent  verified  an  account  in  his  own 
handwriting,  commenced  in  1812,  under  the  direction  of  A. 
Toulmin,  and  continued  in  1813,  and  said  the  same  was  made 
out  for  the  purpose  of  showing  the  actual  receipt  of  money  by 
Toulmin  and  Copland  on  account  of  the  debts  due  to  the  old 
firm  of  R.  and  A.  Toulmin ;  and  it  appeared  from  it  that  all 
advances  of  money  by  Toulmin  and  Copland  to  persons  who 
were  indebted  to  the  old  firm  were  deducted  from  the  first 
receipts  from  such  persons ;  and  in  all  cases  where  the  receipts 
exceeded  such  advances,  the  excess  alone  was  carried  to  the 
credit  of  the  firm  of  R.  and  A.  Toulmin. 

John  Harrison,  an  accountant,  deposed  that  he  had  been 
employed  by  the  respondent  to  examine  the  partnerahip 
books.  He  investigated  the  accounts  contained  in  them ; 
and  it  did  not  appear  from  any  of  them  that  the  profits  of 
the  partnership  business  were  ever  ascertained  and  carried 
into  the  account  of  the  partnership  to  the  credit  of  the  part- 
ners, at  any  period  during  the  continuation  of  the  partner- 
ship ;  although  it  appeared  that  the  moneys  drawn  out  by 
the  partners  respectively  w.ere  regularly  carried  to  their  sepa- 
rate accounts.  This  witness  confirmed  the  depositions  of 
Edmonds,  as  to  the  equal  division  of  the  losses  on  the  stock 
transactions  of  the  partnership,  and  as  to  the  equal  division 
of  the  wines ;  and  he  deposed,  that  from  his  careful  examina- 
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tion  of  the  accounts,  his  opinion  was  that  Toulmin  and  Cop- 
land were  partners  in  equal  shares ;  and  that  it  was  impos- 
sible for  any  person  conversant  with  accounts  to  arrive  at 
any  other  conclubion,  from  the  evidence  afforded  by  the 
partnership  books.  Five  other  witnesses,  examined  on  in- 
terrogatories, supported  the  depositions  of  the  first 
*  witness,  particularly  as  to  the  equal  division  of  the  *  696 
wines. 

The  documentary  evidence  consisted  of  proceedings  in  the 
Court  of  Chancery  on  a  bill  filed  by  R.  Toulmin,  the  lunatic, 
by  his  committee,  against  A.  Toulmin.  That  bill  prayed  an 
account  of  the  partnership  dealings  of  R.  and  A.  Toulmin, 
and  of  the  profits  thereof  since  p.  Toulmin  became  a  lunatic. 
The  answer  of  A.  Toulmin  contained  passages  to  this  effect : 
That  he  was  unable  to  meet  with  a  proper  person,  able  to 
advance  a  sufficient  sum  of  money  for  carrying  on  the  concern 
until  July,  1806,  when  he  met  with  Copland,  who  agreed  to 
become  a  partner  in  the  said  business  of  a  navy  agent,  from 
the  first  of  September  foljiowing,  and  to  bring  in  a  sufficient 
sum  of  money  for  the  purposes  of  canying  on  the  same. 
That  he,  A.  Toulmin,  thereupon  sent  circular  letters  to  the 
customers  of  the  late  partnership,  to  infoim  them  of  R.  Toul- 
min having  agreed  to  withdraw  from  the  copartnership,  and 
soliciting  a  continuance  of  their  agency  concerns  with  the 
new  partnership  of  Toulmin  and  Copland.  That  in  compli- 
ance with  such  circular  letters,  he,  A.  Toulmin,  and  said 
Copland  were  appointed  by  most  of  the  connections  of  the 
late  partnership  to  act  as  agents  for  them  ;  and  he  and  Cop- 
land accordingly  commenced  their  said  partnership  business, 
from  the  first  of  September,  1806,  and  ever  since  carried  on 
the  same  ;  and  Copland  had  at  different  times  advanced 
moneys  for  the  purpose  of  carrying  on  the  said  copartnership, 
to  the  amount  of  7000/.  and  upwards ;  whereby,  and  by  his, 
A.  Toulmin's,  own  private  moneys,  he  had  been  enabled  to 
carry  on  the  said  business,  and  to  discharge  the  greater  part 
of  the  debts  outstanding  and  due  from  the  said  late 
partnership  at  the  time  of  the  termination  *  thereof.  *697 
That  the  accounts  of  the  said  late  partnership  were  all 
balanced  up  to  the  31st  August,  1806,  when  all  the  said  late 
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partnership  concerns  ceased  and  terminated.  That  since  the 
said  31st  of  August  he  had  paid  considerably  more  than  he 
had  received  on  account  of  the  said  late  partnership ;' and 
that  no  part  of  the  property  or  moneys  of  the  said  R.  Toulmin 
had  been  employed  in  the  carrying  on  of  the  said  business, 
which  had  been  so  carried  on  by  him,  'A.  Toulmin,  and  Cop- 
land, since  the  said  31st  of  August,  1806. 

By  different  schedules  annexed  to  his  answer,  A.  Toulmin 
stated,  that  he  had  received,  since  the  81st  of  August,  1806, 
and  up  to  the  31st  of  August,  1807,  on  account  of  the  out- 
standing debts  due  to  the  firm  of  R.  and  A.  Toulmin,  the 
sum  of  15,217Z.  4^. ;  and  that  he  had  paid,  since  the  31st  of 
August,  1806,  and  up  to  the  31st  of  August,  1807,  on  account 
of  debts  owing  by  the  said  firm  of  R.  and  A.  Toulmin,  the 
sum  of  22,410/.  18«.  6d. 

The  further  documentary  evidence  produced  on  behalf  of 
the  respondent  was  a  report  of  Master  Alexander,  dated 
December,  1814,  and  made  in  pursuance  of  an  order  of  the 
Lord  Chancellor,  on  a  petition  in  the  lunacy,  to  take  an 
account  of  the  partnership  dealings  of  R.  and  A.  Toulmin. 
The  Master  certified  (among  other  things)  that  the  new 
partnership  of  Toulmin  and  Copland  opened  a  new  set  of 
books  from  the  1st  of  September,  1806,  in  which  they  stated 
the  debts  due  from  several  persons  therein  mentioned  as 
debts  due  to  the  partnership  of  R.  and  A.  Toulmin;  and 
that  when  money  was  received  on  account  of  any  of  such 
debtors,  a  balance  was  struck  in  the  said  books  at  the  time 
of  making  up  the  yearly  accounts,  and  the  sums  remain- 
*  698  ing  due  carried  on  as  debts  due  to  the  *  new  partner- 
ship of  Toulmin  and  Copland,  and  afterwards  the 
account  was  carried  on  in  the  usual  way  by  receipts  and  pay- 
ments as  between  the  several  persons  and  the  new  firm. 
And  the  Master  was  of  opinion,  that  whatever  sums  had 
been  actually  received  under  the  circumstances,  should  be 
carried  to  the  account  of  the  debts  due  to  the  old  firm,  with- 
out giving  the  new  firm  credit  for  their  new  advances  to  the 
several  debtors,  until  the  old  debts  should  be  satisfied ;  and 
that  A.  Toulmin  should  be  charged  with  such  receipts  as 
between  him  and  R.  Toulmin.  He  further  certified,  that  he 
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had  taken  the  accounts  on  that  principle  ;  and  he  found  that 
the  debts  due  to  the  firm  of  R.  and  A.  Toulmin  on  the  31st 
of  August,  1806,  together  with  interest  thereon,  at  that  time 
amounted  to  66,096Z.  That  the  several  sums  received  since 
that  time  by  Toulmin  and  Copland,  on  account  of  such  debts, 
amounted  to  54,641Z.,  with  a  moiety  of  which,  viz.,  27,320Z. 
10«.,  he  charged  A.  Toulmin,  for  R.  Toulmin's  share  of  the 
said  debts;  and  that  of  the  said  sum  of  66,096/.,  debts  due 
to  the  old  firm,  11,455Z.  were  then  (June,  1814)  still  out- 
standing, one  moiety  whereof,  when  received,  would  belong 
to  R.  Toulmin.  The  Master  also  certified,  that  the  debts 
due  by  the  old  firm  at  its  dissolution  on  the  31st  of  August, 
1806,  amounted  to  37,056Z.,  all  of  which  were  since  paid  by 
the  new  firm.  Giving  A.  Toulmin  credit  for  half  that  sum 
(viz.,  for  18,528Z.),  and  adding  to  it  one-half  of  sundry 
advances  made  by  A.  Toulmin  on  behalf  of  the  lunatic,  and 
deducting  the  aggregate  amount  from  the  said  sum  of  27,3202. 
10s.  charged  against  A.  Toulmin,  the  Master  found  that  the 
sum  of  4,732Z.  was  then  (June,  1814)  due  from  A.  Toulmin 
to  R.  Toulmin,  upon  the  balance  of  the  accounts  of  their 
partnership  dealings. 

*  Objections  taken  by  A.  Toulmin  to  the  Master's  *  699 
report,  and  several  affidavits  made  by  him  in  support 
of  the  objections,  were  also  put  in  evidence  for  the  appellants. 
The  objections  were  to  the  principle  on  which  the  Master  took 
the  accounts ;  and  it  was  insisted  that,  instead  of  carrying  the 
sums  received  by  Toulmin  and  Copland  from  the  debtors  of  the 
old  and  new  firms,  to  the  account  of  the  debts  due  to  the  old 
firm  only,  without  giving  Toulmin  and  Copland  credit  for  their 
advances  until  the  old  debts  should  be  satisfied,  the  Master 
should  have  certified  that  the  sums  received  from  such  debtors 
should  be  carried  to  the  account  of  the  debts  due  to  the  old 
firm,  after  giving  credit  in  the  first  place  to  Toulmin  and 
Copland  for  their  advances.  The  affidavits  set  forth  that  it 
was  the  invariable  custom  of  navy  agents  to  advance  money 
to  their  customers,  for  the  purpose  of  securing  their  agency, 
and  thereby  enabling  the  agents  to  repay  themselves  the 
moneys  due  from  such  customers :  That'in  several  interviews 
which  deponent  had  with  the  committee  and  solicitor  of  the 
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lunatic  in  1806  and  1807,  they  approved  of  deponent's  making 
advances  to  the  customers  indebted  to  the  old  firm,  for  the 
purpose  of  ultimately  obtaining  payment  of  the  old  debts ; 
and  that  it  was  under  that  impression,  and  on  the  express 
condition  of*  being  allowed  to  reimburse  himself  out  of  the 
first  moneys  received  by  him  and  his  partner  on  account  of 
such  customers,  that  deponent  and  his  partner  were  induced 
to  make  advances  to  them ;  his  sole  view  being  to  retain  their 
agencies,  in  order  that  he  might  be  able  to  discharge,  out  of 
the  moneys  coming  to  them  from  time  to  time,  the  debts  due 
by  them  to  the  old  fiim :  That  in  many  instances  in  which 

deponent  and  his  present  partner  had  received  moneys 
*  700    on  account  of  officers  for  whom  they  *  were  agents,  it 

had  been  upon  a  previous  and  express  understanding 
that  deponent  and  his  said  partner  were  to  make  advances 
throughout  on  account  of  such  officers  respectively,  and  not 
apply  such  receipts  to  the  discharge  of  the  balances  respec- 
tively, owing  from  them  to  the  late  partnership  of  R.  and  A. 
Toulmin;  and  in  many  instances  deponent  and  his  present 
partner  had  been  called  upon  to  accept  bills  by  way  of  antici- 
pation of  the  moneys  so  to  be  received :  in  which  cases,  if 
deponent  and  his  said  partner  had  refused  to  accept  such 
bills,  they  would  have  been  prevented  by  such  officers  from 
receiving  the  moneys  so  coming  to  them.  And  deponent  and 
his  said  partner,  on  their  accepting  the  said  bills,  had  been 
directed  by  the  said  officers  specifically  to  appropriate  the 
said  moneys  to  be  received  by  them  to  the  pajrment  of  such 
their  acceptances ;  and  in  various  other  instances  deponent 
and  his  said  partner  had  been  under  the  necessity  of  making 
payments,  in  order  to  the  receiving  the  pay  due  to  the  officers ; 
such  as  the  expenses  of  letters  of  administration  and  the 
like. 

(This  summary  of  the  evidence  produced  before  the  Master 
and  the  Court  below  is  extracted  from  the  appendixes  to  the 
printed  cases  of  the  parties  to  this  appeal.) 

_  « 

The  Master  to  whom  this  cause  was  referred,  by  his  sep- 
arate report,  bearing  date  26th  May,  1880,  and  made  in  pur- 
suance of  the  said  order  (a)  of  June,  1828,  after  stating  the 

(a)  Vide  p.  6S5,  supra. 
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evidence  produced  before  him  by  the  appellants  and  respon- 
dent, found  that  the  said  A.  Toulmin  and  the  respondent 
became  concerned  together  in  1806,  as  copartners  in  the 
business  of  navy  agents ;  and  that  they  continued  to  be  con- 
cerned together  as  such  copartners  until  the  time  of  the 
death  of  the  said  A.  Toulmin,  which  happened  on  *  the  *  701 
4th  of  January,  1819.  And  he  foimd  that  it  was  on  the 
formation  of  such  copartnership,  in  the  first  instance,  agreed 
between  the  respondent  and  A.  Toulmin,  that  upon  the  said 
A.  Toulmin  bringing  into  the  copartnership  between  him  and 
the  respondent  40,000Z.  of  good  debts,  which  were  owing  to 
the  late  concern  carried  on  in  partnership  between  the  said 
A.  Toulmin  and  R.  Toulmin,  —  and  which  was  for  the  pur- 
pose of  meeting  the  claims  by  debts  transferred  from  the  said 
firm,  —  and  upon  the  respondent  bringing  4000Z.  into  the 
said  copartnership  concern  between  him  and  the  said  A. 
Toulmin ;  the  said  A.  Toulmin  should  be  entitled  to  two- 
thirds  of  that  concern,  and  the  respondent  to  the  other  one- 
third.  And  he  found  that  the  said  A.  Toulmin  did  not  bring 
into  the  said  partnership  of  Toulmin  and  Copland  the  said 
40,000i.  of  good  debts,  according  to  the  true  intent  and 
meaning  of  the  said  agreement,  as  stated  in  the  said  affidavit 
of  the  respondent,  sworn  in  this  cause  on  the  29th  of  January, 
1819.  And  he  certified  that  he  had  directed  the  accounts  to 
be  taken  on  the  principle  contended  for  on  the  part  of  the 
respondent,  viz.,  in  equal  moieties ;  and  he  further  certified 
that  his  finding  that  the  said  40,000/.  of  such  good  debts  as 
aforesaid  was  not  brought  into  the  said  partnership  of  Toulmin 
and  Copland,  according  to  the  true  intent  and  meaning  of  the 
said  agreement,  having  been  the  subject  of  objection  by  the 
appellants,  and  having  been  requested  by  them  to  make  a 
separate  report  of  such  finding,  in  order  that  the  opinion  of 
the  Court  might  be  taken  touching  the  same,  he  had  thought 
fit  to  make  that  his  separate  report  accordingly ;  and  that  he 
had  forborne  to  take  the  account  directed  by  the  said  decree, 
on  the  footing  of  the  said  A.  Toulmin  and  the  respon- 
dent .having  been  partners  in  equal  *  shares,  until  the  *  702 
Court  should  have  decided  upon  the  said  objections  to 
his  said  finding ;  inasmuch  as  in  the  event  of  such  finding 
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being  overruled  by  the  Court,  the  so  taking  such  account 
would  have  occasioned  a  very  great  and  unnecessary  expense 
to  all  parties. 

The  appellants  took  two  exceptions  to  that  report :  first, 
that  the  Master  ought,  instead  of  the  above  finding,  to  have 
found  that  A.  Toulmin  did  bring  into  the  partnership  of 
Toulmin  and  Copland  the  said  sum  of  40,000Z.  of  good  debts, 
according  to  the  true  intent  and  meaning  of  the  said  agree- 
ment as  stated  in  the  respondent's  said  affidavit ;  secondly, 
that  the  Master  ought  not  to  have  directed  the  accounts  to 
be  taken  on  the  principle  of  equal  moieties,  but  on  the  footing 
that  A.  Toulmin  was  entitled  to  two-third  parts  or  shares 
thereof,  and  the  respondent  to  the  remaining  one-tliird. 

The  first  of  these  exceptions  came  on  to  be  heard  before 
the  Lord  Chief  Baron,  who  by  an  order  bearing  date  21st 
December,  1830,  overruled  the  same  and  confiiined  the 
report,  (a) 

The  appeal  was  against  that  order. 

(a)  The  following  is  a  note  of  the  judgment:  — 

Sir  William  Alexander,  L.C.B.  —  The  question  in  this  case  is, 
as  I  understand  it,  whether  Mr.  Copland  is,  upon  the  evidence  before  the 
Court,  to  be  held  entitled  to  one-half  or  one-third  of  the  profits  made  dur- 
ing the  continuance  of  this  partnership  between  him  and  his  late  partner 
Abraham  Toulmin.  Upon  reference  to  the  Master  respecting  the  facts, 
he  was  of  opinion  that  Mr.  Copland  was  entitled  to  half  the  profits;  and 
it  is  to  that  opinion  that  the  exception  which  has  now  been  argued  was 
taken.  I  do  not  well  know  the  form  of  the  exception,  whether  it  was  to 
the  allowance  of  one-half  the  profits,  or  to  the  bringing  in  of  the  40,000/. 
according  to  the  meaning  of  the  agreement. 

It  appears  that  Mr.  Toulmin  and  Mr.  Copland  carried  on  their  partner- 
ship under  circumstances  so  loosely  expressed,  that  if  it  had  not  been  for 
some  collateral  evidence  entered  into  in  the  cause,  we  should  have  been 
left  with  general  presumptions  only  to  deal  with,  which  general  presump- 
tions would  unquestionably  have  given  to  Mr.  Copland  a  moiety  of  those 
profits;  for  I  take  it,  that  when  two  persons  agree,  without  any  articles 
and  without  any  apparent  stipulation,  to  carry  on  a  business  or  trade 
together,  it  is  presumed  they  are  interested  in  equal  moieties  until  that 
presumption  is  displaced  by  actual  evidence  of  the  fact:  such  I  take  to  be 
the  rule.  Now  with  that  advantage  in  Mr.  Copland^s  favour,  nothing 
appeared  originally  against  that  hypothesis  but  the  evidence  derived  from 
his  own  affidavit,  and  that  is  expressed  in  these  words:  **  It  was  on  the 
formation  of  such  copartnership,  in  the  first  instance  agreed,'*  &c.     [His 
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*  The  Solicitor' General  (Sir  C.  C.  Pepts)  and  Mr.  *708 
Simpkinson^  for  the  appellants  .-^The  exceptions  to  the 

Lordship  read  that  part  of  the  affidaidt,  as  ahove,  p.  684.]  Now  that  is 
the  passage,  aided  by  certain  collateral  testimony,  upon  ^hich  the  whole 
case  turns.  There  are  stated,  in  fact,  two  agreements,  or  that  which 
amounts  to  two  agreements;  a  second  agreement,  which  was  the  contin- 
uation of  the  first. 

I  conceive  that  upon  the  terms  of  the  original  agreement,  the.  position 
taken  on  the  part  of  those  who  sustain  this  report,  could  never  have  been 
maintained  without  a  great  deal  of  satisfactory  evidence;  because,  when 
a  partner  is  admitted  into  an  old  concern,  and  stipulates  that  a  certain 
sum,  not  of  money,  but  of  debts,  shall  be  brought  into  that  partnership, 
—  which  debts,  from  the  nature  of  them,  could  not  be  realized  immedi- 
ately, which  could  be  realized  only  by  application,  by  a  great  deal  of 
management,  and  by  making  fresh  advances,  —  it  is  impossible  to  con- 
ceive that  parties  could  mean  the  sum  of  money  to  have  been  immediately 
brought  in,  or  that  there  should  be  a  sum  of  money  speedily  realized  from 
those  debts,  contrary  to  the  nature  of  the  transactions.  I  am  persuaded, 
that  if  such  a  stipulation  were  comprised  in  a  written  instrument  or  in  a 
letter,  it  would  be  a  perfectly  sufficient  compliance  to  bring  into  the  part- 
nership a  certain  sum  of  debts  apparently  good;  and  would  be  better,  if 
it  appeared  in  after  times,  and  no  very  near  time,  that  that  sum  had  been 
actually  realized.  That  depends  both  upon  the  construction  which  the 
agreement  would  receive  and  the  facts  which  followed ;  and  it  appears  to 
me,  that  if  it  stood  only  upon  that  contract,  and  upon  the  facts  which 
now  appear,  I  should  have  been  obliged  to  overturn  the  report;  but  I  am 
not  about  to  do  so,  for  the  reasons  I  will  now  state.  It  appears  to  me  in 
justice,  when  I  have  nothing  to  displace  the  common  presumption  with 
respect  to  the  rights  of  these  parties,  but  the  language  of  one  of  the 
parties  himself,  that  in  using  the  whole  of  that  language,  I  am  bound  in 
justice  to  give  it  its  full  effect;  and  if  so,  then  I  find  Mr.  Copland  imme- 
diately afterwards  in  this  transaction  swearing  positively  that  Mr.  A. 
Toulmin  had  not,  according  to  the  express  terms  of  this  agreement, 
brought  in  the  40,000/. ,  and  that  he  did  by  a  fresh  agreement  consent  to 
give  Mr.  Copland  a  moiety  of  this  concern,  and  that  he  should  have  a 
moiety  of  the  profits.  When  I  have,  nothing  upon  this  transaction  but 
the  evidence  of  Mr.  Copland,  I  am  bound  to  give  weight  to  the  whole  of 
that  evidence:  in  the  same  affidavit  in  which  Mr.  Copland  admits  that 
which  would  turn  him  out  of  court  in  one  event,  when  he  adds  to  it  a 
new  contract,  by  which  under  the  circumstances  he  was  entitled  to  one- 
half,  I  think  it  due  to  justice  to  give  all  weight  to  his  words,  without 
regarding  the  interest  which  he  has  in  the  question;  as  this  is  used  as 
evidence  against  him,  it  is  but  justice  it  should  be  used  as  evidence  for 
him.  Now  the  question  is,  how  far  the  assertion  is  supported  by  the 
collateral  testimony?  and  really  one  cannot  help  expressing  surprise  that 
one  does  not  find  in  the  books  of  account  more  distinct  traces  of  what  the 
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Master's  report  were  supported  by  the  evidence  laid  before 
him,  and  he  ought  to  have  found  in  the  affirmative ;  that  is, 
that  the  40,0002.  of  good  debts  had  been  brought  into  the 
new  firm,  from  the  debts  due  to  the  firm  of  R.  and  A.  Toul- 
min.  The  Lord  Chief  Baron  had,  as  appeared  from  his  judg- 
ment, by  mistake,  considered  the  question  on  the  exceptions 
to  be,  as  to  the  proportions  of  the  business  and  profits  to 

interests  and  understanding  of  the  parties  were;  it  is  truly  marvellous 
that  for  so  many  years  the  business  should  be  carried  on,  and  yet  nothing 
bat  an  obscure  trace  upon  the  subject  can  be  derived  from  these  books. 
I  think,  however,  that  there  is  some  collateral  testimony.  In  the  first 
place,  two  gentlemen  have  been  examined,  Mr.  Edmonds  and  Mr.  Rey- 
nolds, who,  I  think,  give  different  accounts  of  this  transaction.  Mr. 
Edmonds  says  he  was  desired  by  Mr.  Copland,  in  Mr.  A.  Toulmin's  hear- 
ing, to  make  out  a  statement  of  the  concern,  allowing  to  Mr.  Copland  a 
moiety  of  the  profits.  That,  to  be  sure,  was  at  a  late  period,  but  at  a  pe- 
riod before  the  present  question  arose,  and  affords  very  strong  evidence 
in  favour  of  that  proposition.  On  the  other  hand,  the  other  witness  says 
Mr.  Copland  told  him  that  he  was  entitled  only  to  one-third,  that  he  was 
offered  four-ninths,  and  would  be  satisfied  with  that  share.  That  con- 
versation strikes  my  mind  as  of  much  less  importance  than  the  other.  I 
do  not  know  what  was  passing  upon  that  occasion,  or  whether  Mr.  Cop- 
land might  not  be  saying,  ^*  I  once  had  a  third; "  it  is  very  loose;  but  the 
other  is  of  a  more  distinct  and  connected  character;  it  was  a  positive 
direction  to  do  the  most  important  act  upon  this  subject,  and  affords 
direct  evidence  upon  it.  I  do  not  place  great  weight  upon  a  circumstance 
like  this  loose  conversation  with  Reynolds,  the  whole  particulars  of  which 
we  may  not  have  before  us.  There  is  much  greater  weight  to  be  given  to 
that  other  conversation  upon  which  I  am  now  relying;  but  I  confess  I  am 
at  all  times  more  disposed  to  rely  upon  any  evidence  which  appears  by 
writing,  and  from  which  I  think  a  safer  inference  can  be  drawn.  With 
respect  to  that  particular  transaction  of  Mr.  Morgan's  loan  (relating  to 
the  losses  in  the  stock  transactions),  I  was  not  able  to  follow  the  plain- 
tiff's counsel  in  his  observations,  which  were  meant  to  have  the  effect  of 
setting  at  nought  any  inference  to  be  drawn  from  that  transaction.  I 
think  it  does  show  that  the  expense  of  borrowing  a  large  sum  of  money 
which  was  actually  owing  in  this  partnership,  was  carried  equally  to  the 
separate  account  of  these  two  partners;  and  I  cannot  account  for  that 
expense  being  so  carried  in  moieties,  except  upon  the  hypothesis  that  at 
that  time  they  were  concerned  in  equal  proportions;  I  cannot  understand 
it  in  any  other  way.  1  apply  this  as  a  collateral  fact,  tending  to  confirm 
and  support  the  weightier  evidence  in  the  case.  It  appears  to  me,  there- 
fore, that  the  opinion  which  the  Master  has  formed  is  the  accurate  one, 
and  that  this  exception  must  be  overruled. 
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which  the  partners  were  entitled.     The  appellants  were 
bound  to  take  both  exceptions,  the  second  as  necessarily 
flowing  from  the  first ;  the  chief  question  arose  on  the  first 
exception,  but  it  was  evident  that  the  Master  and  the  Lord 
Chief  Baron  drew  a  wrong  conclusion  from  the  premises 
before  them.      The  Lord  Chief  Baron  held  that  persons 
entering  into  partnership,  without  any  agreement  as 
to  their  respective  *  shares,  would  be  equally  entitled.    *  704* 
That  position  is  not  controverted  by  the  appellants. 
Here,  however,  *  there  was  an  express  agreement,  as    *  706 
appeared  from   the  respondent's  affidavit;    by  that 
agreement  one  *  partner  was  to  bring  in  40,000Z.  of   *  706 
good  debts  of  the  former  firm ;  good  debts  exceeding 
that  amount  were  brought  in  within  a  reasonable  time.   These 
were  good  debts,  and  were  so  treated  by  the  firm  of  Toulmin 
and  Copland ;  and  in  one  way,  the  true  way,  of  taking  the 
accounts,  they  were  to  be  deemed  to  have  been  brought  in 
within  a  reasonable  time. 

By  the  agreement  contained  in  the  respondent's  affidavit, 
A.  Toulmin  was  not  bound  to  bring  into  the  concern  any 
capital  of  his  own.  But  the  evidence  in  the  cause  showed 
that  he  did  bring  in  a  very  considerable  capital,  which  con- 
sisted of  a  moiety  of  the  moneys  received  by  Toulmin  and 
Copland  on  account  of  the  debts  due  to  R.  and  A.  Toulmin. 
That  moiety,  after  deducting  from  the  whole  sum  brought  in 
the  moneys  paid  for  debts  due  from  R.  and  A.  Toulmin, 
amounted  to  several  thousand  pounds.  It  appeared  that  on 
the  1st  of  September,  1806,  Toulmin  and  Copland  opened  for 
themselves  a  new  set,  of  books,  into  which  they  transfeiTcd 
debts  due  to  R.  and  A.  Toulmin  to  the  amount  of  60,000Z.,  or 
thereabouts,  and  which  debts  when  transferred  were  therein 
stated  to  be  due  to  R.  and  A.  Toulmin,  and  the  accounts  so 
transferred  were  always  afterwards  carried  on  in  the  books  of 
Toulmin  and  Copland,  as  the  accounts  of  Toulmin  and  Cop- 
land alone,  though  they  mcluded  the  balances  belonging  to 
the  firm  of  R.  and  A.  Toulmin.  The  firm  of  Toulmin  and 
Copland  from  time  to  time  received  and  paid  moneys  on  such 
different  accounts,  and  struck  balances  thereon,  and  the  siuns 
remaining  due  at  the  time  of  such  balances  being  struck 
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were  carried  on  as  debts  due  to  Toolmin  and  Copland ;  and 
afterwards  the  accounts  were  carried  on  by  receipts  and  pay- 
ments in  the  usual  way,  as  between  the  said  debtors 

*  707    and  the  firm  of  Toulmin  and  Copland.    *  Toulmin 

and  Copland  not  only  treated  such  accounts  as  their 
own,  but  also  brought  actions  in  their  own  names  against  sev- 
eral of  such  debtors,  for  the  whole  balances  due  from  them  at 
the  respective  times  when  such  actions  were  brought ;  in- 
stances of  which  are  given  in  the  evidence.  The  evidence 
showed,  that  if  the  advances  made  by  Toulmin  and  Copland 
to  the  debtors  of  R.  and  A.  Toulmin  were  not  to  be  paid  out 
of  the  moneys  received  &om  such  debtors  till  the  debts  due 
to  R.  and  A.  Toulmin,  from  such  debtors,  had  been  discharged, 
then  good  debts  to  the  amount  of  56,037/.,  owing  to  the 
firm  of  R.  and  A.  Toulmin,  had  been  brought  into  the  firm 
of  Toulmin  and  Copland ;  and  40,000Z.  and  upwards  of  such 
debts  were  brought  by  A.  Toulmin  into  the  firm  of  Toulmin 
and  Copland,  before  the  1st  of  September,  1808.  If  the  ad- 
vances made  by  Toulmin  and  Copland  to  the  debtors  of  the 
firm  of  R.  and  A.  Toulmin  were  to  be  paid  out  of  the 
moneys  received  from  such  debtors,  in  the  first  place  and 
before  the  debts  due  to  R.  and  A.  Toulmin  were  discharged, 
then  good  debts  to  the  amount  of  53,6582.,  owing  to  R.  and 
A.  Toulmin,  had  been  brought  into  the  firm  of  Toulmin 
and  Copland,  and  40,000Z.  and  upwards  of  such  good  debts 
were,  on  the  last-mentioned  supposition,  brought  by  A.  Toul- 
min into  the  firm  of  Toulmin  and  Copland,  before  the  1st  of 
September,  1811.  The  evidence  also  showed,  that  the  firm 
of  Toulmin  and  Copland  had  paid  debts  owing  from  the  con- 
cern of  R.  and  A.  Toulmin,  to  the  amount  only  of  88,624?. 

By  the  mode  of  taking  the  accounts  contended  for  by  the 
respondent,  40,000Z.  of  the  old  debts  were  not  brought  in  at 
all ;  at  least  he  insisted  that  they  were  not  brought  in  within 

six  years.    In  taking  accounts  of  debts  and  payments, 

*  708   the  oldest  debts  should  be  *  considered  as  first  dis- 

charged :  that  was  the  practice,  and  it  was  supported 
by  the  authority  of  cases. 

The  Lord  Chancellor.  —  The  established  rule  is,  that 
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where  there  is  no  special  contract  or  direction  to  appropriate 
payments  made,  the  first  debts  are  held  to  be  first  paid. 
That  is  also  the  reasonable  practice,  for  otherwise  they  might 
be  barred  by  the  Statute  of  Limitations.  There  is  a  decision 
to  that  effect;  Clayton* 8  Caae^  Devayne%  v.  Noble;  where 
another  decision  to  the  same  effect,  Ux  parte  Toulmin^  is 
stated  in  a  nqte.  (a) 

Mr.  Knight  and  Mr,  O-.  Michards^  for  the  respondent.  — 
The  Chief  Baron  could  not  have  fallen  into  the  mistake  im- 
puted to  him ;  he  had  a  particular  experience  in  this  case,  for 
he  was  the  Master  to  whom  all  the  inquiries  in  the  suit  and 
lunacy  of  R.  Toulmin  were  "referred,  and  part  of  whose  re- 
port on  these  inquiries  were  evidence  in  this  case.  Could  any 
^rson  doubt  that,  if  it  were  not  for  the  respondent's  affi- 
davit,  this  partnership  should  be  considered  in  equal  moieties? 
The  most  curious  part  of  the  case  was,  that  the  Lord  Chief 
Baron  did  not  notice  that  part  of  the  affidavit  which  supported 
the  respondent's  case :  ^^  But  A.  Toulmin  not  being  able  to 
bring  in  the  40,000Z.  of  good  debts,  it  was  afterwards  agreed 
between  them  that  they  should  carry  on  the  partnership  busi- 
ness on  equal  terms,*'  &c.  It  was,  however,  clear  from  the 
other  evidence  in  the  cause,  that  the  partnership  was  in  equal 
shares. 

[The  Lord  Chancellor.  —  There  appears  to  be  a  discrep- 
ancy between  the  respondent's  answer  and  affidavit ;  in  one 
he  states  the  agreement  to  be  in  the  alternative,  but  at  one 
and  the  same  time ;  whereas  in  the  other  he  puts  two 
distuict  *  agreements.]  *  709 

The  affidavit  is  not  a  narrative  of  a  written  agreement,  but 
a  recapitulation  of  a  subsequent  agreement. 

The  respondent  was  willing  to  confine  himself  to  the  agree- 
ment to  bring  in  the  40,000Z.  good  debts.  It  was  manifest 
from  the  appellant's  statement,  and  from  the  conduct  of  the 
parties  in  the  manner  of  bringing  in  these  debts,  that  they 
had  no  definite  meaning  as  to  that  part  of  the  agreement. 
The  former  partnership  of  R.  and  A.  Toulmin  was  in  equal 

(a)  6  Madd.  600. 
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shares ;  the  new  partnership  was  intended  to  be  on  the  same 
footing,  nothing  being  understood  of  unequal  shares,  except 
in  the  case  of  the  40,000Z.  being  brought  in,  and  that  within 
a  reasonable  time. 

[Lord  Wynford.  —  Suppose  these  debts  of  40,000Z.  were 
brought  into  the  new  concern  in  sufficient  time  to  meet  the 
debts  owing  from  the  old  firm,  would  not  that  fulfil  the  in- 
tent of  the  agreement  ?] 

The  testimony  of  the  witnesses  and  the  documentary  evi- 
dence produced  by  the  respondent  before  the  Master,  and 
acted  upon  by  the  Master,  showed  that  the  debts  of  the  old 
partnership  of  R.  and  A.  Toulmin  were  only  transferred  into 
the  books  of  the  partnership  of  Toulmin  and  Copland  nomi- 
nally, and  for  the  purpose  of  facilitating  their  recovery,  and 
that  they  never  were  assumed  by  that  firm ;  and,  in  fact,  it 
was  never  even  in  the  contemplation  of  A,  Toulmin  or  the 
respondent  to  assume  them ;  the  evidence  also  showed,  that 
the  understanding  and  agreement  of  A.  Toulmin  and  the 
respondent,  in  regard  to  the  appropriation  of  the  moneys, 
subsequently  to  the  formation  of  the  partnership  of  Toulmin 
and  Copland,  received  or  to  be  received  from  customers 
whose  debts  were  ti'ansf erred,  was,  that  the  new  partnership 

of  Toulmin  and  Copland  was  to  reimburse  itself  the 
*  710   advances  made  by  it  to  customers,  out  of  the  *  first 

moneys  received  from  such  customers,  and  that  the 
surplus,  if  any  then  remaining,  was  to  be  applied  in  the  liqui- 
dation of  the  old  debts  of  such  customers.  The  evidence 
likewise  showed  that  40,0002.  of  good  debts  had  not  been 
brought  into  the  partnership  of  Toulmin  and  Copland,  accord- 
ing to  the  true  intent  and  meaning  of  the  agreement  stated 
iU  the  affidavit  of  the  respondent,  nor  within  six  yeais  next 
after  the  1st  of  September,  1806,  which  was  not  a  reasonable 
time,  nor  such  a  period  as  the  purposes  and  objects  of  the 
agreement  required.  The  respondent  contends  that  it  must 
be  held  to  have  been  agreed,  that  the  40,0002.  was  to  be 
brought  in  within  a  reasonable  time,  due  regard  being  had  to 
the  purposes  and  objects  for  which  the  same  was  required. 
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It  also  appeared  from  the  payments  which  were  made  by 
the  firm  of  Touhuin  and  Copland  in  various  ways,  that  they 
conceived  themselves  to  be  partners  in  equal  shares.  The 
wine,  for  instance,  which  may  be  considered  substituted  for 
profits  was  equally  divided,  not  on  one  or  two  occasions,  but 
several  times,  and  in  large  quantities.  That  point  ought  to 
have  some  weight  as  showing  how  all  the  profits  were  to  be 
divided.  But  not  only  the  profits,  but  the  losses  also,  were 
carried  to  the  account  of  each  partner  in  equal  shares.  That 
was  proved  by  the  several  exhibits  in  the  Court  of  Excheq- 
uer, especially  by  the  exhibits  of  the  accounts  with  Messrs. 
Morgan,  the  brokers  of  the  firm  of  Toulmin  and  Copland, 
from  which  it  appeared  that  the  several  losses  and  expenses 
attending  the  stock  transactions  of  the  firm  were  divided 
equally,  one-half  being  canied  to  the  separate  account  of  each 
partner.  This  equal  division  of  the  losses  of  the  firm  showed 
that  it  was  Mr.  Toulmin's  understanding  of  the  part- 
nership terms,  that  the  profits  also  should  *  be  equally  *  711 
divided ;  for  there  could  be  no  greater  injustice  than 
to  charge  Copland  with  half  the  losses,  and  give  him  only 
one-third  of  the  profits.  From  the  evidence  in  the  cause,  it 
was  impossible  to  hold  that  40,000Z.  of  the  old  debts  were 
brought  into  the  firm,  so  as  to  be  available  according  to  the 
true  intent  and  meaning  of  the  partnership  agreement.  That 
was  a  question  of  fact,  referred  to  the  Master  to  ascertain,  and 
he  found  in  favour  of  the  respondent.  The  case  was  very 
carefully  considered  by  the  Chief  Baron,  and  he  confirmed 
the  Master's  report. 

The  Solicitor^  General^  in  reply,  said,  the  only  question  dis- 
puted before  the  Master  was,  whether  the  40,000/.  had  been 
brought  in  within  a  reasonable  time.  On  that  point  the  ap- 
pellants were  entitled,  upon  the  clearest  evidence,  to  the 
judgment  of  the  House,  against  the  finding  of  the  Master, 
whose  report  was  opposed  to  the  facts  as  proved. 

May  80. 

Lord  Wynpord.  —  My  Lords,  in  this  case  the  chief  point 
that  is  raised  *for  our  consideration,  is  whether  the  40,0002. 
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had  been  brought  into  the  new  firm  according  to  the  tenor 
of  the  agreement.  The  Master  has  reported  —  and  the 
late  Lord  Chief  Baron  has  confirmed  that  report  —  that  the 
40,0002.  had  not  been  brought  in.  I  cannot  help  thinking, 
upon  the  evidence,  that  it  had  been  brought  in.  There  is  no 
period  stipulated  within  which  that  sum  of  debts  was  to  be 
brought  in ;  and  the  meaning  of  bringing  the  40,0002.  — 
which  I  take  from  the  learned  coun^l  who  have  argued  this 
case  on  the  part  of  the  respondents,  —  the  meaning  of  bring- 
ing it  in  was  the  assigpiing  of  40,000/.,  the  amount  of  debts 
which  at  the  time  of  the  assignment  were  good.  An  assign- 
ment of  debts  is  not  an  assignment  of  the  money,  but 
*  712  an  assignment  of  that  which  *  is  a  good  claim  to  money, 
to  come  in  at  some  time  or  other.  As  I  understand 
the  case,  the  whole  of  the  40,0002.  was  paid  in  within  five 
years.  The  debts  were  good  or  they  would  never  have  been 
paid ;  they  existed  at  the  time  of  the  original  agreement. 
But  I  cannot  help  thinking  also  that  the  40,0002.  may  be 
considered  to  have  been  realized  differently ;  for  there  had 
been  advances,  and  it  is  not  clear  that  the  40,0002.  had  not 
been  realized  at  a  very  early  period.  It  was  certainly  equally 
to  the  advantage  of  Mr.  Copland  that  this  money  should  be 
applied  to  the  demands  of  the  new  customers,  as  that  it 
should  have  been  applied  for  the  purpose  of  paying  off  the 
old  debts ;  or  perhaps  more  so,  for  the  house  could  not  have 
gone  on  unless  the  customers  had  been  accommodated  in 
some  manner ;  it  could  not  have  gone  on  but  for  the  realiza- 
tion of  this  fund. 

I  was  for  some  time  puzzled  by  a  very  ingenious  argument 
addressed  to  your  Lordships,  that  the  40,0002.  was  paid  in, 
not  on  account  of  the  old  debts,  but  of  the  pay  of  officers  and 
of  other  moneys  due  to  the  house  of  Toulmin  and  Copland ; 
but  that  is  not  so,  because,  looking  at  the  evidence  in  the 
affidavit  of  S.  S.  Toulmin,  (a)  and  the  schedule  which  is 
annexed  to  that  affidavit,  it  appears  that  those  were  not  pay- 
ments made  on  account  of  the  customers  from  time  to  time, 
but  payments  made  to  satisfy  debts  existing,  due  &om  the 

(a)  See  pp.  6S8  and  689,  supra, 
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customers  to  the  house  at  the  time  of  the  dissolution  of 
the  partnership  of  Toulmin  and  his  brother.  It  appears  by 
that  schedule,  that  certainly  within  five  years,  at  all  events, 
the  whole  40,000/.  was  realized.  If  the  other  mode  of  con- 
sidering  the  case  was  the  true  one,  the  whole  sum  was  realized 
at  a  much  earlier  period.  But  it  appears  to  me  that  the  period 
of  realization  is  not  the  question,  but  whether  there 
were  *  40,000?.  of  good  debts  assignable  at  the  time  *  713 
that  the  partnership  took  place ;  and  that  there  were 
is  perfectly  clear,  or  the  money  that  was  realized  afterwards, 
would  never  have  been  realized.  With  the  greatest  respect, 
therefore,  for  the  judgment  of  the  late  Lord  Chief  Baron,  I 
think  that  an  erroneous  view  was  taken  by  him  of  this  case  ; 
and  therefore  I  shall  move  your  Lordships  that  this  judgment 
be  reversed,  or  rather  the  appeal  allowed. 

The  Lord  Chancellor.  —  My  Lords,  I  take  the  same  view 
of  this  case  with  my  noble  and  learned  friend.  Your  Lord- 
ships may  have  perceived  from  some  observations  on  inter- 
locutory matters  which  I  suggested,  that  that  has  been  the 
view  of  the  case  which  I  have  entertained  throughout.  It 
was  necessary,  however,  to  hear  the  learned  counsel  for  the 
respondent,  because  they  might  have  shaken  the  opinion  I 
had  formed  upon  the  subject ;  but  that  opinion  has  been  con- 
firmed by  that  which  I  thought  it  my  duty  to  do,  subsequently 
to  the  hearing  of  the  first  counsel  for  the  respondent,  who 
led,  and  was  heard  the  other  day  finishing  his  address  to  your 
Lordships ;  namely,  by  reading  carefully  the  printed  cases 
and  evidence  on  both  sides.  I  took  the  opportunity  that 
evening,  when  the  argument  was  fresh  in  my  recollection,  of 
going  through  the  whole  of  these  papers ;  and  the  result  of 
the  whole  —  considering  that  argument  of  the  respondent's 
counsel,  and  reading  the  voluminous  evidence  upon  the  sub- 
ject—  is,  that  I  have  no  doubt  whatever  that  the  Master 
came  to  an  unsound  conclusion,  when  he  found  that  the 
40,000Z.  were  not  brought  in,  in  the  way  in  which  it  was  re- 
quired by  the  intent  and  meaning  of  the  agreement. 

My  Lords,   I  could    have  wished  that  the  parties  had 
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*  714    *  agreed  to  the  proposal  which  was  made  (a)  —  and 

which  I  think  was  perfectly  fair  to  both  parties,  and 
very  much  for  their  interests,  and  which  also  might  have 
relieved  your  Lordships  as  well  as  the  Court  below  from  much 
very  useless,  veiy  tedious,  unprofitable,  and  in  all  probabiUty 
expensive  litigation  —  not  merely  to  have  referred  that  which 
now  must  go  back  to  the  Master,  whether  he  will  or  not,  but 
also  that  which  has  been  already,  I  think,  adjudicated  upon 
by  the  Master  erroneously,  touching  the  answer  to  the  ques* 
tion  put  to  him  in  the  first  inquiry,  whether  the  40,000Z.  was 
brought  in  or  not,  and  which  might  have  been  left  most  safely 
by  the  appellants  to  another  mode  of  adjudication,  enlight- 
ened, as  it  probably  would  be,  by  the  intimation  of  opinion 
which  those  of  your  Lordships  who  had  attended  this  case 
had  pretty  plainly  given.  My  noble  and  learned  friend 
having  stated  that  he  considered  the  opinion  of  the  Master  to 
be  erroneous,  I  think  it  would  have  been  expedient  that  the 
whole  should  have  gone  together,  and  not  merely  this  part  in 
which  I  think  there  has  been  a  miscarriage  in  the  Court 
below.  The  consequence  of  that  proposition  not  being  ac- 
cepted by  the  parties  is,  that  it  roust  go  back  with  a  direction, 
that  the  Court  below  shall,  in  the  first  place,  allow  the  excep- 
tion to  the  report :  that  will  adjudicate  upon  the  matter  of 
the  40,000Z.  being  brought  in.  In  putting  the  question,  there- 
fore, to  your  Lordships  on  my  noble  and  learned  friend's 
motion,  in  which  I  entirely  concur,  I  shall  propose  that  your 
Lordships  shall  adjudge  that  the  decree  shall  be  reversed,  and 

that  the  cause  be  remitted,  with  a  direction  to  allow 

*  715    the  exception  to  the  *  Master's  report ;  and  then  that 

it  shall  be  referred  back  to  the  Master  to  proceed  upon 
the  foot  of  the  former  decree.  We  have  no  other  way  of 
doing  it',  and  it  is  a  painful  thing  to  be  obliged  to  do  this, 
which  must  lead  to  further  expense.  This  House  has  given 
greater  facilities  for  the  expeditious,  economical,  and  easy 
disposing  of  the  case,  in  a  manner  peculiarly  adapted  to  such 
a  case,  than  I  ever  saw  before  ;  I  regret  for  the  sake  of  the 
parties  the  failure  of  the  attempt,  but  I  trust  the  failure  will 

(a)  During  the  argument  their  Lordships  recommended  an  arbitra- 
tion, which  was  declined. 
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not  prevent  your  Lordships  from  repeating  the  same  attempt 
to  other  parties,  should  a  case  of  a  similar  description  arise. 
His  Lordship  then  put  the  question,  viz.,  whether  it  was  their 
Lordships'  pleasure  that  the  order  of  the  Court  of  Exchequer 
be  reversed,  and  that  the  cause  be  remitted  to  the  Court 
below,  with  instructions  to  allow  the  exception  to  the  Master's 
report,  and  so  refer  it  back  to  the  Master,  allowing  that  ex- 
ception to  proceed  upon  the  footing  of  the  former  decree  ? 
And  it  was  ordered  accordingly  in  the  affirmative. 


By  an  order  of  the  Court  of  Exchequer,  dated  3d  July,  1834,  this  order 
of  the  House  of  Lords  was  made  an  order  of  that  Court,  and  the  appel- 
'  lants'  said  exceptions  to  the  Master's  separate  report  of  May,  1830,  were 
thereby  allowed,  and  it  was  referred  back  to  him  to  revise  his  report. 

The  Master,  in  pursuance  of  that  order,  certified  by  his  report,  dated 
2d  July,  1835,  that  he  found  that  the  said  A.  Toulndn  did  bring  into 
the  partnership  of  Toulmin  and  Copland  the  said  40,000/.  of  good  debts 
owing  to  the  former  partnership  between  A.  Toolmin  and  R.  Toulmin, 
according  to  the  true  intent  and  meaning  of  the  agreement  in  the  decree 
mentioned.  And  he  further  certified,  that  he  found  by  the  evidence 
before  him,  that  the  said  agreement  was  varied  and  altered  after  the 
commencement  of  the  partnership  between  A.  Toulmin  and  J.  Copland; 
and  that  it  was  agreed  between  them  that  they  should  be  interested 
*in  equal  shares,  and  should  receive  and  pay  the  profits  and  loss  *716 
in  equal  moieties. 

The  appellants  took  exceptions  to  the  latter  finding,  insisting  that, 
instead  thereof,  the  Master  ought  to  have  found  by  his  report,  that  the 
said  agreement  was  not  afterwards  varied  or  altered;  and  that  he  had  not 
found  under  what  circumstances  and  in  what  respects  the  agreement  was 
varied  or  altered,  which  he  ought  to  have  done. 

These  exceptions  came  on  to  be  argued  before  the  Lord  Chief  Baron; 
and  his  Lordship,  by  an  order  dated  the  27th  of  February,  1836,  allowed 
the  same,  and  it  was  thereby  ordered  that  it  be  referred  back  to  the  Mas- 
ter to  review  his  said  last  report,  and  to  vary  and  amend  the  same  accord- 
ingly. 

The  Lord  Chief  Baron,  in  making  that  order,  said,  the  House  of 
Lords  having  decided  that  the  40,000/.  were  brought  into  the  firm  in 
pursuance  of  the  agreement,  the  question  to  be  ascertained  was,  whether 
there  was  any  alteration  of  that  agreement,  the  reason  given  by  Mr.  Cop- 
land for  that  having  failed.  If  the  evidence  before  Lord  Chief  Baron 
Alexander  had  been  sufficient  to  show  that  there  was  a  new  agreement, 
he  would  have  so  declared  without  a  reference  of  that  question;  the  evi- 
dence being  too  doubtful  on  that  point,  that  learned  Judge  referred  the 
matter,  in  order  to  enable  Mr.  Copland  to  produce  further  evidence:  no 
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farther  better  evidence  has  been  produced.  If  there  waa  any  variation  of 
the  agreement,  it  became  important  to  Mr.  Copland  to  establish  that  by 
some  entries  in  the  partnership  books,  or  by  making  up  the  accounts  to 
that  effect.  If  there  was  any  alteration  of  the  agreement,  what  was  the 
consideration  for  it?  There  being  no  evidence  of  a  new  agreement,  nor 
consideration  for  it,  no  jury  would  infer  a  new  agreement  from  the  recol- 
lection of  the  witness  Edmonds  that  fourteen  years  ago  he  was  directed 
by  Mr.  Copland,  in  the  presence  of  Mr.  Toulmin,  to  make  up  the  books 
on  the  footing:  of  an  equal  partnership.  The  chief  evidence  from  the 
accounts,  in  support  of  an  inference  of  a  new  agreement,  was  the  loss  on 
the  stock  transactions,  which  were  by  Toulmin's  directions  charged  to 
the  partners  in  equal  proportions.  But  these  gambling  speculations  were 
not  in  the  nature  of  partnership  transactions,  and  they  furnished  no  evi- 
dence of  the  proportion  of  interest  in  the  partnership  concern.  The  same 
observation  applied  to  the  division  of  the  wine. 
(The  suit  is  still  going  on.) 
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ROBINSON  V.  ALEXANDER. 

1884. 

Isaac  Robinson,  Surviving  Administrator  of ) 

George  Robinson \  Appellant. 

Daniel  Alexander Mespondent.^ 

Partnership.    Merchants^  Account,    Statute  of  LimitationB. 

In  1799,  D.  A.  purchased  shares  in  a  ship  of  G.  R.,  who  retained  other 
shares  in  the  same,  and  was  entrusted  by  D.  A.  and  the  other  owners 
with  the  whole  management  of  the  ship,  and  with  the  keeping  of  the 
accounts.  The  ship  was  sold  by  G.  R.  in  1805,  with  the  consent  of 
the  owners,  and  he  received  the  proceeds  of  the  sale,  and  settled 
accoimts  with  W. ,  one  of  the  owners,  to  whose  credit  a  balance  ap- 
peared to  be  placed,  in  respect  of  the  earnings  of  the  ship  and  the 
proceeds  of  the  sale.    In  1826,  D.  A.  filed  a  bill  against  the  adminis- 


>  S.  C.,8  BlighN.  S.  852. 
[586] 


ROBINSON  V.   ALEXANDER.  *  717 

trators  of  G.  R.,  who  died  in  1824,  for  an  account  of  D.  A.'s  share  of 
the  earnings  and  proceeds  of  the  sale  of  the  ship.  In  G.  R.'s  accounts- 
books,  which  appeared  not  to  have  been  referred  to  for  several  years, 
were  two  accounts  with  D.  A.,  one  relating  to  the  ship  in  the  way  of 
debit  and  credit  from  1799  to  1805;  the  other  containing  two  items 
only,  in  1811  and  1812,  on  the  debit  side,  not  appearing  to  relate  to 
the  ship.  D.  A.  was  absent  from  England  from  1820,  after  which 
time  E.,  his  brother-in-law,  a  witness  in  the  cause,  *'  called  frequently 
on  G.  R.  with  messages  from  D.  A.,  and  asked  him  to  come  to  a 
settlement  of  accounts  with  D.  A.  in  respect  to  the  ship;  G.  R.  evaded 
the  subject,  but  never  stated  or  intimated  that  he  was  not  indebted  to 
D.  A."  Heidi  l>y  the  Lords,  affirming  a  decree  of  the  Court  below, 
that  D.  A.  was  entitled  to  an  account  of  the  dealings  between  him 
and  G.  R.  relating  to  the  ship.^ 

May  80,  June  2,  July  9. 

In  M^rch,  1826,  the  respondent  filed  his  bill  in  Chanceiy  on 
behalf  of  himself  and  others.,  creditors  of  George  Robin- 
son, deceased,  against  the  appellant  and  *  John  Robin-  *  718 
son,  since  deceased,  as  administrators  of  the  said  George 
Robinson.  The  bill  stated^  among  other  things,  that  in  the 
month  of  October,  1799,  the  respondent  purchased  of  the  said 
George  Robinson  six  sixteenth  shares  of  a  ship  called  the 
Volunteer,  for  the  sum  of  1,687Z.  10s. ;  and  other  two  six- 
teenth shares  of  the  same  ship,  for  the  sum  of  5621. 10^.,  in 
November  of  the  same  year ;  that  respondent  paid  the  full 
amount  of  the  purchase  money  for  these  shares ;  bills  of  sale 
were  duly  executed  to  him,  and  all  the  regulations  of  the 
Ship  Registry  Acts  complied  with,  so  that  the  respondent  was 
legally  invested  with  the  ownership  of  these  eight  sixteenth 
shares  in  the  said  ship  ;  that  the  said  George  Robinson  carried 

'  By  the  Statute  of  James,  and  by  the  Conunon  Law  Procedure  Act, 
actions  *'  for  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants,"  were  excepted  from 
limitation,  but  this  exception  no  longer  exists;  10  &  20  Vict.  u.  97,  §  9; 
and  actions  or  suits  for  an  account,  or  for  not  accounting,  must  be  brought 
within  six  years.  See  1  Lindley  Partn.  (£ng.  ed.  1860)  372;  2  ib.  822; 
Collyer  Partn.  (5th  Am.  ed.)  §  376  &  note  (5)  and  cases  cited;  Bass  v, 
Bass,  6  Pick.  364;  S.  C,  8  Pick.  187;  M'Lellan  v.  Crofton,  6  Greenl. 
808;  Mandeville  9.  Wilson,  5  Cranch,  15;  Spring  v.  Gray,  5  Mason,  528; 
S.  C,  6  Peters,  151;  Coster  v.  Murray,  5  John.  Ch.  522;  1  Dan.  Ch. 
Fr.  (4th  Am.  ed.)  640,  641,  and  notes. 
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on  business  in  Tower-street,  London,  as  an  insurance  broker  at 
the  time  of  the  said  purchase ;  and  he  haying  also  certain 
shares  in  the  same  ship,  was  entrusted  by  the  respondent  and 
the  other  part-owners  with  the  whole  management  of  the  ship 
and  the  accounts  relating  thereto ;  and  he  undertook  and  con- 
tinued to  act  as  managing  owner,  and  kept  all  the  accounts 
relating  to  the  ship,  from  the  time  when  he  and  the  respon- 
dent so  became  joint  owners,  up  to  the  time  when  both  of 
them  sold  their  shares  in  her ;  and  during  the  period  of  their 
joint  ownership  the  ship  made  considerable  earnings,  and 
George  Robinson  received  all  the  proceeds,  but  never  ac- 
counted to  the  respondent  for  his  share  of  them;  that  in 
Januaiy,  1805,  George  Robinson,  with  the  consent  of  the 
respondent  and  the  other  part-owners,  sold  the  ship,  and 
received  on  account  of  the  respondent  his  share  of  the  money 
produced  by  that  sale,  but  died  before  he  had  accoimted  with 
the  respondent  for  the  money  received  by  him  in  respect  of 
the  sale  and  earnings  of  the  ship.  That  respondent  was 
lately  informed,  that  on  the  occasion  of  the  sale, 
*  719  George  *  Robinson  settled  the  accounts  betweem  him- 
self and  Mr.  Charles  Wheeler,  who  was  owner  of  one 
sixteenth  share  in  the  same  ship  during  the  period  that  the 
respondent  was  owner  of  the  eight  sixteenth  shares  ;  and  that 
on  that  settlement  of  accounts  it  appeared  that  there  was  due 
to  Wheeler,  in  respect  of  the  earnings  of  the  ship  and  pro- 
ceeds of  the  sale,  the  sum  of  1412.  17^.  id.  on  account  of  his 
one  sixteenth  share,  and  that  balance  was  accordingly  paid  to 
Wheeler  by  the  said  George  Robinson,  soon  after  the  said 
sale,  without  respondent's  knowledge  of  the  same  ;  that  from 
the  time  of  that  sale  respondent  had  frequently  applied  to 
the  said  George  Robinson  for  an  account  of  the  earnings  and 
proceeds  of  sale  of  the  said  ship,  but  could  never  obtain  it, 
though  it  was  repeatedly  promised  to  him  by  the  said  George 
Robinson ;  that  in  November,  1824,  George  Robinson  died 
intestate ;  and  in  December  of  that  year  letters  of  adminis- 
tration of  his  estate  and  effects  were  granted  to  his  brothers, 
the  appellant  and  John  Robinson,  who  possessed  themselves 
of  the  personal  estate  and  effects  of  the  intestate  to  a  large 
amount,  and  more  than  sufficient  to  pay  his  debts. 
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The  bill  prayed  that  an  account  might  be  taken  of  what 
was  due  to  the  respondent  in  respect  of  the  matters  afore- 
said, and  that  the  respondent  might  be  paid  what  should  be 
found  due  on  settUng  that  account ;  and  that,  in  case  the 
appellant  and  the  said  John  Robinson  should  not  admit  assets 
of  the  intestate  sufficient  to  pay  his  debts,  including  what 
should  be  found  due  to  the  respondent  in  respect  of  the 
matters  aforesaid,  then  that  the  usual  accounts  might  be 
taken  of  the  personal  estate  and  e£Fects  of  the  said  intestate, 
received  by  the  appellant  and  the  said  John  Robinson  respect- 
ively, or  either  of  them. 

*  The  appellant  and  the  said  John  Robinson,  by  their  *  720 
answer  to  the  bill,  stated  in  substance,  amongst  other 
things,  that  shortly  after  the  intestate's  death  they  possessed 
themselves  of  certain  books  of  account,  policies  of  insurance, 
vouchers,  documents,  letters,  and  papers  of  the  intestate ;  and 
that  amongst  them  were  two  letters  bearing  date  respect- 
ively 10th  of  June,  1799,  and  27th  of  August,  in  the  same 
year,  and  written  by  the  respondent  to '  the  intestate,  which 
contained  general  proposals  on  the  part  of  the  respondent  to 
become  concerned  with  the  intestate  in  some  speculation 
relating  to  shipping ;  that  amongst  other  accounts  contained 
in  one  of  the  said  books  of  account,  was  an  account  headed, 
"Dr.  Daniel  Alexander,  Lawrence  Pountney-lane. — Contra, 
Cr. ; "  and  which  appeared  to  be  a  general  account  between 
the  respondent  and  the  intestate  ;  and  that  on  the  debit  side 
thereof  were  various  items,  one  of  them  relating  to  bills  of 
sale,  and  others  of  them  relating  in  express  terms  to  a  ship 
called  the  Volunteer;  and  that  on  the  credit  side  of  the 
account  were  certain  items,  some  of  which  related  in  express 
terms  to  the  said  ship,  and  others,  as  the  appellant  and  the 
said  John  Robinson  believed,  relating  also  to  the  same  ship ; 
that  by  the  said  books  of  account  it  appeared  that  the  respon- 
dent and  the  intestate  were  respectively  interested  in  the  ship 
Volunteer  from  September,  1799,  to  October,  1804 ;  that  the 
respondent  held  eight  sixteenth  shares,  and  the  intestate  held 
four  sixteenth  shares,  and  was  the  managing  owner ;  that  the 
said  ship  made  certain  freight,  and  the  same  was  received  by 
the  intestate,  but  that  he  paid  the  outfit  and  expenses  of  the 
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ship,  and  also  the  costs  of  certain  investments  or  adventures 
in  goods  shipped  on  board  of  her  on  account  of  the 

*  721    owners ;  and  that  upon  two  *  occasions,  viz.,  after  the 

said  ship's  first  and  second  voyages  respectively,  divi- 
dends were  made  and  credited  by  the  intestate  to  the  owners 
of  the  said  ship,  in  respect  of  her  supposed  earnings. 

The  appellant  and  the  said  John  Robinson,  by  their  said 
answer,  also .  insisted  that  from  the  state  of  the  accounts  of 
the  ship's  last  three  voyages  (which  they  believed  to  be  losing 
transactions),  and  of  the  respondent's  first-mentioned  account, 
and  particularly  as  no  charge  was  made  to  the  debit  of  the  re- 
spondent in  that  account,  for  his  share  of  the  losses,  outgoings, 
and  expenses  appearing  by  the  accounts  to  have  been  sus- 
tained and  expended,  the  true  state  of  account  between  the 
respondent  and  intestate,  upon  the  close  of  the  speculation 
relating  to  the  ship,  could  not  possibly  be  ascertained  by  refer- 
ence to  the  accounts  before  mentioned  ;  but  that  if  the  same 
could  be  ascertained  by  reference  to  such  accounts,  they 
believed  that  it  would  either  appear  that  the  said  account 
had  been  long  since  finally  balanced  and  the  balance  paid,  or 
that  such  balance  was  against  the  respondent,  and  in  favour 
of  the  intestate.  And  they  further  said,  that  from  the  time 
when  the  respondent  became  interested  in  the  ship,  down  to 
the  time  of  the  intestate's  death,  the  respondent  and  the 
intestate  continued  to  be  upon  the  most  intimate  terms  of 
friendship,  and  for  more  than  twenty  years  of  that  interval 
were  in  constant  personal  or  written  communication  with 
each  other  on  their  private  concerns,  in  the  most  confidential 
manner ;  and  they  submitted  that  all  accounts  between  the 
intestate  and  respondent  ought,  under  the  circumstances 
aforesaid,  to  be  considered  as  closed  and  satisfied  long  since. 
The  appellant  and  the  said  John  Robinson,  by  their 

*  722    answer,  admitted  assets  of  the  intestate  sufficient  *  to 

answer  what  was  claimed  to  be  due  to  the  respondent ; 
but  insisted  that  if  the  respondent  ever  had  cause  of  action  or 
suit  against  the  intestate,  concerning  the  matters  in  the  bill 
mentioned  (which  they  in  no  sort  admitted),  such  cause  of 
action  or  suit  did  accrue  above  six  years  before  suing  out  pro- 
cess against  them  to  appear  and  answer  the  bill ;  and  that  the 
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respondent  had  not,  since  such  cause  of  action  or  suit  (if 
any)  arose,  been  under  any  disability  to  commence  or  prose- 
cute the  same. 

The  cause  being  at  issue,  witnesses  were  examined  on  both 
sides ;  the  following  is  the  substance  of  their  testimony  :  Mr. 
John  Teesdale,  the  appellant's  solicitor,  examined  to  interrog- 
atories on  behalf  of  the  respondent,  and  cross-examined  by 
the  appellant  and  the  said  John  Robinson,  proved  seventeen 
different  books  as  exhibits,  marked  respectively  with  the  first 
seventeen  letters  of  the  alphabet.     The  first  three  of  them, 
marked  with  the  letters  A,  B,  C,  were  stated  by  the  witness 
to  appear  to  be  ledgers ;  a  fourth  marked  with  the  letter  D,  a 
journal ;  and  all  the  other  books  were  cash-books,  bankers'  pass- 
books, a  bill-book,  a  letter-book,  and  policy-book.   This  witness 
further  deposed,  that  the  several  produced  books  had  been  for 
a  considerable  time  past  in  his  possession,  as  the  solicitor  of 
the  appellant  and  the  said  John  Robinson ;  and  that,  except 
as  to  the  pass-books,  he  believed  they  were  kept  by  the  intes- 
tate himself,  the  entries  therein  chiefly  appearing  to  have  been 
made  by  him  ;  and  that  the  intestate  kept  the  whole  of  the 
produced  books  in  his  own  custody,  at  the  London  Dock- 
house,  in  New  Bank-buildings.     Witness  further  said,  that  he 
had  looked  upon  the  folio  34  of  the  book  marked  A,  and  upon 
folio  42  of  the  book  marked  B,  and  also  upon  folios  27,  66, 
107,  and  124  of  the  book  marked  A,  and  that  the  ac- 
counts written  on  those  folios  respectively  *  were  writ-    *  723 
ten  by  the  intestate,  as  witness  believed,  he  the  witness, 
having  seen  the  intestate  write  many  times,  and  being  well 
acquainted  with  his  hand- writing ;    and  further,  that  the 
several  accounts  on  the  said  folios  34  of  book  A,  and  42  of 
book  B,  were  accounts  between  the  respondent  and  the  intes- 
tate, (a)  and  that  the  several  accounts  on  the  said 
♦  folios  27,  66, 107  and  124,  of  book  A.  were  accounts    ♦  724 
between  Charles  Wheeler  and  the  intestate. 

Mr.  Thomas  England,  another  witness  examined  on  behalf 
of  the  respondent,  proved  that  the  said  produced  books 

(a)  On  the  following  page  is  the  account  in  the  produced  ledgers, 
marked  A,  folio  34,  and  B,  folio  42. 
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belonged  to  the  intestate,  George  Robinson,  and  that  the 
accounts  referred  to  were  in  his  hand-writing ;  and  that  wit- 
ness had  inspected  the  two  books  A  and  B,  also  the  produced 
books  marked  respectively  E,  F,  G,  H,  and  I,  the  last-men- 
tioned five  books  being  the  intestate *s  banking  books ;  and 
that  he  so  inspected  the  said  books  A  and  B,  for  the  purpose 
of  ascertaining  what  balance  was  due  from  the  intestate  to 
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the  respondent ;  and  finding  that  there  appeared  to  be  a  bal- 
ance of  930Z.  48.  due  to  the  respondent  from  the  intestate,  by 
the  accounts  contained  on  folio  34  of  the  book  marked  A, 
witness  examined  the  books  marked  respectively  E,  F,  G,  H, 
and  I,  for  the  purpose  of  ascertaining  whether  or  no  the 
intestate  had  made  any  other  payments  than  what  appeared 
on  the  said  folio  84  to  the  respondent,  and  no  such  payments 
could  there  be  foimd  tO'  have  been  made ;  and  witness  did 
not  discover  that  the  said  balance  of  950Z.  4«.  had  been  paid 
or  satisfied.     And  witness  had  looked  upon  the  folios  27,  66, 
107,  and  124  of  the  book  marked  A ;  and  'on  said  folio  27 
there  were  entries  of  charges  for  insurance  on  the  ship  Vol- 
unteer, and  of  the  cost  of  one  sixteenth  share  of  that  ship ; 
and  on  said  folio  66  there  were  entries  of  sums  charged  for 
insurance,  and  of  a  credit  for  a  dividend  on  the  said  ship  • 
and  on  folio  107  there  was  an  entry  of  a  credit  for  another 
dividend  on  such  ship ;  and  on  folio  124  there  was  an  entry 
of  credit  for  sale  of  the  same  ship ;  and  it  appeared  by  the 
said  entries,  that  a  sum  of  money  was  due  to  Charles 
Wheeler  in  *  respect  of  the  said  ship,  but  not  how    *  725 
much  was  so  due ;  and  that  the  accounts  in  the  said 
folios  related  to  a  great  number  of  other  adventures  and  mer- 
cantile transactions  besides  that  of  the  said  ship  Volunteer. 
The  same  witness  stated  that  the  intestate  was  engaged  in 
the  business  of  a  merchant,  ship-owner,  and  insurance  broker, 
and  was  at  the  time  of  his  death,  and  had  been  from  the  first 
establishment  of  the  London  Dock  Company,  secretary  to 
that  company ;  that  he  was  for  many  years  prior,  and  down 
to  the  time  of  his  death,  upon  terms  of  intimate  acquaintance 
and  friendship  with  the  respondent ;  and  that  it  appeared  by 
the  produced  books,  marked  respectively  A  and  B,  that  they 
had  dealings  and  accounts  relating  to  the  ship  Volunteer,  and 
cash  matters,  from  the  year  1799  to  the  year  1812 ;  that  the 
respondent  was  by  profession  an  architect ;  that  in  the  year 
1820  he  was,  from  ill-health,  obliged  to  leave  this  country, 
and  in  consequence  witness,  as  his  brother-in-law,  did  under- 
take to  arrange  all  his  affaire;  that  some  short  time  after 
the  respondent  so  left  this  country,  witness   called   several 
times  upon  the  intestate  with  messages  from  the  respondent, 
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and  took  the  opportunity  of  asking  the  intestate  to  come  to  a 
settlement  with  the  respondent  respecting  the  ship  Yolimteer ; 
and  that  the  last  time  when  witness  saw  the  intestate  respect- 
ing the  account  between  him  and  the  respondent  relating  to 
the  said  ship,  was  a  few  months  before  the  death  of  the  intes- 
tate ;  and  witness  did  generally,  on  the  said  occasions,  ask 
the  intestate  respecting  a  settlement  of  the  said  account,  and 
the  intestate  generally  evaded  the  subject,  but  never  did 
state  or  intimate  to  witness,  or  in  his  presence,  or  to  his 
knowledge,  that  he,  the  intestate,  was  not  indebted  1x>  the 

respondent. 
*  726        *  Mr.  Charles  Wheeler,  the  third  witness  examined 

on  behalf  of  the  respondent,  verified  the  account  in 
the  produced  book  marked  A,  between  himself  and  the  intes- 
tate, relative  to  the  ship  Volunteer ;  and  he  stated  that  the 
intestate  was  an  insurance  broker  and  underwriter,  and  from 
March,  1803,  to  March,  1804,  was  engaged,  with  witness  and 
another,  in  the  trade  of  coal-merchants ;  and  he  believed  that 
he  was,  from  October,  1805,  to  January,  1806,  engaged  with 
Jervase  Jackson  of  London,  in  the  business  of  policy  brokers ; 
and  that  the  respondent  had  dealings  and  accounts  with  the 
intestate  relating  to  the  ship  Volunteer,  from  the  year  1799 
down  to  the  time  of  the  sale  of  the  said  ship,  in  January, 
1805,  and  also  respecting  the  building  of  the  London  Dock, 
and  the  warehouses  belonging  to  the  same,  from  the  year 
1795  down  to  the  time  of  the  death  of  the  intestate. 

Two  witnesses  were  examined  for  the  appellant  (one  a 
elerk,  the  other  a  porter,  in  the  service  of  th^  East  India 
Company).  The  substance  of  their  depositions  was  this  : 
When  the  intestate  first  went  to  the  London  Dock-house,  a 
back  room  on  the  ground  floor  was  fitted  up  as  an  office  for 
him,  as  secretary  to  the  company,  but  he  transacted  business 
in  that  room  four  or  five  times  only  at  the  commencement  of 
his  residence  in  the  house,  after  which,  finding  the  room 
inconvenient,  he  discontinued  the  use  of  it ;  and  from  that 
time  to  the  year  1814  that  room  was  used  only  as  a  lumber 
room  for  depositing  boxes  and  papers,  and  from  1814  it  con- 
tinued to  be  used  as  a  lumber  room,  and  also  as  a  porter^s  or 
messenger^s  room  for  the  servants  of  the  company ;  and  the 
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intestate  never  entered  it  for  at  least  eight  or  nine  years 
before  his  death.  On  the  day  of  his  death,  the  appel- 
lant and  *  the  said  John  Robinson,  and  their  solicitor  *  727 
Mr.  Teesdale,  met  at  the  London  Dock-house  for  the 
purpose  of  searching  amongst  the  intestate^s  papers,  to  ascer- 
tain whether  he  had  made  a  will.  In  the  course  of  their 
search,  books  and  papers  relating  to  his  affairs,  and  which 
referred  to  matters  of  modem  date,  were  found  in  phose  parts 
of  the  house  which  he  inhabited.  Their  attention  being 
directed  to  a  wardrobe  in  the  said  back  room,  'they  forced 
open  the  upper  part  thereof,  and  there  found  all  ,the  books 
and  papers  proved  in  this  cause,  covered  with  so  much  dust 
as  to  make  it  certain  that  none  of  them  had  been  referred  to 
or  touched  for  many  years. 

The  cause  came  on  to  be  heard  before  the  Vice-chancellor 
on  the  21st  of  July,  1830,  when  his  Honor  ordered  and 
decreed  that  it  be  referred  to  the  Master  to  take  an  account 
of  all  dealings  and  transactions  between  the  respondent  and 
the  said  intestate  relating  to  the  matters  in  the  bill  men- 
tioned, &c. 

The  appeal  was  against  that  decree.  (John  Robinson  died 
during  the  proceedings.) 

Sir  William  Home  and  Mr.  Wigram^  for  the  appellant.  — 
There  is  no  evidence  that  the  respondent  has  any  demand  on 
the  assets  of  the  intestate.  By  the  books  of  account,  which 
came  to  the  hands  of  the  appellant  in  the  manner  stated  by 
the  witnesses,  it  appears  that  the  respondent  and  intestate 
were  jointly  interested  in  the  ship  from  September,  1799,  to 
1805,  the  respondent  holding  eight  sixteenth  shares  and  the 
intestate  four  sixteenths,'  and  being  also  managing  owner  of 
the  ship.  It  also  appears,  from  the  same  books,  that  the  ship 
made  some  freight,  which  was  received  by  the  intestate,  and 
that  he  paid  for  her  outfit  and  expenses,  also  for  invest- 
ments in  goods  *  shipped  on  board  of  her  on  account  *  728 
of  the  owners ;  a(id  that  dividends  were  made  on  two 
occasions,  in  respect  of  the  ship's  earnings  on  her  first  and 
second  voyages.  Of  these  dividends  two  sums  of  185Z.  l^. 
bd.  and  6922.  0$.  %d.  were  entered  to  the  credit  of  the  respon- 
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dent  in  the  account  with  him  in  ledger  A,  tinder  the  respec- 
tive dates  of  2d  March,  1801,  and  Ist  May,  1802.  (a)  In 
the  same  account  various  sums  were  entered  to  the  debit  of 
the  respondent,  as  having  been  paid  on  his  account  by  the 
intestate*.  The  last  items  in  it  are :  ^^  1805,  January  29.  By 
sale  account  of  ship  Volunteer,  1306Z.  7«."  on  the  credit  side: 
*'  1805,  April  27,  200Z."  on  the  debit  side.  There  is  no  later 
entry  fouqd  in  that  or  in  any  other  book  or  paper  belonging 
to  the  intestate,  of  any  dealing  or  transaction  between  him 
and  the  respondent,  except,  indeed,  that  in  another  book  of 
account,  marked  B,  there  are  two  entries,  one  of  28Z.  5s.  in 
June,  1811,  the  other  of  5/.  58.  in  May,  1812 ;  (a)  both  on 
the  debit  side  of  an  account  with  the  respondent,  and  not 
relating  in  any  manner  to  the  ship  Volunteer,  nor  to  any 
matter  in  question  in  the  cause.  It  is  material  to  attend  to 
the  evidence  of  the  state  in  which  those  books  of  account 
were  found  by  the  appellant,  as  from  that  it  appears  beyond 
a  doubt  that  none  of  them  could  have  been  referred  to  or 
seen  by  the  intestate  for  at  least  eight  or  nine  years  before 
his  death. 

The  amount  claimed  by  the  respondent  in  respect  of  his 
share  of  the  earnings  and  produce  of  the  sale  of  the  ship  is 
1134?.  18».  8rf.,  which  was  calculated  in  this  way :  The  bill 
alleged  that,  on  the  salef  of  the  ship,  the  intestate  paid  141/. 
178.  4(2.  in  respect  of  her  earnings  and  the  produce  of  the 
sale,  to  Mr.  Wheeler,  who  was  owner  of  only  one  sixteenth 
share  ;  from  which  the  respondent  concluded  that  he, 
*  729  who  *  had  eight  sixteenths,  should  have  eight  times 
that  sum.  There  is  no  evidence,  in  the  account  books 
or  otherwise,  of  payment  to  Mr.  Wheeler  for  any  such  sum, 
nor  of  any  final  settlenotent  of  accounts  between  him  and  the 
intestate.  There  is  no  evidence  of  acknowledgment  by  the 
intestate,  or  by  the  appellant  or  his  late  co-administrator,  of 
any  sum  being  due  to  the  respondent  in  respect  to  the  alleged 
dealings.  On  the  contrary,  the  silence  of  the  respondent  for 
twenty  years  and  more,  in  respect  to  the  present  demand,  is 
equivalent  to  positive  evidence  against  its  validity.  It  is  in 
evidence  that  during  the  whole  of  that  time  the  respondent 

(a)   Vide  the  accounts,  p.  723  nqtra. 
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and  intestate  were  in  constant  communication  in  the  most 
confidential  manner,  on  their  respective  private  concerns, 
and  yet  no  mention  was  ever  made  by  them  of  this  alleged 
debt. 

But  supposing,  in  the  absence  of  all  proof,  that  the  respon- 
dent's claim  was  originally  well  founded,  still  under  the  cir- 
cumstances, and  considering  the  lapse  of  time,  as  well  as  the 
uninterrupted  intercourse  between  the  respondent  and  intes- 
tate down  to  the  time  of  his  death,  then*  Lordships  were 
bound  to  presume  payment  or  other  satisfaction,  and  to  hold 
the  account  as  stated  and  closed  many  years  ago.  The 
account  sought  for  by  the  respondent's  bill  was  not  a  general 
account,  but  was  confined  to  the  ship's  earnings  and  proceeds 
of  sale,  —  to  transactions  which  took  place  *above  twenty-one 
yeai-s  before  the  bill  was  filed.  The  second  account,  that  in 
ledger  B,  dated  in  1811  and  1812,  having  no  relation  to  the 
dealings  in  the  ship,  should  not  be  considered  a  continuation 
of  the  ship's  account,  which  ended  in  1805.  At  all  events, 
inasmuch  as  there  was  no  item  in  any  of  the  accounts  within 
six  years  of  the  institution  of  the  suit,  and  as  the  respondent 
was  not  under  any  disability  to  sue,  the  rule  in  equity, 
founded  •  on  analogy  with  the  Statute  of  Limita-  *  730 
tion8(a)  in  courts  of  law,  ban*ed  this  suit.  The 
account  here  sought  was  not  within  the  exception  in  the 
third  section  of  the  statute ;  it  was  not  a  mutual  account, 
nor  was  it  "between  merchant  and  merchant"  (the  words 
of  the  exception),  but  an  account  by  one  partner  against 
another,  and  the  last  item  in  it  being  long  anterior  to  six 
years  before  suit,  the  whole  was  barred.  So  little  of  the 
character  of  trade  and  merchandise  had  these  dealings,  that, 
until  the  6  Geo.  4,  cap.  16,  the  parties  could  not  be  made 
bankrupts. 

On  the  two  points,  the  lapse  of  time  and  the  application 
of  the  exception  in  the  statute,  the  following  cases  were 
cited:  Sherman  v.  Shermany(h)  in  which  it  was  stated  to 
have  been  held„  that  if  dealings  between  merchants  had 
ceased  for  several  years,  and  one  of  them  died,  and  the  sur- 
viving merchant  brought  his  bill  for  an  account,  the  Court 
(a)  21  Jac.  l8t.  c.  16.  (6)  2  Yem.  276. 
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would  not  decree  an  account,  but  would  leave  the  plaintiff  to 
his  remedy  at  law;  Bridges  v.  MitchelU(a)  where  acqui- 
escence for  twenty  years  was  held  a  bar  to  a  suit  for  an 
account  between  merchants ;  Barber  v.  Barber^  (i)  where 
the  bill  was  said,  as  in  the  present  case,  to  be  against  the 
representative  of  a  deceased  partner.  Sir  William  Gbant 
held  that  the  Statute  of  Limitations  was  a  bar,  all  accounts 
having'  ceased  above  six  years ;  CattUng  v.  Skovlding^  (c?) 
Martin  v.  ffeatheote^  (d)  Webber  v.  Tivill^  (e)  Walford  v. 
Liddel^  (^r)  Crawford  v.  Liddell,  cited  in  Jones  v.  Pengree^  (A) 
and  Foster  v.  Hodgson,  (i) 

*  731  *  Mr.  Knight  and  Mr.  Stuart^  for  the  respondent. 
—  It  was  established  by  the  evidence  that,  at  the  time 
of  the  intestate's  death,  there  was  an  open  and  unsettled 
account  between  him  and  the  respondent  in  respect  to  their 
joint  dealings  in  the  ship,  and  that  the  intestate  had  never 
settled  with  the  respondent  the  account  which,  in  the  con- 
fidential situation  he  held,  of  managing  owner  of  the  ship, 
he  was  bound  to  do.  The  depositions  of  Mr.  England  were 
quite  conclusive,  not  only  that  there  was  an  unsettled  account 
and  a  large  balance  due  to  the  respondent,  but  also  that  the 
intestate,  up  to  the  time  of  his  death,  acknowledged  the 
account  to  be  unsettled.  That  witness  deposed,  that  *^  some 
time  after  the  respondent  left  this  country  (having  gone 
abroad  for  the  benefit  of  his  health)  he  (the  witness)  often 
called  on  the  intestate  with  messages  from  the  respondent, 
and  took  an  opportunity  of  asking  him  to  come  to  a  settle- 
ment with  the  respondent  respe^cting  the  ship  Volunteer ;  and 
the  last  time  when  witness  saw  the  intestate  respecting  that 
account,  was  a  few  months  before  his  death,  and  the  witness 
generally,  on  those  occasions,  asked  him  respecting  the  settle- 
ment of  the  said  account,  and  the  intestate  generally  evaded 
the  subject,  but  never  stated  or  intimated  to  witness  that  he 

(a)  Gilb.  £q.  Rep.  224;  S.  C,  Bunb.  217. 

(6)   18  Ves.  286.  (c)  6  T.  R.  189. 

(<0  2  Eden,  169.  \e)  2  Wins.  Saund.  126,  n.  6  &  7. 

{g)  2  Ves.  400.  (A)  6  Ves.  580-682. 

(t)   19  Ves.  180. 
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was  not  indebted  to  the  respondent."  That  deposition  was 
sufficient  to  sustain  the  Vice-Chancellor's  decree  for  taking 
the  account.  Upon  the  account  in  ledger  A,  the  balance  in 
favour  of  the  respondent  is  950Z.  48.  If  the  appellant  is  to 
have  credit  for  those  sums,  entered  in  that  account  as  paid 
by  the  intestate,  why  is  he  not  to  be  debited  with  the  items 
entered  on  the  other  side  ?  It  is  in  evidence  that  the  accounts 
are  in  the  intestate's  handwriting. 

It  has  been  argued  on  behalf  of  the  appellant,  that 
*  as  there  is  no  entry  in  the  account  within  six  years  *  732 
before  the  commencement  of  the  suit,  the  respondent's 
claim  must  be  held  as  barred  by  the  Statute  of  Limitations, 
or  by  a  presumption  of  payment  from  the  lapse  of  time  and 
acquiescence  of  the  respondent,  and  cases  have  been  cited  to 
support  those  positions ;  but  th^  attempted  defence  on  the 
statute  is  not  only  inapplicable  to  these  transactions,  but  is 
also  inconsistent  with  the  admissions  of  the  appellant  and 
with  the  evidence.  The  cases  cited  do  not  apply  to  this 
account,  which  was,  in  point  of  law,  an  account  between 
merchant  and  merchant,  and  strictly  within  the  exception  of 
the  third  section  in  the  Statute  of  Limitations,  the  words  of 
which  are,  *^  all  actions  of  account  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  and  servants." 
If  the  respondent  had  abandoned  the  account  in  1805,  and 
had  acquiesced  for  twenty  years,  then  indeed  a  presumption 
of  satisfaction  would  jirise,  and  no  suit  for  his  claim,  at  law 
or  in  equity,  could  be  maintained.  Presumption  of  satisfac- 
tion, however,  might  be  rebutted  by  proof  of  part  payment, 
or  other  transactions.  The  account  here  was  an  open  and 
unsettled  account  in  1805,  and  there  were  subsequent  trans- 
actions between  the  parties,  of  which  the  account  in  ledger 
B  was  evidence,  making  these  accounts  one  running  account. 
The  case  of  Barber  v.  Barber^  (a)  cited  for  the  appellant,  was 
not  authority ;  it  was  reported  ex  relatione^  and  the  reporter 
did  not  give  the  name  of  the  person  on  whose  relation  he  had 
it ;  the  statement  of  the  case  was  very  meagre ;  it  was  stated 
that  they  were  partnership  accounts,  but  it  could  not  be 

(a)  18  Yes.  286. 
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collected  whether  the  accounts  were  between  merchants 
respecting  mercantile  transactions,  although  the  counsel 
*  733  there  argued  *  them  as  mercantile  transactions,  and  the 
Master  of  the  Rolls  (Sir  William  Grant)  held  the 
claim  to  be  excluded  by  the  statute.  That  report  is  dis- 
credited on  other  grounds :  in  Foster  v.  Hodgson^  (a)  which 
came  before  Lord  Eldon  about  a  year  afterwards,  and  was 
argued  by  Sir  Samuel  Romilly,  who  was  counsel  in  Barber 
y.  Barber^  no  reference  was  made  td  the  latter.  The  law,  as 
deduced  from  all  the  cases  of  authority,  is,  that  where  an 
account,  even  between  merchants,  has  been  stated  and  settled, 
and  six  years  have  elapsed  without  a  new  entry,  that  is  con- 
clusive, all  claim  is  barred  by  the  statute,  and  the  courts  of 
equity,  on  the  ground  of  acquiescence  and  satisfaction,  adopt 
a  rule  analogous  with  the  limitation  of  the  statute  ;  but  there 
is  no  bar  where  the  account,  though  adjusted  once,  has  been 
opened  by  subsequent  entries,  and  made  a  running  account. 
Sandys  v.  Bladwell,  (h)  HoUcom  v.  Rivers^  (c)  Farrington  ^ 
V.  iee,  (rf)  Webber  v.  Tivill^  (e)  and  the  cases  referred  to  in 
the  notes  to  the  report  of  the  last  case. 

Sir  William  Home  replied.  —  The  respondent  produced 
no  evidence  to  support  his  claim ;  the  accounts  are  taken  from 
the  intestate's  book,  and  an  attempt  has  been  made  to  con- 
found two  accounts,  which  are  quite  distinct,  for  the  purpose 
of  exempting  this  case  from  the  operation  of  the  statute.  It 
was  no  impeachment  of  Barber  v.  Barber  that  it  was  not 
cited  in  Foster  v.  Hodgson;  it  may  not  have  been  there 
reported,  and  it  is  not  to  be  expected  that  the  counsel  who 
argues  a  case  will  remember  it,  and  cite  it  a  year  after  in 
arguing  another  case. 

*  734       *  The  Lord  Chancellor.  —  My  Lords,  the  oouise 

which  I  shall  propose  to  youi*  Lordships  to  adopt  in 

order  to  form  your  decision  in  this  case,  is  naturally  suggested 

to  me  by  the  line  of  argument,  and  by  the  importance  of  the 

(a)  19  Ves.  180.  (6)  Sir  Wm.  Jones,  401. 

(c)  1  Ca8.  in  Chancery,  127.  (d)  2  Mod.  312. 

(«)   Saund.  126. 
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points  which  have  been  taken  at  the  bar.  On  one  of  those 
points,  namely,  how  far  the  circumstances  of  this  case  justi- 
fied the  Court  below  in  presuming  satisfaction  or  payment 
from  lapse  of  time,  I  see  no  reason  to  entertain  much » doubt, 
or  to  form  any  opinion  different  from  that  to  which  the  Vice- 
Chancellor  came  upon  that  part  of  the  case.  But  as  to  the 
other  point,  which  is  the  principal  one  raised,  namely,  the 
application  of  the  Statute  of  Limitation,  or  rather  the  excep- 
tion of  merchants'  accounts  in  the  enacting  or  operative  part 
of  the  third  section  of  that  statute,  which  has  been  elaborately 
argued  at  your  Lordships'  bar,  I  should  wish  to  have  further 
time  for  consideration.  It  is  a  matter  which  has  been  made 
so  little  the  subject  of  solemn  decision,  and  on  which  so  many 
opposite  difita  are  found  in  the  books,  thatf  as  at  present  ad- 
vised,' I  should  wish  .  to  have  an  opportunity  of  conferring 
with  some  of  the  learned  Judges  of  the  common-law  Courts, 
before  I  finally  make  up  my  mind  to  advise  your  Lordships  to 
affirm  his  Honor's  decree.  With  that  view  T  should  propose 
to  your  Lordships  to  postpone  the  consideration  of  this  case 
for  a  few  days.  Another  reason  for  suggesting  that  course 
to  your  Lordships  is,  that  I  may  take  an  opportunity  of  in- 
quiring whether  there  has  been  any  recent  decision  since  I 
left  the  other  side  of  Westminster  hall,  affixing  another  and 
a  more  definite  meaning  to  that  clause  of  the  statute  than  it 
has  hitherto  had.  If  my  present  degree  of  doubt  should  con- 
tinue on  further  consideration,  I  should  then  be  dis- 
posed to  advise  your  Lordships  to  hear  the  case  *  re-  *  785 
argued  before  the  learned  Judges,  by  one  counsel  on 
each  side,  before  finally  deciding  the  case ;  —  not  at  present 
8a}dng  that  that  will  be  the  conclusion  to  which  I  shall  come, 
but  throwing  it  out  merely  for  consideration. 

Considerable  doubts  hang  over  the  decision  of  the  case  of 
Barber  v.  Barber  ;  (a)  not  over  the  authority  of  the  learned 
Judge  by  whom  it  is  represented  to  have  been  pronounced, 
but  over  the  report  itself ;  inasmuch  as,  in  the  first  place,  it 
is  ez  relatione^  and  secondly,  there  is  but  a  very  scanty  ac- 
count of  the  circumstances  as  well  as  of  the  argument ;  the 
point  being  made  in  the  last  paragraph  of  the  report,  as  to 

(a)  18  Yes.  286. 
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the  exception  of  the  statute  applying  to  merchants'  accounts : 
and  then,  as  it  appears  in  the  report  that  his  Honor  Sir  Wm. 
Grant  disposed  of  it  in  very  summary  and  somewhat  general 
terms,  I  should  wish  to  examine  that  case  further.  At  pres- 
ent, therefore,  holding  that  that  case  is  not  of  the  highest 
authority,  and  feeling  great  doubt  of  the  accuracy  of  the 
report,  especially  when  we  find  that  in  the  subsequent  case  of 
Foster  V.  Hodgson^  (a)  neither  Lord  Eldon  in  his  judgment, 
nor  the  counsel  on  either  side  in  their  arguments,  press  that 
authority,  although  in  all  probability  it  was  published ;  and 
at  all  events.  Sir  Samuel  Romilly,  who  argued  the  case  of 
Fo9ter  V.  Hodgson  before  the  Lord  Chancellor,  is  stated  in  the 
report  to  have  been  in  the  case  at  the  Rolls,  and  he  must 
have  been  aware  of  it:  for  these  reasons  and  with  these 
views,  I  shall  beg  your  Lordships  to  postpone  the  further 
consideration  of  this  case. 

July  9. 

*  736  *  The  Lord  Chancellor,  after  stating  shortly  the  main 
facts  of  the  case,  said,  the  question  in  it  was  a  question  of 
accounts  involving  two  points :  one,  whether  the  lapse  of  time 
and  other  circumstances  entitled  the  House  to  presume  pay- 
ment ?  The  other  was,  whether  the  Statute  of  Limitations, 
which  was  set  up  as  a  defence,  operated  in  the  same  direction, 
and  (the  respondent  being  witliin  the  exception  in  that  statute) 
barred  the  suit  ?  I  stated  at  the  close  of  the  argument,  that 
on  the  first  of  these  points  I  had  no  doubt ;  I  considered  that, 
under  the  circumstances  of  this  case,  the  lapse  of  time  (and 
so  thought  the  Court  below)  did  not  entitle  the  House  to 
presume  satisfaction  or  payment. 

The  second  point  was  the  one  upon  which,  in  regard  to  its 
importance,  some  difference  of  opinion  had  existed,  particu- 
larly as  to  the  reported  decision  in  the  case  of  Barber  v. 
Barber  ;  (i)  a  decision  that  has  been  a  good  deal  questioned 
and  commented  on  here,  if  not  elsewhere.  I  considered  that 
it  was  fit  to  allow  this  case  to  stand  over  for  further  con- 
sideration ;  and  I  mentioned,  that  should  I  continue  to  enter- 
tain  a  doubt  on  that  point,  the  importance  of  the  question, 
(a)  19  Ves.  180.  (6)  18  Ves.  286. 
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and  the  frequency  of  its  recurrence  in  courts  of  law,  more 
than  in  equity,  would  incline  me  to  obtain  the  opinion  of  the 
Judges,  and  to  have  the  case  reargued  before  them  for  that 
purpose.  I  have  since  had  conversation  with  some  of  those 
learned  persons  ;  I  have  reconsidered  the  case,  and  the  result 
is  that  the  inclination  of  my  opinion,  as  it  was  at  the  time 
of  the  argument,  has  been  confirmed.  I  therefore  advise 
your  Lordships  now  to  affirm  the  judgment  of  the  Court 
below,  without  costs.  Il  was  a  matter  very  fit  for 
*  consideration.  The  conflicting  arguments  are  fully  *  737 
stated,  and  the  doctrine  deduced  from  them  is  laid 
down  with  great  distinctness  by  Mr,  Serjeant  Williama^  in 
one  or  more  notes  to  the  case  of  Webber  v.  TivUL  (a)  Both 
these  notes  give  a  very  distinct  statement  of  the  cases  on  the 
subject ;  and  regard  being  had  to  those  cases,  and  to  the 
opinion  of  Lord  Kbnyon,  which  is  distinctly  given  in  one  of 
them,  I  am  of  opinion  that  his  Honor  the  yice-Chancellor 
came  to  a  sound  conclusion  on  the  second,  as  he  had  done 
upon  the  first  point  raised  in  the  case  ;  and  that  the  suit  being 
within  the  exception  of  the  statute,  it  is  not  barred  by  the 
Statute  of  Limitations.  I  am  confident  that  if  an  action  at 
law  had  been  directed  to  be  tried,  and  sent  to  a  court  of  law 
on  this  point,  there  would  have  been,  under  the  circumstances, 
no  doubt  of  a  verdict  and  judgment  for  the  plaintiff.  I  there- 
fore recommend  your  Lordships  to  affirm  this  judgment,  but 
without  costs. 

Judgment  affirmed  without  costs. 

(a)  2  Saund.  127,  n.  6  &  7. 
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788  ♦  APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


LEWIS  V.  BRIDGMAN. 

1834. 

Thomas  Lewis,  Esq.,  and  Robert  Andrew  .    . 

Stevens 1  ^PP'^^^' 

William  Bridgman,  the  Younger,  and  John  \ 

Lewis  Mallet,  Executors  of  Sir  Samuel  >  Mespondents. 

Young,  Bart ; 

Tithes.    Impropriate  Rectory.    Portioner. 

A  portioner  entitled  to  tithe  of  hay,  is  not  necessarily  entitled  to  tithe 
of  clover,  tares,  vetches,  and  grass,  cut  and  carried  away  green. 

May  5,  10. 

In  June,  1824,  the  appellants  filed  their  bill  in  Chancery 
against  Sir  Samuel  Young,  Bart.,  since  deceased,  and  thereby 
stated  that  the  appellant  T.  Lewis  was  in  May,  1815,  and 
ever  since  continued  to  be,  seised  of  the  tithes  of  com,  grain, 
hay,  and  grass  yearly  arising  within  a  certain  district  or  por- 
tion of  land  within  the  parish  of  Cookham  (Berks),  called 
the  lower  division  of  the  parish  of  Cookham,  and  bounded  as 
therein  particularly  mentioned ;  That  by  an  indenture,  dated 
8d  of  May,  1815,  he  demised  unto  the  appellant  Stevens  all 
the  aforesaid  tithes  to  which  he  (Lewis)  was  so  entitled  as 
aforesaid,  with  others,  by  the  description  of  all  that  parcel  of 
tithes  of  corn,  grain,  hay,  and  other  tithes  whatsoever,  apper- 
taining or  in  anywise  belonging  to  the  parsonage  of  Cannon, 
in  Cookham  (Berks),  coming,  increasing,  renewing,  or  gi'owing 

upon  all  the  lands,  arable,  meadow,  and  pasture  ground 
*  739    whatsoever,  lying  *  within  the  parish  of  Cookham,  and 

within  the  limits,  precincts,  and  boimdaries  therein 
mentioned;  To  hold  the  same  and  certain  other  heredita- 
ments thereby  demised,  for  the  term  and  at  the  rent  therein 
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mentioned :  And  that  by  virtue  of  the  said  indenture,  the  , 
appellant  Stevens  became  entitled  to  the  tithes  of  com  and 
grain,  hay  and  grass,  yearly  arising,  &c.,  on  all  the  land 
situate  within  that  part  of  the  said  parish  of  Cookham ;  That 
the  said  Sir  S.  Young  had,  in  the  years  1820,  1821, 1822, 
1823,  and  1824,  occupied  and  then  continued  to  occupy  a 
certain  farm  (containing  168  acres)  situate  within  the  said 
parish  of  Cookham,  great  part  whereof  (viz.,  134  acres)  was 
comprised  within  the  precincts  and  bounds  in  the  said  inden- 
ture mentioned ;  and  had  in  each  of  the  said  years  cut  and 
carried  away  from  his  farm,  situate  within  the  boundaries 
aforesaid,  large  quantities  of  clover,  tares,  or  vetches,  meadow 
and  rye  grass,  and  other  grasses,  without  making  the  same 
into  hay ;  and  that  he  had  carried  off  part  thereof  whilst  in 
the  swathe,  and  other  part  whilst  in  heaps,  without  setting  out 
the  tithe  thereof  to  the  appellant  Stevens,  or  making  to  him 
compensation  for  the  same ;  and  the  appellants  submitted  that 
the  tithe  of  all  such  clover,  tares,  or  vetches,  and  grasses,  so  cut 
and  taken  away,  ought  to  have  been  set  out  to  the  appellant 
Stevens,  as  such  lessee  as  aforesaid,  or  that  a  full  compensa- 
tion for  the  same  ought  to  have  been  paid  to  him.  And  they, 
the  appellants,  frequently  requested  Sir  S.  Young  to  account 
for  the  value  of  the  several  tithable  matters  and  things  so 
subtracted  by  him ;  but  he  refused  to  comply  with  such 
requests,  alleging  that  the  appellant  T.  Lewis  was,  at  the 
time  of  making  the  said  indenture  of  demise,  only 
entitled  to  the  tithe  *  of  hay  within  the  said  district,  *  740 
and  that  in  his  titie-deeds  tithe  of  grass  was  not  con- 
veyed to  him  by  name,  whereas  the  appellants  charged  that 
by  law  the  person  who  was  entitied  to  the  tithe  of  hay  was 
entitled  to  the  tithe  of  all  clover,  tares,  or  vetches,  and  grasses 
of  every  description,  severed  from  the  ground  by  the  hand  of 
man,  from  the  moment  the  same  was  so  severed ;  and  they 
prayed  that  the  said  Sir  S.  Young  might  be  compelled  to 
come  to  a  fair  and  just  account  with  the  appellant  Stevens, 
for  the  single  value  of  the  tithes  of  all  the  clover,  vetches  or 
tares  and  grasses,  which  he  in  manner  aforesaid,  in  the  years 
aforesaid,  had  taken  from  off  his  said  farm,  and  be  decreed  to 
pay  what  should  appear  due  on  such  account. 
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Sir  Samuel  Young  put  in  a  plea  in  bar  to  the  bill,  and  to 
the  relief  and  discovery  thereby  sought,  to  this  effect :  That 
the  appellants  were  not,  nor  was  either  of  them,  seised  or 
possessed  of  or  entitled  to  any  tithes  whatsoever,  within  the 
parish  of  Cookham,  or  the  tithable  places  thereof,  except 
only  such  tithes  as  appertained  or  belonged  to  the  parsonage 
of  Cannon,  in  the  said  bill  mentioned ;  and  that  the  parsonage 
of  Cannon  was  an  impropriate  rectory  to  which  the  tithes  of 
clover,  tares,  vetches,  meadow,  and  rye  grass,  and  other  grasses, 
cut  and  taken  and  carried  away  without  being  made  into  hay, 
did  not,  nor  did  any  of  such  tithes,  appertain  or  belong  ;  and 
therefore  that  the  appellants  were  not,  nor  was  either  of 
them,  entitled  to  any  such  account  or  payment  as  by  their 
bill  was  prayed,  or  to  any  discovery  or  relief  in  respect  of  the 
tithes  of  such  clover,  tares,  vetches,  and  grasses,  or  any  of 
them. 

Issue  was  taken  upon  this  plea,  and  witnesses  were 
*  741  *  exafnined  on  both  sides,  (a)  Before  the  matter  was 
heard  Sir  S.  Young  died,  and  the  suit  abated.  It  was 
revived  in  1828  against  the  respondents,  who  were  his  execu- 
tors ;  and  the  cause  having  come  on  to  be  heard  before  the 
Vice-Chancellor  in  January,  1880,  the  bill  was  ordered  to 
be  dismissed  with  costs.  (See  the  report  of  the  case,  3 
Sim.  316.) 

The  appeal  was  from  that  order. 

Mr.  Knight  and  Mr.  Spenee^  for  the  appellants. — By  the 
effect  of  the  plea  of  Sir  S.  Young,  it  was  admitted  that  the 
appellant  Lewis  was  entitled  to  the  parsonage  of  Cannon,  and 
that  the  parsonage  of  Cannon  was  an  impropriate  rectory ; 
the  primd  facie  title  of  the  appellant  Stevens,  the  lessee  of 
Lewis,  to  the  tithes  demanded  by  the  bill,  was  therefore 
admitted,  and  it  was  incumbent  on  Sir  S.  Young  to  have 
proved  by  evidence  that  these  tithes  did  not  belong  to  the 
impropriator,  that  being  the  issue  of  fact  tendered  by  the 
plea.     The  question  came  to  this,  whether  the  tithes  here 

(a)  The  material  parts  of  their  endence  were  read  by  the  counsel,  and 
may  be  seen  in  the  subjoined  notes  of  their  arguments. 
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demanded  were  great  tithes  belonging  to  the  rector,  or  small 
tithes  belonging  to  the  vicar. 

Sir  S.  Young  entered  into  evidence  with  a  view  to  prove 
that  the  vicar  was  entitled  to  the  tithes  in  question,  but  the 
evidence  not  only  failed  to  establish  that  fact,  but  served  to 
prove  the  perception  of  these  very  tithes  by  the  appellants. 
The  only  witnesses  examined  to  the  point  were,  the  vicar  of 
the  parish  (who  was  materially  interested  in  the  event  of  the 
suit),  and  Mr.  Allnutt,  who  had  occupied  a  farm  within  the 
parsonage  of  Cannon.  The  vicar  did  not  state  a  single 
instance  of  the  tithes  in  question  having  been  set  out  *  in  *  742 
kind,  or  of  any  payment  having  been  made  to  him  in 
respect  of  them,  but  merely  stated  that  he  had  received  a 
composition  for  all  the  small  tithes ;  but  from  a  letter  admitted 
to  have  been  written  by  him  in  1822,  it  was  evident  that  such 
composition  did  not  include  any  tithes  of  the  nature  demanded 
by  the  appellants,  and  that  the  vicar  did  not  at  that  time 
consider  himself  entitled  to  such  tithes.  Mr.  Allnutt  proved 
that  in  the  only  instances  in  which  the  tithes  in  question  had 
been  rendered  in  kind,  they  had  been  collected  by  the  appel- 
lant Stevens,  as  lessee  of  the  appellant  Lewis,  as  impropriator 
of  the  parsonage  of  Cannon^  and  that  he  had  never  set  out  the 
tithes  in  question,  or  paid  any  composition  in  lieu  thereof  to 
the  vicar ;  and  it  appeared,  on  his  cross-examination,  that  in 
1822  he  had  himself  voluntarily  set  out  the  tithes  in  question 
on  his  own  farm,  in  kind,  to  the  appellant  Stevens,  and  had 
admitted  the  appellants'  right  to  such  tithes  in  1824. 

The  documentary  evidence  proved  by  Sir  S.  Young  con- 
sisted of  a  certified  copy  of  a  document  from  the  registry  of 
the  Bishop  of  Salisbury.  The  appellants  procured  an  inspec- 
tion of  the  copy  of  that  document,  and  they  also  caused  the 
original  to  be  inspected;  and  it  appeared  from  the  inspec- 
tions that  this  document  was  not  signed  by  any  person ;  and 
although  it  was  represented  at  the  hearing,  and  was  con- 
sidered by  the  Vice-Chancellor,  in  giving  judgment,  to  be  a 
terrier,  dated  in  1715,  and  signed  by  the  then  churchwardens, 
it  was  not  in  fact  so  dated  or  signed,  nor  did  it  bear  any  date 
or  signature,  nor  was  it  in  any  manner  authenticated  as  a 
terrier.     This  document  ought  not  to  have  been  received  in 
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evidence.     There  was  at  least  sufficient  doubt  on  the 

*  748    evidence  to  entitle  the  *  appellants  to  an  issue,  which 

the  Vice-Chancellor  refused  to  grant,  (a) 
But  even  if  the  respondents  had  made  out  that  the  vicar 
was  entitled  to  all  the  small  tithes,  still  the  appellants  would 
in  law  have  been  entitled  to  a  decree  for  an  account  of  the 
tithes  demanded  by  their  bill,  particularly  of  the  tithes  of 
tares  or  vetches;  for  they  are  great  tithes,  and  belong  of 
right,  not  to  the  vicar,  but  to  the  impropriator,  and  it  made 
no  difference  whether  they  were  dried  or  taken  away  when 
green  ;  Hodgson  v.  Smithy  (6)  Steers  v.  Brazier^  (c)  Lagden 
V.  Flackj  (d)  Knight  v.  HaUey^  (e)  Sims  v.  Bennett^  (^)  Lewis 
V.  Allnutt,  (A)  This  last  case  was  a  suit  by  these  appellants 
against  the  witness  AUnutt,  for  tithes  of  the  same  nature 
with  those  demanded  in  the  present  suit,  and  luider  precisely 
the  same  circumstances.  The  appellants  obtained  a  decree 
in  the  Exchequer  Chamber,  and  that  decree  was  affirmed  on 
appeal  to  this  House. 

Sir  Edward  Sugden  and  Mr,  Kindersley^  for  the  respond- 
ents. —  The  question  in  this  case  was  disposed  of  in  Lewis  v. 
Young^  (t)  a  suit  instituted  in  t^e  Court  of  Exchequer  by 
these  appellants  against  Sir  Samuel  Young  for  these  same 
tithes.     The  decree  being  adverse  to  them,  they  appeal  to 
this  House,  but  never  brought  that  appeal  to^  hearing. 

*  744    The  object  of  the  present  *  suit,  instituted  in  the  Court 

of  Chancery,  was  to  try  to  get  a  different  decision  from 
another  Judge.  The  argument  for  the  appellants  assumes 
that  the  plea  admitted  their  title  to  the  tithes  demanded  by 
them,  because  it  admitted  their  title  '^  to  the  tithes  belonging 
to  the  parsonage  of  Gannon,  and  that  that  parsonage  was  an 
impropriate  rectory."     The  admission  is  not  in  the  sense  in 

(a)  The  import  of  the  document  referred  to,  and  the  substance  of  the 
depositions  of  the  vicar  and  of  Mr.  AUnutt,  are  set  forth  in  3  Sim.  31&- 
821. 

(6)  Bunb.  279;  S.  C,  2  GwiU.  743. 

(c)  2  GwUl.  742;  S.  C,  2  Eag.  &  Y.  61. 

(</)  2  Hagg.  Consist.  303.  («)  4  GwiU.  1554. 

(^)  1  Eden,  382.  (A)  2  BUgh  N.  S.  83. 

(0   13  Price,  394;  S.  C,  1  M'Cle.  113. 
L608] 


LEWIS  v.   BRIDGMAN.  *  744 

which  the  appellants  took  it  to  be.  Their  bill  alleged  title  to 
certain  tithes  within  the  lower  division  of  the  parish  of  Cook- 
ham.  The  plea  denied  their  title  to  any  tithes  within  the 
parish  of  Cookham,  except  such  as  appertained  to  the  parson- 
age of  Cannon;  and  the  respondents  insist  that  the  tithes 
claimed  never  appertained  to  that  parsonage  or  rectory,  and 
so  put  in  issue  the  title  alleged  in  the  bill. 

Whether  the  vicar  of  Cookham  is  or  is  not  the  owner  of 
these  tithes,  is  not  the  question  in  the  cause ;  the  respondents 
are  not  bound  to  show  who  is  the  owner,  but  the  appellants 
are  bound  to  prove  their  title,  for  it  is  distinctly  questioned. 
In  the  case  of  Norbury  v.  Meade,,  (a)  Lord  Eldon  held  that 
a  plaintiff  in  equity  must  state  his  title  in  his  bill,  and  if  not 
admitted  he  must  prove  it.  "  A  lay  impropriator,"  said  his 
Lordship,  ^'must  claim  under  his  deeds;  or  if  he  shows 
uniform  exclusive  possession,  that  may  raise  a  presumption, 
in  the  absence  of  deeds."  (6)  The  appellants  ought  to  have 
stated  and  given  evidence  of  the  foundation  of  their  title,  or 
of  the  perception  of  tithes  of  tares,  grass,  &c.,  cut  green. 
The  evidence  shows  that  the  vicar  is  entitled  to  these  tithes, 
and  that  they  are  small  tithes  has  been  often  decided  in  law. 

The  issue  tendered  by  the  plea,  independently  of  the 
question  of  general  title,  though  apparently  an  •issue  *  745 
of  fact,  is  in  effect  an  issue  at  law  (viz.),  whether  the 
right  to  the  tithe  of  hay  carries  with  it  the  right  to  the  tithe 
of  clover,  tares,  vetches,  and  grasses,  cut  and  carried  with- 
out being  made  into  hay  ?  And  it  has  been  decided,  that  by 
law  the  right  to  the  former  does  not  carry  with  it  the  right  to 
the  latter.  The  appellant  is  wrong  in  point  of  law,  and  does 
not  even  attempt  to  prove  the  fact  upon  which  the  point  of 
law  arises.  The  respondents,  on  the  contrary,  prove,  by  the 
depositions  of  the  vicar,  ^^that  the  parsonage  of  Cannon 
formed  only  a  part  of  the  parish  of  Cookham ;  that,  to  the 
best  of  his  knowledge,  all  the  great  tithes  arising  within  that 
district  belonged  to  the  parsonage  of  Cannon,  but  no  species 
of  small  tithe  belonged  thereto ;  that  the  parish  of  Cookham 
was  a  vicarage  without  any  endowment,  and  that  the  vicar 
was  entitled  to  all  the  small  tithes  arising  within  the  whole 

.    (a)  3  BHgh,  211.  (6)  8  Bligh,  225. 
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parish,  and  from  the  lands  comprised  in  the  district  called  the 
parsonage  of  Cannon,  as  forming  part  of  the  parish  of  Cook* 
ham  ;  that  during  the  whole  of  his  (the  vicar's)  incumbency, 
he  received  a  money  payment  as  a  composition  in  satisfaction 
of  all  the  small  tithes  arising  from  all  the  lands  in  the  parish, 
including  the  district  called  the  parsonage  of  Cannon ;  that 
the  appellant  (Lewis)  was  entitled  to  the  great  tithes  within 
the  parsonage  of  Cannon,  and  the  vicar  to  all  the  small  tithes 
within  the  whole  parish  of  Cookham,  including  the  said 
parsonage,  and,  among  other  species  of  small  tithes,  to  the 
tithe  of  grass,  tares,  &c.,  cut  and  carried  away  green ;  and  he 
never  knew  a  claim  made  for  these  as  being  a  species  of 
great  tithe,  until  such  x^laim  was  made  by  the  appellants." 
The  appellants,  therefore,  have  failed  not  only  in  proving 
their  title,  but  also  on  the  question  of  fact  of  perception  of 
the  tithes. 

With  respect  to  the  question  of  law,  whether  the 
*  746  *  tithes  claimed  were  great  or  small  tithes,  it  will  be 
sufficient  to  refer  to  the  elaborate  judgment  of  Lord 
Chief  Baron  Alexander,  in  Lewis  v.  Younff^  (a)  in  which  he 
reviewed  and  distinguished  all  the  cases  on  that  subject. 
That  case,  and  the  case  of  Dorman  v.  Sears^  (6)  which  was 
to  the  same  effect,  are  not  to  be  overruled  by  Lagden  v. 
Flacky  (<?)  which  is  a  case  of  no  authority.  On  the  two 
grounds,  first,  that  the  appellants  have  not  made  out  their 
title,  and  secondly,  that  the  tithes  claimed  by  them  are  small 
tithes,  it  is  submitted  that  the  appeal  should  be  dismissed 
with  costs. 

Mr.  Knight^  in  reply.  —  The  case  of  Lewis  v.  Toung  was 
appealed  from,  but  the  appeal  was  not  prosecuted  in  conse- 
quence of  the  death  of  Sir  S.  Young.  Sir  Wm.  Scx)tt,  in 
deciding  the  case  of  Lagden  v.  Flacky  had  all  the  cases  cited 
to  him,  and  he  held  that  the  tithes  of  tares  and  clover,  cut 
with  an  instrument  and  can-ied  away  green,  were  great  tithes ; 
and  the  same  was  held  in  the  Court  of  Exchequer,  and  in 
this  House,  in  Lewis  v.  Allnutt, 

(a)  13  Price,  394.  (b)  6  Price,  338. 

(c)  2  Hagg.  Consbt  303. 
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[Sir  Edward  Sugden.  —  That  was  upon  Allnutt's  admis* 
sioiis.] 

i 

Grass  cut  and  carried  away  green,  and  grass  dried  and  har- 
vested, are  the  same ;  Svtm  v.  Bennett,  (a)  Lord  Northing- 
ton  in  the  Last  case  said  that  the  mode  of  harvesting  made  no 
difference  in  the  quality  of  the  tithe ;  if  great  tithe  when 
dried,  it  was  great  tithe  when  green.  The  only  question 
which  raised  any  difficulty  against  the  appellants  was  the 
proof  of  title,  and  that  was  partly  admitted  by  the  plea. 
There  is  also  evidence  of  the  perception  of  these  tithes 
by  the  appellants ;  for  *  the  witness  AUnutt  admitted  *  747 
that  himself  and  some  of  the  occupiers  of  land  in  the 
district,  had  set  out  these  tithes  or  paid  a  composition  for 
them  to  the  appellants  between  1815  and  1822,  when  the 
adverse  decision  was  made  in  Lewis  v.  Young,  It  is  to  be 
hoped  that  this  house  will  not  adopt  the  principle  of  that 
decision. 

The  Lord  Chancellor.  —  I  shall  ask  your  Lordships'  per- 
mission to  allow  this  case  to  stand  over,  until  I  shall  have 
looked  into  the  cases  that  were  cited  at  the  bar.  Although 
the  appeal  to  this  House  in  Lewis  v.  Young^  was  not  prose- 
cuted, yet  it  might  be ;  it  is  as  easy  and  as  usual  to  revive  an 
appeal  here  after  abatement,  as  a  suit  in  the  Court  of  Chan- 
cery. The  principle  of  that  case,  however,  is  now  appealed 
from  in  this  case :  you  may  on  the  same  grounds  go  back  for 
eight  or  ten  years,  and  appeal  from  all  the  doctrines  estab- 
lished by  the  Courts  during  that  time.  Are  your  Lordships 
prepared  to  do  that,  and  bring  under  your  consideration  all 
the  tithe  cases  decided  in  the  Court  of  Exchequer  ?  The  law 
is  made  up  of  decided  cases.  With  respect  to  the  case  of 
Louden  v.  Flacky  no  man  can  feel  greater  veneration  than  I 
do  for  the  learned  Judge,  Lord  Stowell,  who  decided  that 
case.  It  may,  however,  be  observed,  that  if  there  was  any 
branch  of  jurisdiction  in  which  one  might  have  less  respect 
for  his  authority  than  in  another,  it  was  the  adjudication  of 
tithe  cases,  in  which  that  learned  Judge  had  less  experience, 

(a)  1  Eden,  382;  S.  C,  2  GwiU.  874. 
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t^»Urtuij  in  consequence  of  the  infrequency  of  such  cases 
ri  the  ecclesiastical  Courts.  It  accounts  for  his  want  of 
knowledge  on  the  subject,  his  consciousness  of  his  want  of 
knowledge,  that  he  did  not  give  his  judgment  in  that  case 
without  consulting  another  Judge  (Chief  Baron  RiCH- 
*  748  ARDS)  from  *  whom  he  said  he  learned  that  yeiy  nice 
distinction,  that  grass  severed  with  an  instrument  is 
great,  but  by  the  mouth  of  an  animal  is  small  tithe,  (a)  If 
it  had  been  a  case  of  salvage  or  of  prize,  he  would  not  have 
had  so  much  diffidence  in  himself  as  to  consult  another ;  and 
we  are  not  bound  in  consulto  to  give  the  same  weight  to  his 
decision  on  a  question  of  tithes,  as  we  should  be  if  it  were 
one  on  which  that  very  learned  Judge  brought  the  powers  of 
his  own  well-stored  mind  to  bear. 

Without  professing  to  entertain  any  great  doubt  on  the 
present  case,  I  should  recommend  to  your  Lordships  to  post- 
pone the  consideration  of  it  for  a  few  days,  until  I  refer  to  the 
cases. 

Moved  and  postponed  accordingly. 

July  9. 

The  Lord  Chancellor  mentioned  the  case  this  day;  and, 
after  referring  shortly  to  the  facts  and  question  in  dispute, 
recommended  to  their  Lordships  to  affirm  the  decree  of  the 
Court  below. 

Affirmed  accordingly,  with  1982.  costs. 

(a)  2  Hagg.  Conast.  300. 
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ACTION.     See  Money  Had  and  Recbived. 

The  King  granted  by  letters-patent  to  the  mayor  and  burgesses  of 
Lyme  Regis,  the  borough  so  called,  and  also  the  pierquay  or 
cob,  with  all  liberties  and  profits,  &c.:,  belonging  to  the  same, 
ahd  remitted  part  of  their  ancient  rent  payable  to  the  King;  and 
he  willed  that  the  mayor  and  burgesses,  and  their  successors,  all 
and  singular  the  buildings,  banks,  sea  shore,  &c.,  within  the  said 
borough,  or  thereto  belonging,  or  situate  between  the  same  and 
the  sea,  and  also  the  said  pier,  &c.,  at  their  own  costs  and  char- 
ges thenceforth  for  ever  should  repair,  maintain,  and  support. 
Held  by  the  Lords,  affirming, the  judgment  of  the  Courts'  of  C. 
B.  and  K.  B.,  that  the  mayor  and  burgesses,  having  accepted 
the  letters-patent  or  charter,  became  legally  bound  to  repair  the 
buildings,  banks,  and  sea-shore;  an^  that  this  obligation  being 
one  which  concerned  the  public,  an  indictment  would  lie  against 
them  in  case  of  non-repair,  and  an  action  on  the  case  for  a  direct 
and  particular  damage  sustained  by  any  individual.  —  The  Mayor 
of  Lyme  Regis  T.  Henley^  331. 

ACCOUNT  (BILL  FOR). 

In  1799,  D.  A.  purchased  shares  in  a  ship  of  0.  R.,  who  retained  other 
shares  in  the  same,  and  was  entrusted  by  D.  A.  and  the  owners 
with  the  wholiB  management  of  the  ship  and  with  the  keeping  of 
the  accounts.     The  ship  was  sold  by  G.  R.  in  1805,  with  the 
consent  of  the  owners,  and  he  received  the  proceeds  of  the  sale 
and  settled  accounts  with  W.,  one  of  the  owners,  to  whose  credit 
a  balance  appeared  to  be  placed  in  respect  of  the  earnings  of  the 
ship  and  the  proceeds  of  the  sale.     Li  1826,  D.  A.  filed  a  bill 
against  the  administrators  of  G.  R. ,  who  died  in  1824,  for  an  ac- 
count of  D.  A.  's  share  of  the  earnings  and  proceeds  of  the  sale  of 
the  ship.    In  G.  R.  's  account-books,  which  appeared  not  to  have 
been  referred  to  for  several  years,  were  two  accounts  with  D.  A., 
one  relating  to  the  ship  in  the  way  of  debit  and  credit  from 
1799  to  1805,  the  other  containing  two  items  *only,  in  1811    *  750 
'and  1812,  on  the  debit  side,  and  not  appearing  to  relate  to 
the  ship.   D.  A.  was  absent  from  £ngland  from  1820,  after  which 
time  £.  his  brother-in-law,  a  witness  in  the  cause,  '*  called  fre- 
quently on  G.  R.  with  messages  from  D.  A.,  and  asked  him  to 
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come  to  a  settlement  of  accounts  with  D.  A.  in  respect  to  the 
ship.  6.  R.  evaded  the  subject,  but  never  stated  or  intimated 
that  he  was  not  indebted  to  D.  A."  Held  by  the  Lords,  affirm- 
ing a  decree  of  the  Court  below,  that  D.  A.  was  entitled  to  an 
account  of  the  dealings  between  him  and  G.  R.  relating  to  the 
ship.  —  Robinson  t.  Alexander^  717. 

AGREEMENT.     See  Attorney,  1. 

APPROPRIATION  OF  MONEYS.     See  Payment. 

ATTORNEY. 

1.  An  agreement  of  partnership  was  made  between  two  solicitors,  one 

of  whom  could  only  practise  in  a  superior,  the  other  only  in  an 
inferior  Court.  Both  undertook  to  divide  the  profits  of  their 
general  business,  and  each  stipulated  to  recommend  the  other  to 
his  clients,  and  to  keep  the  partnership  a  secret  from  all  the 
world.  Held,  that  such  an  agreement  is  void,  for  a  Court  cannot 
suffer  statements  to  be  made  and  papers  presented  to  it  by  parties 
who  are  neither  parties  to  the  cause,  nor  their  lawfully  author- 
ized agents,  and  who  are  consequently  not  properly  responsible 
to  the  Court  for  their  conduct.  —  Giljillan  v.  Henderson,  1. 

2.  On  a  contract  for  the  sale  of  part  of  an  estate,  the  purchaser  requir- 

ing a  fine  to  be  levied  of  it  for  the  purpose  of  removing  admitted 
defects  in  the  title,  the  vendor  employed  an  attorney,  who  was 
his  relation,  and  had  been  professionally  employed  by  him  on 
previous  occasions,  to  levy  tiie  fine  and  complete  the  contract. 
The  attorney  advised  the  levying  of  a  fine  of  the  whole  of  the 
vendor's  estate,  without  telling  him  the  effect  of  it;  such  fine 
was  accordingly  levied,  and  the  vendor  died  without  declaring 
its  uses,  and  without  republishing  his  will,  previously  made,  by 
which  he  had  devised  the  whole  estate  to  his  wife,  who  survived 
him.  After  the  vendor's  death  the  attorney  claimed  the  estate 
as  his  heir-at-law,  alleging  that  the  will  was  revoked  by  the  fine, 
and  he  brought  actions  of  ejectment  to  recover  possession 
thereof.  The  widow  filed  a  bill  in  Chancery  for  relief;  and  on 
an  issue  directed  by  that  Court,  a  jury  found  that  the  attorney 
*751  fraudulently  omitted  to  tell  the  vendor  *what  effect  the  fine 
would  have  upon  a  devise  of  the  property  comprised  in  it. 
The  Court  of  Chancery,  upon  that  verdict,  decreed  the  attor- 
ney to  be  a  trustee  for  the  devisee  of  the  lands  and  heredita- 
ments which  so  descended  to  him  as  heir-at-law.  The  House 
of  Lords,  affirming  that  decree,  further  held,  that  the  attorney's 
alleged  ignorance  of  the  effect  of  a  fine  on  a  will  of  the  lands 
comprised  in  it,  and  his  omission  to  inquire  whether  the  conusor, 
his  client,  had  made  a  will,  were  such  professional  ignorance  and 
neglect  as  afforded  a  principle  by  which  a  Court  of  Equity  might, 
independent  of  the  ground  of  fraud,  hold  him  to  be  a  trustee  for 
a  third  person,  of  any  benefit  resulting  to  himself  from  his  pro- 
fessional ignorance  or  neglect,  to  the  prejudice  of  that  peraon.  — 
Bulkley  v.  miford,  102. 
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S.  It  is  the  duty  of  an  attorney  employed  to  leTy  a  fine  to  ask  his  client 
whether  he  has  made  his  will.  —  Ibid,  179. 

4.  An  attorney  shall  not  be  heard  to  plead  ignorance  of  the  effect  of  a 

fine  on  a  will ;  he  is  bound  to  have  the  knowledge  and  to  give 
the  information  to  his  chent,  and  shall  not  have  any  benefit  from 
his  ignorance.  The  principles  of  equity  that  are  applied  to 
trustees  are  also  applicable  to  persons  entrusted  with  the  man- 
agement of  property  in  legal  proceedings  respecting  it,  even 
without  fraud.  —  Ibid.  181. 

5.  It  is  a  principle  of  equity  that  no  professional  man  shall  take  ad- 

vantage of  his  own  ignorance  or  negligence.  —  Ibid.  183. 
ATTORNEY-GENERAL.     See  Precedence. 

BILL  OF  EXCHANGE. 

A  letter  from  the  holders  of  a  bill  of  exchange  to  an  indorser  liable 
upon  the  bill,  threatening  legal  proceedings  if  the  bill  is  not 
paid,  is  no  notice  to  such  indorser  of  the  dishonour  of  the  bill. 
—  Solarie  v.  Palmer ^  93. 

• 

CHARITY  ESTATE.     See  Trust. 
CHATTELS.     See  Will. 
CONSTRUCTION, 

Of  Covenant.     See  Covenant^ 

Of  Grant.     See  Evidence. 

Of  Will.     See  Will. 
COVENANT. 

1.  It  is  a  rule  of  the  Courts,  in  construing  written  instruments,  that 

when  an  estate  is  given  or  an  estate  conveyed  in  one  clause  of 
the  instrument  in  clear  and  decisive  terms,  such  interest  or 
estate  cannot  be  taken  away  or  cut  down  by  raising  a 
*  doubt  upon  the  extent  and  meaning  and  application  of  *  752 
a  subsequent  clause,  nor  by  inference  therefrom,  nor  by 
any  subsequent  words  that  are  not  as  clear  and  decisive  as  the 
words  of  the  clause  giving  that  interest  or  estate.  —  Thornton  v. 
HaU,  22. 

2.  A  lease  made  in  1663  of  land  in  Ireland,  together  with  all  mines 

thereon  in  the  disposal  of  the  lessor,  and  all  timber  growing 
thereon,  to  be  disposed  of  by  the  lessee,  he  planting  trees  in  the 
room  of  them,  to  hold  the  premises,  without  impeachment  of 
waste,  to  him,  his  executors,  administrators,  and  assigns,  for 
ninety-eight  years,  at  a  rent  therein  mentioned, — contained  a 
covenant  that  the  lessor,  his  heirs  and  assigns,  should,  upon  re- 
quest of  the  lessee,  his  executors,  administrators,  and  assigns, 
from  *'  time  to  time  renew  the  said  lease,  and  perfect  such  other 
assurances  as  the  lessee,  his  executors,  administrators,  and  as- 
signs, should  reasonably  require  for  strengthening,  confirming, 
and  suremaking  the  demised  premises,  at  such  rents,  and  under 
such  covenants  and  conditions,  as  in  the  said  lease  were  con- 
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tained."  Another  covenant  provided  that,  in  case  of  eviction, 
or  waste  by  rebeUion,  the  rent  should  cease  and  be  abated.  A 
renewal  of  the  lease,  with  all  the  covenants,  was  executed  in 
1739.  Held  by  the  Lords,  affirming  the  judgment  of  the  Court 
of  Exchequer  in  Ireland,  that  the  covenant  was  not  for  perpetual 
renewal,  but  for  confirming  and  further  assuring  the  original 
lease.  —  Broum  v.  Tight,  396. 

DESCENT.     See  Legitimacy. 
DIVORCE.     See  Husband  and  Wife,  1. 

EVIDENCE.     See  Trust,  2. 

The  manner  in  which  a  donor  of  a  fund,  who  was  the  first  trustee 
under  the  grant  by  which  a  school  was  provided  for,  conducted 
himself  in  the  distribution  of  the  fund,  is  very  strong  evidence  of 
intention,  and  may  be  so  treated  by  the  Court  in  construing  the 
grant  itself.  —  Attorney- Oeneral  v.  Brazen  Nose  College,  295. 

EXECUTOR  AND  ADMINISTRATOR.  See  Legacy  Duty.  Pro- 
BATS  Duty. 

FOREIGN  JUDGMENT. 

The  creditors  of  a  person  resident  in  Ireland  filed  a  bill  in  the  English 
Court  of  Chancery,  and  obtained  a  decree  for  an  account,  &c., 
and  afterwards  (the  property  of  the  debtor  lying  chiefly  in  Ire- 
land) filed  a  bill  in  the  Court  of  Chancery  there,  praying  to  have 

*  753  the  full  benefit  of  the  proceedings  in  the  *  English  suit.  The 
Court  of  Chancery  in  Ireland  dismissed  such  second  bill  as  for 
want  of  jurisdiction.  Heldj  that  the  judgment  of  the  Court  of 
Chancery  in  Ireland  was  erroneous,  that  the  proceedings  in  the 
English  Court  of  Chancery  were  in  the  nature  of  a  foreign  judg- 
ment, and  were  to  *be  treated  as  such  in  Ireland,  namely,  as 
primd  facie  evidence  of  right  in  the  party  who  had  obtained  the 
judgment.  Held,  also,  that  this  House  could  either  remit  the 
case  with  directions,  or  appoint  a  receiver,  and  take  such  other 
proceedings  as  the  Court  of  Chancery  in  Ireland  might  have 
done.  — Houlditch  v.  DonegaU  {Marquess) ,  470. 

FORGERY.     See  Money  Had  and  Received. 

FRAUD.     See  Aqreement.    Attorney. 

HUSBAND  AND  WIFE. 

1.  A  Scotchman  domiciled  in  Scotland  was  married  in  England  to  an 
Englishwoman,  and  by  marriage  contract  secured  to  her  a  joint- 
ure on  his  Scotch  estates.  They  went  to  Scotland  after  their 
marriage,  and  resided  there  a  •short  time,  when  they  returned  to 
England.  They  afterwards  agreed  to  a  separation,  and  articles 
of  agreement  were  executed,  by  which  the  husband  secured  a 
separate  maintenance  to  the  wife  during  the  reparation.    From 
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the  time  of  the  separation  the  wife  resided  abroad,  and  the  hus- 
band continued  to  be  domiciled  in  Scotland,  where  he  raised  an 
action  of  divorce  against  her,  on  the  head  of  adultery,  alleged  to 
have  been  committed  abroad  after  the  separation.  Held,  by  the 
House  of  Lords,  afi&rming  the  interlocutor  of  the  Court  of  Ses- 
sion, that  the  wife's  legal  domicile  was  in  Scotland,  where  the 
husband's  was,  and  that  she  was  amenable  to  the  jurisdiction  of 
the  Scotch  Court;  that  an  edictal  citation,  with  actual  intimation 
by  serving  a  copy  of  the  simimons  personally,  was  a  good  cita- 
tion; and  that  it  is  competent  to  the  Scotch  Courts  to  entertain 
a  suit  to  dissolve  a  marriage  contracted  in  England.  — Warrender 

v.  Warrendet'j  488.     See  also  Decaix  v. ,  and  LoUy^s  Case. 

2.  The  Duchess  of  Norfolk  was  entitled,  under  the  trusts  of  the  settle- 
'ment  made  in  contemplation  of  her  marriage  with  the  duke  in 
1771,  to  two  annuities  of  700/.  and  300/.,  charged  by  way  of  piur 
money  upon  estates  to  which  the  duke  was  entitled  for  his  life. 
The  duke  received  all  the  rents  and  profits  of  the  estates,  and 
maintained  the  duchess  according  to  her  rank,  up  to  the 
time  of  his  death  in  1815.  *In  1816  the  duchess  was  *754 
found  to  have  been  a  lunatic,  without  lucid  intervals,  from 
1782,  and  she  continued  so  until  1820,  when  she  died  intestate. 
Her  personal  representative  claimed  from  the  personal  represent- 
ative of  the  duke,  arrears  of  the  pin-money  from  1782  to  1815. 
Held  by  the  Lords,  reversing  the  decree  of  the  Court  below,  that 
the  personal  representative  of  the  duchess  was  not  entitled  to  any 
arrears  of  pin-money. — Howard  v.  Digby  (JUarl)^  634. 

INDICTMENT. 

1.  An  indictment  was  removed  from  an  inferior  Court  into  the  Court 

of  King's  Bench  in  Dublin,  after  plea  pleaded  and  issue  joined 
thereon;  the  issue  thus  joined  is  not  such  **  an  issue  joined  in 
the  Court  of  King's  Bench  "  as  will  satisfy  the  words  of  the  Stat- 
ute 17  &  18  Car.  2,  c.  20,  and  cannot  therefore  be  tried  xmder  the 
authority  of  that  statute  at  the  Nisi  Frius  sittings  of  that  Court. 
—  Howe  V.  The  Attorney-General^  43. 

2.  The  King  granted  by  letters-patent  to  the  mayor  and  burgesses  of 

Lyme  Kegis,  the  borough  so  called,  and  also  the  pierquay  or 
cob,  with  all  liberties  and  profits,  &c. ,  belonging  to  the  same,  and 
remitted  part  of  their  ancient  rent  payable  to  the  King;  and  he 
willed  that  the  mayor  and  burgesses,  and  their  successors,  all 
and  singular  the  bidldings,  banks,  sea-shore,  &c.,  within  the  said 
borough,  or  thereto  belonging,  or  situate  between  the  same 
and  the  sea,  and  also  the  said  pier,  &c.,  at  their  own  costs  and 
charges  thenceforth  for  ever  should  repair,  maintain,  and  support. 
Held  by  the  Lords,  affirming  the  judgment  of  the  Courts  of  C. 
B.  and  K.  B.,  that  the  mayor  and  burgesses,  having  accepted 
the  letters-patent  or  charter,  became  legally  bound  to  repair  the 
buildings,  banks,  and  sea-shore;  and  that  this  obligation  being 
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one  which  concerned  the  public,  an  indictment  would  lie  against 
them  in  case  of  non-repair,  as  well  as  an  action  on  the  case  for  a 
direct  and  particular  damage  sustained  by  any  individual.  — 
The  Mayor,  &c»  of  Lyme  Regis  v.  Hesdey^  331. 

INFERIOR  COURT.     See  Indictment. 

ISSUE.     See  Indictment. 

JUDGES. 

The  Judges  will  decline  answering  a  question  put  by  the  House  of 

*  755    Lords,  if  that  question  is  not  confined  to  the  *  strict  legal  con- 

struction of  existing  laws.  —  In  the  Matter  of  the  London  and 
Westminster  Bank,  191. 
JURISDICTION.     See  Fobeion  Judgment.    Husband  and  Wife. 

LEGACY. 

A  testator,  living  in  Jamaica,  gave,  by  his  vdll,  legacies  of  1000/.  and 
1000/.  to  A.,  and  of  500/.  each  to  B.  and  C,  who  also  resided 
there,  and  directed  that  they  should  be  paid  out  of  the  money 
due  to  him  upon  bonds  given  by  the  said  A.  The  testator 
afterwards  went  to  Scotland,  where  he  died  in  1790.  The  leg- 
atees left  Jamaica  in  the  same  year.  Probate  of  the  will  was 
granted  there  in  1791,  and  the  bonds  due  from  A.  were  put  in 
suit  by  the  executor.  In  1818  the  legacies  given  to  B.  and  C. 
were  purchased  by  A.,  their  near  relative,  for  25/.  each.  In 
1821,  administration,  with  the  will  of  the  testator  annexed,  was, 
for  the  first  time,  taken  out  in  this  country,  and  in  that  year 
A.  filed  his  bill,  claiming  payment  of  these  legacies.  Held,  that 
a  Court  of  Equity  might,  after  such  a  lapse  of  time,  consider 
all  the  circumstances  of  the  case,  and  presume  the  legacies  to  be 
satisfied.  —  Campbell  v.  Sandford,  429. 
LEGACY  DUTY.     See  also  Pbobatr  Dutt. 

A  testator  bom  in  Scotland,  but  having  for  many  years  resided  in 
India,  died  there,  leaving  real  and  personal  property  situated  in 
India,  but  no  assets  in  England.  By  his  will  and  testamentary 
papers,  all  executed  in  India,  he  left  the  whole  of  his  property, 
in  equal  divisions,  to  his  four  natural  children  or  the  survivors 
of  them  and  their  heirs,  subject  to  some  small  legacies  and  annu- 
ities. His  executors,  who  were  in  India  before  and  at  the  time 
of  his  death,  having  obtained  an  Indian  probate,  paid  the  debts 
and  bequests,  and  got  in  the  testator's  estate  and  converted  the 
principal  part  thereof  into  money,  which  they  sent  to  their  bank- 
ers in  England,  and  afterwards  invested  it  in  the  funds  in  their 
own  names.  A  suit  was  afterwards  instituted  in  the  Court  of 
Chancery  in  England,  to  ascertain  the  claims  of  the  residuary 
legatees  under  the  will ;  whereupon  the  stock  was  transferred 
into  the  name  of  the  Accountant- General  of  the  Court  of  Chan- 
cery, and  that  Court  made  a  decree  declaring  the  shares  of  the 
several  claimants.  In  that  suit  a  claim  was  made  on  behalf  of 
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the  Crown,  for  the  legaoy  duty  on  the  residuary  fond. 

*  Held  by  the  House  of  Lords,  affirming  the  judgments  of   *  756 

the  Courts  below,  that  legacy  duty  was  not  payable  on 

the  legacies,  annuities,  or  shares  of  the  residue  bequeathed.  — 

Atiomty-Qeneral  v.  Forbes^  48. 

LEGITIMACY. 

Qu.,  Whether  a  child  bom  in  Scotland,  of  parents  who  at  the  time  of 
his  birth  are  not  married,  but  who  afterwards  marry  each  other 
(neither  having  in  the  mean  time  married  any  other  person),  can 
take  as  heir  lands  of  his  father  in  England.  — Doe  d.  BiriwhisUe 
V.  VardiU,  571. 

LIMITATIONS  (STATUTE  OF).     See  Leoact. 

LORD  ADVOCATE.     See  Precedence. 

LUNATIC. 

If  a  wife  becomes  lunatic,  and  during  her  lunacy  the  husband  supports 
her  in  a  style  befitting  her  rank,  he  shall  be  presumed  to  have 
satisfied  the  purposes  for  which  pin-money  was  settled  on  the 
wife,  and  shall  not  after  her  death  be  liable  to  any  demand  in 
respect  of  arrears  of  pin-money  alleged  to  have  been  left  unpaid 
during  her  life.  — Howard  v.  Digby  (Earl),  034. 

MARRIAGE.     See  Husband  and  Wife.    Legitimacy. 

MONEY  HAD  AND  RECEIVED. 

F. ,  a  partner  in  a  bank,  caused  stock  belonging  to  a  customer  to  be 
sold  out  by  a  forged  power  of  attorney:  the  proceeds  were  paid 
to  the  account  of  the  bank,  at  the  house  of  the  bank's  agents, 
and  were  appropriated  by  F.,  who  was  afterwards  executed  for 
other  forgeries.  The  partners  of  F.  -Were  ignorant  of  the  fraud, 
but  might,  with  common  diligence,  have  known  it.  Held,  that 
the  customer  could  maintain  an  action  against  the  partners  for 
money  had  and  received.  —  Marsh  y.  Keating ^  250. 

NEGLIGENCE.     See  Attorney. 

PAYMENT. 

Moneys  paid  by  debtors,  without  specifically  appropriating  them,  are 
to  be  applied  in  discharge  of  their  oldest  debts.  —  Toulmin  v. 
Copland,  681. 
PARTNERS. 

1.  Two  solicitors  in  partnership  had  a  bill  of  costs  and  disbursements 
against  a  client;  one  of  the  partners,  after  the  dissolution  of  the 
partnership,  continued  to  be  the  solicitor  of  the  client, 
and  received  his  rents,  out  of  which  he  retained  *the  *757 
amount  of  the  partnership  debt;  and  he  stated  that  he  did 
so  on  the  understanding  that  the  debtor  should  have  credit  for 
the  sum  so  retained,  and  that  he  considered  that  debt  to  have 
been  satisfied  by  the  moneys  retained;  but  no  account  had  been 
settled  between  him  and  the  debtor,  nor  had  he  specific  direc- 
tions to  appropriate  the  moneys  retained  to  the  payment  of  the 

[  619  ] 


*  757  INDEX. 

partnership  debt.  Held,  that  as  against  the  other  partner,  the 
debt  to  the  partnership  was  not  to  be  considered  as  satisfied.  — 
NoUridge  v.  Prichard,  379. 
2.  R.  T.  and  A.  T.  having  carried  on  business  in  partnership  in  equal 
moieties,  the  former  retired,  leaving  large  sums  due  to  the  part- 
nership from  its  customers,  and  some  debts  also  owing  from  the 
partnership.  A.  T.  entered  immediately  into  partnership  in  the 
same  business  with  C,  and  it  was  agreed  between  them,  but  not 
in  writing,  that  upon  A.  T.  's  bringing  into  the  new  partnership 
40,000/.  of  good  debts  owing  from  customers  of  the  then  late 
partnership,  for  the  purpose  of  meeting  claims  of  debts  from 
that  partnership,  transferred  to  the  accounts  of  the  new  partner- 
ship, A.  T.  should  be  entitled  to  two-thirds  of  the  new  partner- 
ship, and  C.  to  one-third.  This  partnership  business  was  carried 
on  for  fourteen  years  without  any  settlement  of  accounts,  or  any 
entry  in  the  books  declaring  the  terms  of  the  partnership.  Jt 
appeared  that  within  the  first  five  or  six  years,  40,000/.  were 
received  from  the  debtors  of  the  former  partnership,  but  not  so 
much,  if  the  advances  to  them  by  the  new  firm  were  deducted 
from  their  payments.  Held,  that  40,000/.  of  good  debts  were 
brought  in  according  to  the  intent  and  spirit  of  the  agreement. 
—  I'oulmin  v.  Copland,  681. 

PIN-MONEY.     See  Husband  and  Wife. 

PLEADING. 

To  a  bill  filed  b^  persons  claiming  title  to  an  estate  as  co-heirs  of  A. 
T.  ex  parte  materna,  and  charging  an  agreement  and  a  corres- 
pondence in  which  they  alleged  their  title  was  admitted,  the  de- 
fendants pleaded  to  the  whole  bill,  that  there  was  in  existence 
an  heir  of  A.  T.  ex  parte,  patema.  Held,  that  the  plea  was  prop- 
erly overruled  by  the  Courts  below,  on  the  ground  that  it  ought 
to  be  accompanied  by  an  answer  to  the  correspondence  and 
some  of  the  other  charges  in  the  bill.  —  Harland  v.  Emerson,  10. 
PORTIONER.     See  Tithes. 

♦758  ♦POWER. 

By  indenture  of  settlement,  a  fund  was  assigned  to  trustees  upon  trust 
for  all  and  every  the  child  and  children  of  a  marriage,  in  such 
shares,  at  such  age  or  ages,  and  subject  to  such  conditions  and 
limitations,  as  the  wife,  in  case  she  survived  the  husband,  should 
appoint.  There  was  one  child  only  of  the  marriage,  and  the  wife 
surviving  the  husband,  appointed  the  fund  to  that  child  for  her 
separate  use  for  life,  and  after  her  decease  to  such  persons  as  the 
child  should  appoint,  and  in  default  of  appointment,  to  the  child's 
executors  or  administrators.  The  child  by  her  will  appointed  to 
the  fund,  and  died.  Held,  that  the  power  in  the  settlement  was 
well  exercised  by  the  wife,  and  that  the  child's  appointment 
carried  the  fund  to  her  appointee.  —  Bray  v.  Bree,  453. 

PRACTICE. 

1.  The  House  will  not  receive  from  the  agent  of  a  plaintiff  in  error  a 
petition  to  refer  a  case  to  the  Judges,  to  consider  the  points  of 
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law  which  in  his  petition  snch  plaintiff  states  to  ^e  involved  in 
the  case;  but  if  counsel  do  not  appear  to  argue  for  him,  will 
proceed,  on  the  motion  of  the  counsel  for  the  defendant  in  error, 
to  affirm  the  judgment  of  the  Court  below.  —  Ricketts  v.  Lewis, 
100. 

2.  The  Judges  will  decline  answering  a  question  put  by  the  House  of 
Lords,  if  that  question  is  not  confined  to  the  strict  legal  con- 
struction of  existing  laws.  —  In  the  Matter  of  the  London  and 
Westminster  Bank,  191. 

8.  A  bill  was  filed  by  certain  plaintiffs  in  the  Court  of  Chancery  in 
England,  and  a  decree  for  an  account  obtained.  The  same  plain- 
tiffs (the  property  of  the  debtor  lying  chiefly  in  Ireland)  filed 
a  bill  in  the  Court  of  Chancery  there,  praying  to  have  the  full 
benefit  of  the  proceedings  in  the  English  suit.  The  Court  of 
Chancery  in  Ireland  dismissed  such  second  bill,  as  for  want  of 
jurisdiction.  Held,  that  this  House  could  either  remit  the  case 
with  directions,  or  appoint  a  receiver,  and  take  such  other  pro- 
ceedings as  the  Court  of  Chancery  in  Ireland  might  have  done. 

—  Houlditch  V.  Donegall  {Marquess),  470. 

4.  If  there  be  an  accidental  omission  of  form  in  the  drawing  up  of  a 
decree  in  the  Vice- Chancellor's  Court,  and  that  decree  be  ap- 
pealed against,  the  Lord  Chancellor  may  supply  the  omission.  — 
Newdigate  v.  Newdigate,  601. 
♦PRECEDENCE.  ♦769 

The  Attorney-General  of  England  has  precedency'bver  the  Lord 

Advocate  of  Scotland,  in  all  matters  in  which  they  may  appear 
as  counsel  at  the  bar  of  this  House.  —  The  Attorney- General  and 
Lord  Advocate^s  Case,  481.    See  also  the  notes  at  pp.  483  and  487. 
PROBATE  DUTY.     See  also  Legacy  Duty. 

Where  a  testator  dies  in  this  country  possessed  of  personal  property 
here  and  also  in  foreign  funds,  and  the  executor  takes  out  pro- 
bate here  and  pays  probate  duty  on  the  amount  of  the  property 
in  this  country,  he  is  not  chargeable  with  the  probate  duty  in 
respect  of  the  property  in  the  foreign  funds,  although  he  after- 
wards obtain  such  property  and  administer  it. — Attomey'Qenr 
eral  v.  Hope,  84. 

RENEWALS.    See  Covenant.    Trust. 

STATUTE.    See  Indictment. 

TITHES. 

A  portioner  entitled  to  tithe  of  hay,  is  not  necessarily  entitled  to  tithe 
of  clover,  tares,  vetches,  and  grass,  cut  and  carried  away  green. 

—  Lewis  V.  Bridgman,  788. 
TRUST. 

1.  Where  a  fund  is  given  to  the  members  of  a  corporate  body  as  trus- 
tees for  the  maintenance  of  a  school,  if  such  fund  is  not  given 
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out  and  out,  but  only  as  the  troBtees  may  think  best  to  apply  it 
for  the  advantage  of  the  school,  the  surplus,  after  satisfying  the 
exact  charge  first  created  upon  the  fund,  belongs  to  the  trustees. 

The  manner  in  which  the  donor  of  the  fund,  -who  was  the  first  trus- 
tee under  the  grant,  by  which  the  school  was  provided  for, 
conducted  himself  in  the  distribution  of  the  fund,  is  very  strong 
evidence  of  intention,  and  may  be  so  treated  by  the  Court  in 
construing  the  grant  itself.  —  Attorney-General  v.  Brazen  Noee 
College,  295. 

2.  If  the  trustees  of  a  charity  estate  make  a  lease  upon  terms,  which, 
at  the  time  of  making  it,  appear  to  them  bond  fide  to  be  the  best 
that  can  be  got,  a  subsequent  alteration  of  circumstances  shall 
not  affect  such  lease. 

In  such  a  case  the  question  of  provident  or  improvident  management 
is  entitled  to  peculiar  consideration.  The  length  of  time  during 
which  the  property  has  been  occupied  imder  the  lease,  is  also  to 
be  taken  into  consideration.  —  AUonuey-Qeneral  v.  Hungerford^ 
857, 


♦760  ♦WASTE. 

Where  A.  was  tenant  for  life  without  impeachment  of  waste,  ex- 
cept as  to  *'  the  timber  growing  in  the  park,  avenues,  demesne 
lands  and  woods  adjoining  to  the  capital  messuage,"  and  cut 
timber  in  woods  not  precisely  answering  that  description,  but 
which  were  an  ornament  or  shelter  to  the  messuage.  Held,  that 
he  was  guilty  of  equitable  waste,  and  an  account  was  directed 
and  an  injunction  granted.  — r  Newdigate  v.  Newdtgaie^  601. 

WILL. 

L  A  testator  recites  seriatim  in  his  will  the  interests  he  had  in  several 
leaseholds  for  lives,  and  after  each  recital  he  devises  the  rents 
and  profits  of  each  leasehold  to  his  wife  and  a  married  daughter, 
and  to  each  of  his  sons  and  unmarried  daughters,  severally  and 
respectively,  devising  to  his  son  B.  part  of  the  profit  rent  of 
Blackacre  during  the  term  of  the  lease,  which  was  for  the  lives 
of  the  testator  and  of  R.  and  uiother,  and  devising  to  his  unmar- 
ried daughters  nominatim  different  parts  of  the  rents  of  White- 
acre,  in  addition  to  equal  shares  given  to  them  by  the  preceding 
clause  in  the  rents  of  another  estate ;  **  and  further,  if  any  of 
the  above  legatees  should  die,  or  die  unmarried,  he  left  tbe  prop- 
erty bequeathed  to  them  to  be  divided  equally  among  the  survi- 
vors of  them."  Held,  that  the  devise  to  B.  in  Blackacre  was  for 
the  whole  term  of  the  lives  of  the  cestuis  que  vies,  and  was  not,  on 
R.'s  dying  unmarried,  cut  down  to  an  estate  for  his  life  only,  by 
the  clause  of  survivorship,  but  that  the  jeords  of  the  clause  ap- 
plied to  the  last-mentioned  unmarried  daughters  only.  —  Thdm- 
hUl  V.  Hall,  22. 
2.  J.  L.  devised  his  manors  and  hereditaments  to  trustees  upon  trust 
to  convey  the  same  to  the  use  of  J.  H.  L.  (his  eldest  son)  for 
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life;  with  remainder  to  trustees  to  preserve  contingent  remain- 
ders; with  remainder  to  the  use  of  the  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the  body  of  J. 
H.  L. ,  severally  and  successively  in  seniority  of  age  and  priority 
of  birth,  in  tail  male;  remainder  to  the  use  of  devisor's  second 
and  other  sons  successively  in  tail  male;  remainder  to  the  use  of 
J.  H.  L.'s  first,  second,  third,  fourth,  fifth,  and  all  and  every 
other  daughter  and  daughters  successively,  in  tail  general;  re- 
mainder to  the  use  of  devisor's  eldest  daughter,  M.  S.  L. , 
for  life;  remainder  to  *  trustees  to  preserve,  &c.;  remain-  *761 
der  to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and 
all  and  every  other  son  of  M.  S.  L.  successively,  in  tail  male; 
remainder  to  her  first,  second,  and  other  daughters  successively, 
in  tail  general;  with  divers  other  like  remainders  to  the  devisor's 
other  daughters  and  their  issue,  and  various  intermediate  terms 
in  trust. 

There  was  no  express  limitation  to  J.  H.  L.'s  first  son,  nor  any  pro- 
vision for  him  made  or  referred  to  in  the  will ;  but  the  trust  of 
the  first  term  directed  to  be  contained  in  the  settlement  to  be 
made  by  the  trustees  was  declared  to  be,  in  case  there  should  be 
no  son  of  J.  H.  L.,  for  rainng  portions  for  his  daughters,  except 
an  eldest  or  only  daughter;  and  the  trusts  of  the  other  terms 
were  to  be  for  raising  portions  for  the  younger  children  of  the 
successive  tenants  for  life,  in  case  there  should  be  no  issue  of  the 
body  of  J.  H.  L. ;  and  a  power  was  directed  by  the  devisor  to  be 
inserted  in  the  settlement  to  enable  J.  H.  L.  to  charge  the  de- 
vised estates  with  portions  for  his  children  other  than  an  eldest 
or  only  son.  Held^  that  the  first  son  of  J.  H.  L.  was  entitled  to 
have  an  estate  tail  in  the  devised  manors  and  hereditaments, 
expectant  on  the  death  of  his  father,  limited  to  him  in  the  con- 
veyance directed  to  be  made  by  the  trustees.  —  Langston  v. 
Langston,  104. 

8.  A  testator  bequeathed  20,000/.  to  C.  H.,  his  natural  daughter;  but 
in  case  of  her  death  without  lawful  issue,  he  willed  the  money 
so  left  to  be  equally  divided  betwixt  his  nephews  and  nieces, 
**  who  may  be  living  at  the  time."  He  also  left  to  C.  A.  H., 
his  niece,  8000/. ;  but  in  case  of  her  death,  without  issue,  to  re- 
vert back,  and  be  divided  betwixt  his  nephews  and  nieces,  who 
might  then  be  living.  The  residue  of  his  property  he  directed 
to  be  divided  into  fifteen  shares,  to  be  for  his  other  fifteen 
nephews  and  nieces,  after  the  deaths  of  their  parents  respect- 
ively. C.  H.  and  all  the  nephews  and  nieces  survived  the  tes- 
tator, and  C.  H.  died  some  time  after,  under  age  and  unmarried, 
having  made  a  will  bequeathing  the  20,000/.  Held,  that  C.  H. 
took  an  absolute  interest  in  the  20,000/. ,  and  that  the  limitation 
over  was  void  for  remoteness.  — Candy  v.  Campbell ,  421. 

4.  A.  was,  under  a  will,  tenant  for  life  without  impeachment  of  waste, 
except  as  to  ''the  timber  growing  in  the  park,  avenues,  de- 
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*762  mesne  lands,  and  woods  adjoining  to  the  capital  *  messuage/* 
and  cut  timber  in  woods  not  precisely  answering  that  descrip- 
tion, but  which  were  an  ornament  or  shelter  to  the  messuage. 
Held^  that  he  was  guilty  of  equitable  waste,  and  an  account  was 
directed,  and  an  injunction  granted.  — Newdigate  y.  Newdigate^ 
601-. 
5.  Yere,  Lord  Vere,  bequeathed  certain  chattels  to  trustees,  in  trust 
for  his  wife  for  life,  and  after  her  decease  for  his  son  for  life, 
and  after  the  decease  of  the  survivor  of  them,  in  trust  for  such 
person  as  should  from  time  to  time  be  Lord  Vere ;  it  being  hia 
will  and  intention  that  the  same  should,  after  the  decease  of  his 
wife,  go  and  be  held  with  the  title  of  the  family,  as  far  as  the 
rules  of  law  and  equity  would  permit. .  The  testator  left  his  wife 
and  son  surviving  him,  and  also  two  sons  of  his  son.  After  the 
death  of  the  wife  and  son,  the  eldest  grandson  succeeded  to  the 
title  and  to  the  enjoyment  of  the  chattels,  and  died,  leaving  an 
only  son,  who  then  succeeded  to  the  title,  and  died  an  infant  and 
unmarried,  leaving  the  second  grandson  of  the  testator  survir- 
ing  him.  Held,  by  the  Lords,  reversing  a  decree  of  the  Court 
below,  that  the  chattels  vested  absolutely  in  the  eldest  grandson, 
on  succeeding  to  the  title.  —  TolUmache  {Lady)  y.  Coventry 
(Earl  and  Countess),  611. 
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